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SAVAGE  i .  SALEM  MILLS  OO. 

85  Pac.  69. 

Action  for  Loss  op  Wheat  in  Warehouse — Misjoinder  of  Causes. 

1.  A  complaint  in  which  it  Is  alleged  that  defendant  operated  a  flouring 
mill  having  connected  therewith  a  storage  house  for  wheat;  that  it  was 
the  custom  of  defendant  to  receive  wheat  from  farmers,  to  issue  receipts 
therefor,  to  mix  wheat  received,  and  to  sell  the  same  or  to  grind  it  into 
flour  at  its  own  pleasure;  that  in  delivering  wheat  and  in  issuing  the 
receipt  the  parties  contracted  with  reference  to  such  custom;  that  plaintiff 
accordingly  delivered  to  defendant  a  certain  amount  of  wheat ;  that  defend- 
ant sold  and  disposed  of  the  same  and  applied  the  proceeds  to  its  own  use ; 
that  plaintiff  demanded  the  wheat  or  the  payment  of  the  value  thereof,  and 
that  defendant  refused  to  give  either— contains  but  a  single  cause  of 
action  for  breach  of  contract,  and  is  not  subject  to  the  objection  that  a 
cause  of  action  for  breach  of  contract  has  been  joined  with  a  cause  of 
action  for  conversion. 

Parol  Evidence — Written  Instrument — Silence  or  Ambiguity. 

2.  Where  a  receipt  is  issued  by  a  warehouseman  and  accepted  by  the 
owner  of  goods  stored  as  containing  the  terms  and  conditions  upon  which 
the  commodity  is  delivered  and  received,  it  becomes  a  contract  between 
the  parties,  and  cannot  be  contradicted  or  varied  by  parol  testimony;  but 
where  It  is  silent  as  to  the  terms  of  the  contract,  or  when  its  language  is 
ambiguous  or  uncertain,  its  terms  or  Its  meaning  may  be  shown  by  parol, 
and  it  may  be  Interpreted  in  the  light  of  surrounding  circumstances. 

Custom  and  Usage  as  Part  of  Contracts. 

3.  In  the  absence  of  an  agreement  to  the  contrary,  the  usage  or  custom 
of  a  particular  business  enters  into  and  forms  a  part  of  a  contract  made 
by  a  person  engaged  in  that  business,  and  other  persons  dealing  with  him 
with  knowledge  of  that  custom,  but  proof  of  custom  or  usage  is  never 
admissible  to  give  an  interpretation  to  a  contract  inconsistent  with  its 
language. 

(48th  Or.— 1) 
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Warehousemen — Conclusiveness  op  Load  Checks. 

4.  A  written  receipt,  commonly  called  a  "load  check,"  given  by  a  pro- 
prietor of  a  wheat  storehouse  to  persons  leaving  wheat  in  store,  not  show- 
ing who  the  wheat  was  received  from,  or  its  grade,  or  the  terms  or  time 
of  the  deposit,  and  having  some  terms  of  doubtful  meaning,  manifestly  is 
not  conclusive  as  to  the  agreement  concerning  the  storing  of  such  wheat,  so 
as  to  require  the  rejection  of  parol  evidence  on  that  subject. 

Appeal — Trial  by  Court — Conclusiveness  op  Findings. 

5.  Findings  of  a  judge  made  after  a  trial  without  a  jury  have  the  force 
and  effect  of  a  verdict,  and  cannot  be  disturbed  if  they  are  supported  by 
any  competent  evidence.  ' 

Deposits  op  Wheat  in  Warehouse — Sales  or  Bailments. 

6.  Where  one  delivers  grain  to  a  keeper  of  a  warehouse  and  mill  under 
an  agreement  that  either  the  identical  grain  or  the  same  amount  of  a 
similar  kind  and  quality  shall  be  returned  out  of  the  common  mass  of 
which  it  became  a  part,  there  is  a  bailment  of  such  property,  and  conse- 
quently the  ownership  and  risk  of  loss  remain  in  the  depositor.  Where, 
however,  property  of  a  commlngleable  kind  Is  left  with  a  keeper  of  a 
warehouse  under  an  agreement  that  the  latter  may  use  it  and  discharge 
his  obligation  to  the  depositor  by  paying  cash  or  returning  the  same 
amount  of  the  same  grade  of  such  property  from  some  other  source,  such 
leaving  is  a  sale,  and  the  warehouse  keeper  is  liable  for  the  price  of  such 
property,  even  though  the  receipt  provided  for  the  payment  of  charges  for 
storage  and  for  the  value  of  sacks  used,  and  excused  the  warehouseman 
from  liability  for  damages  caused  by  the  elements. 

Interest  After  Demand. 

7.  Under  a  contract  for  the  sale  of  property  to  be  paid  for  on  demand. 
Interest  begins  to  run  from  the  time  such  demand  is  made,  under  Section 
4595,  B.  &  C.  Comp.,  providing  for  interest  on  money  after  It  becomes  due. 

From  Marion :  George  H.  Burnett,  Judge. 
Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  George  0.  Savage  against  Salem  Mills  Co. 
to  recover  for  wheat  delivered  to  the  defendant  company  by 
plaintiff  and  his  assignors.  The  complaint  contains  11  causes 
of  action,  but  as  they  are  all  substantially  the  same,  it  will  be 
necessary  to  refer  to  the  pleadings  only  as  they  affect  the  first. 
It  is  alleged  that  the  defendant  is  a  corporation  doing  a  general 
milling  business;  that  at  all  the  times  mentioned  in  the  com- 
plaint, and  for  many  years  prior  thereto,  it  had  owned  and  oper- 
ated a  flouring  mill,  having  in  conjunction  therewith  and 
connected  thereto  by  stationary  mechanical  wheat  conveyors  a 
storage  house,  to  hold  and  retain  wheat  received  by  it  until  such 
wheat  should  be  sold  or  manufactured  into  flour  or  other  mill 
products;  that  it  was  the  custom  and  usage  of  the  defendant  to 
receive  wheat  from  the  farmers,  giving  load  checks  therefor, 
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showing  the  name  of  the  person  from  whom  received,  the  date 
and  number  of  bushels,  and  thereafter,  at  the  convenience  of 
the  parties,  to  issue  a  receipt  to  the  holders  of  such  load  checks, 
a  copy  of  which  receipt  is  set  out;  that  it  was  the  custom  and 
usage  of  the  defendant,  known  and  agreed  to  by  parties  deliver- 
ing wheat  to  it,  to  mix  the  wheat  received  with  its  consumable 
stock,  and  to  sell  the  same  or  grind  it  into  flour  and  sell  the 
flour  at  its  pleasure  and  to  retain  the  proceeds  thereof;  that 
the  party  delivering  wheat,  by  paying  2£  cents  per  bushel  for 
storage  and  3£  cents  per  bushel  for  sacks  could  demand  pay- 
ment for  the  wheat  so  delivered  in  merchantable  wheat  at  any 
time  before  the  1st  day  of  July  next  following  the  delivery, 
subject,  however,  to  the  defendant's  preferred  right  to  purchase, 
but  in  case  such  demand,  should  not  be  made  prior  to  the  date 
stated,  it  should  be  optional  with  the  defendant,  either  to  pay 
the  market  price  of  wheat  of  the  kind  and  quality  delivered  at 
the  date  of  the  demand,  or  deliver  an  equal  quantity  of  mer- 
chantable wheat  upon  the  payment  of  storage  and  for  sacks; 
that  such  custom  and  usage  were  known  and  agreed  to  by  all 
parties  doing  business  with  the  defendant,  and  in  delivering 
wheat  and  in  issuing  the  receipt  mentioned,  the  parties  con- 
tracted with  reference  to  such   usage  and  custom,  and  such 

receipt  was  based  upon  and  controlled  thereby ;  that  on  the 

day  of  August,  1899,  the  plaintiff  delivered  to  the  defendant  at 
its  mill  2,092  bushels  and  12  pounds  of  merchantable  wheat  and 
received  from  it  the  customary  load  checks  therefor;  that  such 
wheat  was  delivered  to  and  accepted  by  the  defendant  under 
and  in  accordance  with  such  usage  and  custom  and  not  other- 
wise, and  the  same  constituted  and  was  the  contract  in  reference 
thereto;  that  no  part  of  the  wheat  so  delivered  was  ever  returned 
to  the  plaintiff  or  paid  for  in  money  or  in  kind,  except  55  bush- 
els and  12  pounds,  paid  in  mill  feed  and  flour,  leaving  a  balance 
of  2,037  bushels  due  the  plaintiff;  that  soon  after  receiving  the 
wheat  defendant  sold  and  disposed  of  the  same  and  applied  the 
proceeds  to  its  own  use;  that  on  August  17,  1901,  the  plaintiff 
tendered  to  defendant  the  requisite  amount  for  storage  and  for 
sacks  and  demanded  the  delivery  to  him  of  2,037  bushels  of 
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merchantable  wheat  or  the  payment  of  50  cents  a  bushel,  the 
value  thereof,  but  defendant  refused  to  do  either.  The  plaintiff 
therefore  demanded  judgment  against  it  for  the  value  of  the 
wheat  with  interest  thereon  from  the  date  of  the  demand. 

A  demurrer  to  the  complaint  on  the  ground  of  a  misjoinder 
of  causes  of  action  (one  in  contract  and  the  other  in  tort)  being 
overruled,  the  defendant  answered,  admitting  the  receipt  by  it 
from  the  plaintiff  of  2,092  bushels  and  12  pounds  of  wheat  in 
August,  1899,  and  that  it  issued  and  delivered  to  its  customers 
load  checks  and  final  receipts  as  set  out  in  the  complaint,  but 
denying  the  other  material  allegations.  For  an  affirmative 
defense  it  averred  that  for  25  years  it  had  been  engaged  in  the 
business  of  receiving  grain  for  hire  in  store,  charging  and  col- 
lecting storage  thereon,  and  issuing  checks  and  receipts  therefor 
as  provided  by  statute;  that  in  such  business  it  had  acquired  and 
operated  warehouses  and  equipped  them  in  the  manner  usual  for 
storing  and  handling  grain;  that  on  September  21,  1899,  the 
plaintiff  had  in  store  with  it  2,037  bushels  of  wheat  which  had 
been  previously  deposited  by  him  and  received  by  it  upon  the 
terms  and  conditions  and  in  accordance  with  the  receipts  set 
out  in  the  complaint;  that  of  the  wheat  so  stored  by  plaintiff, 
1,391  bushels  and  50  pounds  was  white  wheat  No.  1,  and  645 
bushels  and  10  pounds  was  white  wheat  No.  2;  that  on  Sep- 
tember 22,  1899,  the  grain  then  in  store  with  the  defendant, 
including  that  belonging  to  the  plaintiff,  was  either  consumed 
or  damaged  by  fire;  that  at  the  time  of  such  fire  there  was  depos- 
ited with  the  defendant  by  254  storers  122,534  bushels  and  54 
pounds  of  wheat  of  five  different  grades  and  values ;  that  of  such 
wheat  17,162  bushels  and  22  pounds  was  not  destroyed;  the 
plaintiff's  portion  thereof  being  23  bushels  and  16  pounds,  which 
the  defendant  has  on  hand.  The  reply  put  in  issue  the  material 
allegations  of  the  answer. 

The  cause  was,  by  agreement  of  the  parties,  tried  by  the  court 
without  the  intervention  of  a  jury,  and  the  findings  and  con- 
clusions of  law,  omitting  those  giving  the  dates  and  amounts  of 
wheat  deposited  by  plaintiff's  assignors,  are  as  follows : 
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FINDINGS  OF  FACT. 

"(1)  At  all  the  dates  and  times  mentioned  in  the  pleadings 
in  this  action,  the  defendant  was  and  now  is  duly  incorporated 
by  and  organized  under  the  laws  of  the  State  of  Oregon,  and 
authorized  by  its  charter  to  conduct  a  general  milling  and  man- 
ufacturing business,  and  at  all  said  times  and  dates  was  engaged 
in  the  business  of  buying  and  selling  wheat  and  grinding  wheat 
into  flour  and  other  mill  products,  and  doing  a  general  milling 
business  at  Salem,  Or.,  at  which  place  was  and  is  situated  its 
principal  office  and  place  of  business. 

(2)  At  all  the  dates  and  times  mentioned  in  the  pleadings 
in  this  action  the  defendant,  for  the  purpose  of  carrying  on  its 
business,  owned  and.  operated  a  flouring  mill  at  Salem,  Or.,  by 
means  of  which  it  ground  wheat  into  flour  and  other  mill  prod- 
ucts, and  also  for  the  purposes  of  its  business  owned  and  oper- 
ated in  connection  with  its  said  flouring  mill  two  other  buildings 
at  Salem,  Or.,  in  which  were  various  bins,  suitable  for  and  used 
by  the  defendant  for  the  purpose  of  holding  and  containing 
wheat.  One  of  said  buildings  was  joined  and  connected  imme- 
diately to  the  said  flouring  mill,  under  the  same  roof,  but  with 
a  covered  passageway  between  them,  into  which  wagons  could 
be  driven  for  the  purpose  of  unloading  wheat  into  said  mill  and 
said  building  so  immediately  connected  with  said  flouring  mill. 
The  other  of  said  buildings  was  distant  from  said  flouring  mill 
about  100  feet,  but  both  of  said  buildings  were  so  connected 
with  said  flouring  mill  by  proper  appliances,  such  as  conveyors 
and  the  like,  that  wheat  could  be  and  was  readily  conveyed  from 
the  bins  in  said  buildings  to  and  into  the  grinding  machinery 
in  said  flouring  mill,  and  said  flouring  mill  and  two  buildings 
were  operated  by  defendant  at  all  times  as  one  plant  or  manu- 
facturing establishment. 

(3)  At  all  the  dates  and  times  mentioned  in  the  pleadings 
in  this  action  it  was  the  usage,  custom  and  usual  course  of 
business  between  the  defendant  and  all  persons  delivering  wheat 
to  the  defendant  in  said  flouring  mill  and  buildings  of  defend- 
ant at  Salem,  Or.,  well  known  to  and  habitually  acted  upon  by 
both  the  defendant  and  all  such  persons,  for  the  defendant  to 
issue  and  deliver  to  each  person  delivering  wheat  to  the  defend- 
ant at  Salem,  Or.,  for  each  wagon  load  of  wheat  so  delivered  a 
load  check  having  the  blanks  therein  filled  according  to  the 
number  of  load  check,  the  date  of  delivery,  the  amount  in  bush- 
els and  pounds  of  wheat  delivered,  and  by  and  for  whom  deliv- 
ered, in  blank  form  as  follows : 
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No 

S.  F.  M.  Co.,  Salem, 189. . . 

Received  from bushels 

Sacks  returned  

Sacks  returned  empty  

Weigher. 

Not  transferable. 

Which  load  checks  were  always  signed  by  some  duly  author- 
ized agent  or  employee  of  defendant,  for  and  on  its  behalf,  and 
if  so  desired  by  such  person  for  the  defendant  afterward  to  issue 
to  such  person,  in  lieu  of  such  load  checks,  a  receipt  having  the 
blanks  filled  therein,  according  to  the  date  and  number  of  issue, 
for  whose  account  and  order,  the  number  of  cents  per  bushel 
for  sacks,  and  the  amount  of  wheat  delivered,  in  bushels  and 
pounds,  in  blank  form  as  follows : 

No 

SALEM  FLOURING  MILLS  CO. 

Salem,  Otegon, 189. . . 

Received  in  store  for  account  of 

bushels  of  merchantable  wheat,  in  bulk,  subject  to 

order  (damage  by  the  elements  excepted),  on  or  before  the  first 
day  of  July  next,  on  payment  of  two  and  one-half  cents  per 

bushel  storage  and cents  per  bushel  for  sacks,  and  the 

return  of  this  receipt,  properly  indorsed.  The  wheat  being  deliv- 
erable on  boat  or  cars,  sacked.  It  is  understood  and  agreed  that 
the- Salem  Flouring  Mills  Co.  are  to  have  the  first  refusal  of  said 
wheat. 

Bushels 

Salem  Flouring  Mills  Co., 
Per 

Such  receipts  being  always  signed  by  the  defendant  by  one  of 
its  duly  authorized  agents. 

(4)  At  all  the  dates  and  times  mentioned  in  the  pleadings 
in  this  action,  it  was  also  the  usage,  custom  and  usual  course 
of  business  between  the  defendant  and  all  persons  delivering 
wheat  to  the  defendant  in  said  flouring  mills  and  buildings  of 
defendant  at  Salem,  Or.,  well  known  to  and  habitually  acted 
upon  by  both  the  defendant  and  all  such  persons,  for  the  defend- 
ant to  mix  all  the  wheat  so  delivered  to  the  defendant  with  wheat 
of  the  defendant  in  one  common  mass  in  the  bins  in  said  flouring 
mills  and  buildings  of  the  defendant  at  Salem,  Or.,  the  first 
refusal  of  such  wheat  so  delivered  to  defendant  being  reserved 
by  and  conceded  to  defendant  by  such  persons,  and  thereafter 
for  the  defendant,  at  its  own  convenience  and  pleasure,  without 
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any  written  authority  from  such  persons,  to  ship  out  any  of 
such  common  mass  of  wheat  in  said  flouring  mill  and  buildings, 
or  to  grind  the  same,  or  any  part  thereof,  in  its  said  flouring 
mill  into  flour  and  other  mill  products,  and  the  same  to  sell  for 
the  account  and  benefit  of  the  defendant;  but  at  all  such  times 
the  defendant  had  merchantable  wheat  of  its  own,  either  in  said 
flouring  mill  and  buildings  of  defendant  at  Salem,  Or.,  or  at 
other  places  in  the  State  of  Oregon  outside  of  said  Salem,  equal 
in  quantity  and  quality  to  the  wheat  of  such  persons  so  mixed 
as  aforesaid  in  such  common  mass,  and  ground  up  or  shipped 
out  by  the  defendant. 

(5)  Generally  in  settlement  of  the  claims  arising  out  of  the 
delivery  of  wheat  to  the  defendant  under  the  customs,  usages 
and  the  general  course  of  business  set  forth  in  the  third  and 
fourth  findings  of  fact,  the  defendant's  course  of  business  was 
to  pay  by  bank  check  or  in  money  to  the  person  delivering  wheat 
the  market  value  at  Salem,  Or.,  on  the  date  of  settlement,  of 
merchantable  wheat  of  the  quantity  delivered,  but  in  some 
instances,  instead  of  payment  by  bank  check  or  money,  the 
defendant  would,  in  settlement  of  such  claims,  deliver  to  the 
owner  of  such  claims  merchantable  wheat  equal  in  quantity  to 
the  wheat  theretofore  delivered  to  the  defendant,  on  payment 
by  such  owner  of  2\  cents  per  bushel  for  storage  and  3J  cents 
per  bushel  for  sacks. 

(6)  During  the  crop  season  of  the  year  1899,  and  prior  to 
September  22,  1899,  the  plaintiff,  Geo.  0.  Savage,  delivered  to 
the  defendant  in  its  flouring  mill  and  buildings  aforesaid,  at 
Salem,  Or.,  2,037  bushels  of  merchantable  wheat,  for  all  of  which 
the  defendant  then  and  there  delivered  to  him  load  checks  in 
the  form  hereinbefore  set  out.  *  * 

(16)  All  the  wheat  mentioned  in  the  foregoing  findings  of 
fact  was  delivered  to  the  defendant  and  received  and  treated  by 
the  defendant  in  pursuance  of  and  according  to  the  usage,  cus- 
tom and  regular  course  of  business  set  forth  in  the  third  and 
fourth  findings  of  fact,  and  in  all  the  transactions  hereinbefore 
set  forth  both  the  defendant  and  the  persons  hereinbefore  named 
contracted  with  reference  to  and  relied  upon  the  said  usage, 
custom  and  regular  course  of  business. 

(17)  On  September  22,  1899,  a  fire  occurred  which,  com- 
mencing in  said  flouring  mill  of  defendant,  spread  and  totally 
consumed  said  flouring  mill,  and  two  buildings  of  the  defendant, 
mentioned  and  described  in  the  second  finding  of  fact,  and  all 
the  wheat  then  in  said  flouring  mill  and  buildings  of  the  defend- 
ant was  either  destroyed  or  rendered  unmerchantable  by  reason 
of  the  occurrence  of  said  fire. 
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(18)  At  the  time  of  said  fire  there  was  no  lightning  or  storm 
in  or  about  the  place  where  said  flouring  mill  and  buildings  of 
the  defendant  were  situated,  or  in  or  near  Salem,  Or. 

(19)  At  and  prior  to  the  time  of  said  fire  the  defendant  had 
in  its  said  flouring  mill  city  water  from  the  waterworks  supply- 
ing the  inhabitants  of  the  City  of  Salem  with  water,  which  water 
was  introduced  into  said  flouring  mill  by  means  of  a  3^-inch 
standpipe,  extending  from  the  basement  to  the  top  floor  of  said 
flouring  mill,  and  on  each  floor  thereof  the  defendant  kept  and 
maintained  a  barrel  of  salt  water,  together  with  a  hydrant  and 
50  feet  of  inch  and  a  half  hose,  connected  with  said  standpipe. 
There  were  also  in  said  flouring  mill  six  Babcock  fire  extinguish- 
ers, and  the  mill  was  swept  and  cleaned  thoroughly  twice  a  day, 
and  there  were  dust  collectors  on  all  the  machinery  in  said  mill. 

(20)  On  or  about  August  17,  1901,  at  Salem,  Or.,  George  0. 
Savage,  plaintiff  herein,  and  Lewis  Savage,  H.  C.  Fletcher,  J.  M. 
Hunkers,  George  G.  Ferrell,  F.  M.  Smith,  Tilmon  Ford  and 
J.  0.  Estes,  being  the  persons  named  in  findings  of  fact  num- 
bered from  6  to  15,  both  inclusive,  and  hereinbefore  set  forth, 
each  tendered  to  the  defendant  in  gold  and  silver  coin  of  the 
United  States  2£  cents  per  bushel  as  storage  and  3£  cents  per 
bushel  for  sacks  for  the  several  amounts  of  wheat  delivered  to 
the  defendant  by  each  of  them,  and  said  F.  E.  Commons,  as  here- 
inbefore set  forth  in  said  findings  of  fact  numbered  from  6  to  15, 
both  inclusive,  and  each  then  and  there  offered  to  return  to  the 
defendant  the  load  checks  and  receipts  issued  as  aforesaid  by  the 
defendant,  and  each  of  them  then  and  there  demanded  of  defend- 
ant that  it  deliver  to  him  the  several  and  respective  amounts  of 
merchantable  wheat  so  delivered  to  defendant  as  aforesaid,  or,  in 
case  the  defendant  would  not  deliver  said  amounts  of  merchant- 
able wheat  as  demanded,  that  it,  the  defendant,  pay  to  each  of 
them  the  reasonable  market  value  thereof  on  that  day  at  Salem, 
Or.,  but  the  defendant  then  and  there  refused,  and  still  refuses 
to  either  deliver  said  amounts  of  wheat  or  to  pay  the  market 
value  thereof. 

(21)  The  reasonable  market  value  of  merchantable  wheat  at 
Salem,  Or.,  on  August  17,  1901,  was  50  cents  per  bushel. 

(22)  After  making  the  tenders  and  demands  set  forth  and 
hereinbefore  mentioned  in  the  twentieth  finding  of  fact,  and 
prior  to  the  commencement  of  this  action,  the  following  persons 
named  in  said  twentieth  finding  of  fact,  to  wit,  Lewis  Savage, 
H.  C.  Fletcher,  J.  M.  Munkers,  George  G.  Ferrell,  F.  M.  Smith, 
Tilmon  Ford  and  J.  O  Estes,  each  sold,  assigned  and  trans- 
ferred to  the  plaintiff,  George  O.  Savage,  all  of  his  claim  and 
demand  against  the  defendant  on  account  of  the  several  amounts 
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of  wheat  delivered  to  the  defendant  by  each  of  them,  and  said 
P.  E.  Commons,  as  hereinbefore  set  forth  in  findings  of  fact 
numbered  from  6  to  15,  both  inclusive,  and  plaintiff  has  ever 
since  then  been,  and  now  is,  the  owner  and  holder  of  each  of 
such  claims  and  demands." 

The  court  finds  these  conclusions  of  law : 

CONCLUSIONS  OF  LAW. 

"(1)  In  the  transactions  mentioned  and  described  in  the 
pleadings  in  this  action,  the  defendant  was  not  a  warehouseman 
within  the  meaning  and  intent  of  the  statutes  of  the  State  of 
Oregon  made  and  provided  for  the  regulation  of  warehouses 
and  warehousemen. 

(2)  The  legal  effect  of  the  transactions  described  in  the  fore- 
going findings  of  fact,  taken  in  connection  with  the  usage,  cus- 
tom and  regular  course  of  business  also  described  in  said  find- 
ings of  fact,  was  and  is  to  vest  in  the  defendant  the  right  and  to 
impose  upon  it  the  duty  in  any  view  of  the  pleadings  and  testi- 
mony to  fulfill  its  obligation  to  any  and  all  of  the  persons  deliv- 
ering wheat  to  it  as  set  forth  in  the  foregoing  findings  of  fact, 
either  by  paying  the  market  value  of  merchantable  wheat  at  the 
time  of  demand  made  for  same,  or  by  delivering  an  equal  quan- 
tity of  merchantable  wheat  to  the  person  or  his  assignor  thereto- 
fore delivering  wheat  to  the  defendant. 

(3)  The  further  legal  effect  of  the  transactions  described  in 
the  foregoing  findings  of  fact,  taken  in  connection  with  said 
usage,  custom  and  regular  course  of  business,  was  to  pass  the 
title  of  wheat  so  delivered  to  the  defendant  as  aforesaid  from 
the  persons  delivering  the  same  to  the  defendant,  and  to  make 
those  transactions  sales,  and  not  bailments,  of  such  wheat. 

(4)  Even  granting  that  the  allegations  of  the  defendant's 
answer  about  the  fire  mentioned  in  said  answer,  and  in  the  sev- 
enteenth finding  of  fact,  are  true  as  alleged,  such  allegations  are 

•not  sufficient  to  enable  the  court  to  determine  that  the  damage 
resulting  from  said  fire  was  damage  by  the  elements. 

(5)  The  testimony  given  at  the  trial  of  this  action  does  not 
prove  that  the  damage  to  the  wheat  in  said  flouring  mill  and 
buildings  of  the  defendant  at  Salem,  Or.,  at  the  time  of  said  fire, 
was  'damage  by  the  elements'  within  the  meaning  of  the  phrase 
'damage  by  the  elements  excepted/  as  used  in  the  form  of  receipt 
set  forth  in  the  third  finding  of  fact. 

(6)  The  precautions  taken  by  the  defendant  to  prevent  fire 
in  said  flouring  mill,  as  described  in  the  nineteenth  finding  of 
fact,  constitute,  in  respect  to  said  flouring  mill,  at  least  ordinary 
care  to  prevent  fire  in  «said  mill,  but  in  view  of  the  conclusion 
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that  the  title  to  the  wheat  in  question  was  vested  in  the  defend- 
ant at  the  time  of  the  said  fire,  it  is  not  material  to  form  any 
conclusion  in  this  action  about  the  origin  or  effect  of  said  fire. 

(7)  The  following  objections  of  the  defendant,  urged  against 
testimony  offered  by  the  plaintiff  at  the  trial  of  this  cause,  and 
reserved  by  the  court  for  further  consideration,  should  be  and 
the  same  are  each  hereby  overruled,  to  wit :  *  * 

(8)  The  plaintiff  is  eitfitled  to  judgment  against  the  defend- 
ant for  the  sum  of  $3,9&0.54,  and  for  the  costs  and  disburse- 
ments of  this  action." 

The  defendants  excepted  to  findings  4  and  16,  on  the  ground 
that  they  were  not  supported  by  the  testimony,  and  moved  the 
court  for  some  additional  findings,  which  motion  being  over- 
ruled, judgment  was  entered  in  favor  of  the  plaintiff,  in  accord- 
ance with  the  findings  and  conclusions  of  law.  From  this 
judgment  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Sanderson 
Reed  and  J.  H.  McNary,  with  an  oral  argument  by  Mr.  Reed. 

For  respondent  there  was  a  brief  over  the  names  of  Woodson 
Taylor  Slater,  William  Marion  Kaiser  and  Tilmon  Ford,  with 
oral  arguments  by  Mr.  Slater  and  Mr,  Kaiser. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  defendant  contends  that  the  complaint  states  a  cause 
of  action  for  breach  of  the  contract  under  which  the  wheat  was 
delivered  by  plaintiff  and  his  assignors  and  received  by  it,  and 
also  for  a  conversion  of  such  wheat ;  hence  the  demurrer  to  the 
complaint,  or  the  motion  made  at  the  trial  to  require  the  plain- 
tiff to  elect  upon  which  cause  of  action  he  would  proceed,  should 
have  been  sustained.  But,  as  we  read  the  complaint,  it  states 
but  one  cause  of  action,  and  that  on  contract.  It  sets  out  in 
detail  the  terms  of  the  agreement  under  which  the  wheat  was 
delivered  and  received,  and  alleges  a  breach  thereof.  There  is 
no  charge  that  the  wheat  was  wrongfully  or  unlawfully  con- 
verted by  the  defendant  to  its  own  use,  but,  on  the  contrary,  the 
allegation  is  that  under  the  contract  the  defendant  was  entitled 
to  use  the  wheat  as  part  of  its  consumable  stock  and  to  sell  or 
manufacture  it  into  flour  at  its  pleasure*  discharging  its  liability 
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to  the  plaintiff  and  his  assignors  by  either  delivering  to  them 
other  wheat  of  the  same  grade  and  quality,  or  by  paying  the 
market  price  of  such  wheat  when  demanded.  A  demand  and 
refusal  were  necessary  under  the  contract  in  order  to  fix  the 
defendant's  liability,  for  it  was  not  required  to  pay  for  the  wheat 
delivered,  either  in  kind  or  in  money,  until  requested  to  do  so. 

2.  It  is  also  urged  that  all  the  testimony  tending  to  show  the 
custom,  usage  and  regular  course  of  business  of  the  defendant 
and  persons  dealing  with  it  in  regard  to  receiving,  handling, 
disposing  of  and  paying  for  wheat  delivered,  was  incompetent, 
because  the  contract  under  which  the  wheat  was  delivered  and 
received  was  embodied  in  a  wheat  receipt  and  could  not  be  con- 
tradicted or  varied  by  parol.  When  a  receipt  is  issued  by  a  ware- 
houseman and  accepted  by  the  owner  of  goods  stored  as  contain- 
ing the  terms  and  conditions  upon  which  the  commodity  was 
delivered  and  received,  it  becomes  the  contract  between  the  par- 
ties, and  cannot  be  contradicted  or  varied  by  parol  testimony;  but 
when  the  receipt  is  silent  as  to  the  terms  of  the  contract,  they  may 
be  shown  by  parol,  or,  when  the  language  of  the  receipt  is  ambig- 
uous or  uncertain,  it  must,  like  any  other  contract,  be  inter- 
preted in  the  light  of  the  surrounding  circumstances :  Hirsch  v. 
Salem  MUU  Co.  40  Or.  601  (67  Pac.  940,  68  Pac.  733),  and 
authorities  cited. 

3.  And,  in  the  absence  of  an  agreement  to  the  contrary,  the 
usage  or  custom  of  a  particular  business  will  enter  into  and  form 
a  part  of  a  contract  made  by  a  person  engaged  in  such  business 
and  those  dealing  with  him  with  knowledge  of  such  custom  and 
usage  (Morning  Star  v.  Cunningham,  110  Ind.  328,  11  N.  E. 
593,  59  Am.  Rep.  211),  although  proof  of  custom  or  usage  is 
never  admissible  to  give  interpretation  to  a  contract  inconsistent 
with  its  language:  McCulshy  v.  Klosterman,  20  Or.  108  (25 
Pac.  366,  10  L.  R.  A.  785)  ;  Holmes  v.  Whitaker,  23  Or.  319 
(31  Pac.  705). 

4.  The  receipt  which  defendant  was  accustomed  to  issue  to 
persons  delivering  wheat  to  it  is  ambiguous,  uncertain  and  indefi- 
nite on  its  face.  It  does  not  contain  the  name  of  the  person 
from  whom  the  wheat  was  received,  nor  truly  state  the  quality 
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of  such  wheat,  nor  all  terms  and  conditions  upon  which  it  was 
received.  It  recites  that  the  wheat  was  received  in  store  "for 
the  account"  of  a  named  person,  but  not  "from"  such  person 
as  the  statute  requires :  B.  &  C.  Comp.  §  4602.  It  merely 
relates  that  the  wheat  received  was  merchantable,  while  the 
pleadings  and  evidence  show  that  defendant  had  received  and 
had  on  storage  at  the  time  of  the  fire  five  different  kinds  and 
grades  of  wheat  of  different  values,  and  that  two  different  grades 
were  received  from  plaintiff.  It  does  not  state  that  the  wheat 
would  be  returned  or  redelivered,  but  that  it  would  be  subject 
to  the  order  of  the  person  for  whose  account  it  was  received  on 
or  before  a  certain  date  upon  the  payment  of  charges,  and  is 
silent  as  to  the  terms  of  the  contract  under  which  it  was  to  be 
held  and  disposed  of  after  the  time  stated.  Moreover,  the  right 
of  the  person  for  whose  account  it  was  received  is  limited  and 
restricted  by  the  provision  that  the  defendant  "is  to  have  the 
first  refusal  of  such  wheat."  The  meaning  of  this  latter  clause 
is  doubtful,  but  was  probably  intended  to  give  the  defendant  a 
preferred  right  to  purchase  at  all  times,  and  to  limit  the  right 
of  the  holder  of  the  receipt  to  receive  grain  in  return  therefor 
to  cases  in  which  the  defendant  did  not  care  to  purchase.  It  is 
manifest,  therefore,  that  the  load  checks  and  receipts  do  not 
alone  express  the  contract.  They  are  but  part  of  the  transaction. 
Their  importance  is  only  made  apparent  upon  proof  of  the 
custom  and  usual  course  of  business  of  the  defendant,  known 
and  acquiesced  in  by  the  depositors,  and  the  purpose  for  which 
they  were  issued.  The  entire  contract  between  the  defendant 
and  the  persons  delivering  wheat  to  it  was  not  embodied  in  the 
written  memoranda,  and  it  is  not  from  a  consideration  of  the 
writings  alone  that  we  are  to  determine  the  character  of  the  trans- 
action or  the  respective  rights  and  obligations  of  the  parties.  The 
entire  contract  must  be  ascertained  from  the  custom  and  usage 
of  the  business  and  the  general  understanding  of  the  parties  in 
connection  with  such  load  checks  and  receipts.  The  words  "in 
store,"  used  in  the  receipt,  are  not  controlling  as  to  the  nature 
of  the  transaction,  as  appears  from  the  authorities  referred  to 
hereafter. 
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5.  A  contention  is  made  that  some  of  the  findings  of  fact  are 
erroneous.  The  findings  have  the  force  and  effect  of  a  verdict 
of  a  jury,  and  cannot  be  disturbed  if  there  is  any  evidence  to 
support  them.  Without  undertaking  to  refer  to  the  evidence  in 
particular  or  to  recite  it  in  detail,  it  is  sufficient  that  the  record 
discloses  that  there  was  much  testimony  given  and  received  on 
the  trial  to  support  the  findings  as  made,  and  they  must,  there- 
fore, for  the  purposes  of  this  appeal,  be  taken  as  true.  Nor  do 
we  think  the  matters  upon  which  additional  findings  were 
requested  and  refused  material  to  the  determination  of  any 
question  arising  on  this  appeal. 

6.  We  come,  then,  to  the  merits  of  the  controversy.  The  facts, 
as  they  appear  from  the  pleadings  and  findings,  are  that  on 
September  22,  1899,  and  for  many  years  prior  thereto,  the 
defendant  had  owned  and  operated  a  flouring  mill  at  Salem,  in 
this  State.  Connected  with  the  mill  by  means  of  mechanical 
wheat  conveyors  were  storage  houses  or  bins  in  which  wheat 
purchased  by  the  defendant  to  be  manufactured  into  flour  and 
such  as  it  received  from  the  neighboring  farmers  were  mixed 
and  commingled.  According  to  the  usual  course  of  its  business, 
when  wheat  was  received  from  a  farmer  it  was  weighed  by  the 
defendant's  weigher  and  a  load  check  therefor  was  delivered  to 
the  farmer,  showing  the  date  and  quantity  of  wheat  delivered, 
which  check  could,  if  desired  by  the  holder,  be  exchanged  for  a 
receipt  in  the  form  heretofore  alluded  to.  No  such  receipt, 
however,  was  ever  issued  to  the  plaintiff  and  to  but  two  of  his 
assignors.  After  the  wheat  was  received  and  weighed,  it  was, 
with  the  knowledge  and  by  the  consent  of  the  farmer,  conveyed 
into  the  warehouse  and  mixed  and  commingled  with  wheat 
belonging  to  the  defendant,  and  thus  became  a  part  of  the  con- 
sumable stock  of  the  mill,  and  thereafter,  at  its  own  convenience 
and  pleasure  and  without  further  authority  from  the  farmer,  the 
defendant  sold  and  shipped  the  wheat  or  ground  it  into  flour 
or  other  mill  products  and  disposed  of  the  same  for  its  own 
account  and  benefit.  The  farmer  had  a  right  at  any  time  to 
demand  the  return  of  an  equal  quantity  of  wheat  of  like  kind 
with  that  delivered  or  the  market  price  of  such  wheat  at  the 
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time  of  the  demand,  and  the  defendant  had  the  right  to  and 
generally  did  settle  the  transaction  by  paying  the  market  value 
of  wheat  of  like  quality  as  that  delivered,  but  in  some  instances 
settlements  were  made  by  delivering  to  the  holder  of  the  receipt 
wheat,  equal  in  quality  and  quantity  with  that  delivered,  on 
payment  of  a  certain  sum  per  bushel  for  storage  and  for  sacks. 
On  September  22,  1899,  the  mill  and  warehouse  were,  with 
their  contents,  either  totally  destroyed  by  fire  or  so  damaged  as 
to  be  worthless.  At  the  time  of  the  fire  there  was  due  from  the 
defendant  to  the  farmers,  including  the  plaintiff  and  his  assign- 
ors, 122,534  bushels  and  54  pounds  of  wheat,  but  of  this  amount 
only  105,372  bushels  and  32  pounds  were  in  the  warehouse. 

Upon  this  state  of  facts,  the  question  for  decision  is  whether 
the  transaction  between  the  plaintiff  and  his  assignors  and  the 
defendant  constituted  a  bailment  or  a  sale.  If  the  former,  the 
title  remained  with  the  bailors  and  the  loss  must  fall  upon  them, 
but  if  the  latter,  the  title  passed  to  the  defendant  at  the  time 
of  the  delivery,  and  thereafter  the  grain  was  held  at  its  risk.  It 
is  often  difficult  to  determine  whether  a  particular  transaction 
is  a  sale  or  a  bailment,  and  especially  so  when  it  involves  grain 
delivered  to  a  person  and  by  him  mixed  and  mingled  in  a  com- 
mon mass  with  grain  belonging  to  himself  or  other  parties.  If 
a  specific  amount  of  grain  is  delivered  by  the  owner  to  be 
returned,  either  in  its  original  or  in  an  altered  form,  when 
called  for,  there  is  of  course  a  plain  case  of  bailment,  but,  when 
the  grain  of  different  owners  is  mixed  and  mingled  in  a  common 
mass  b'y  their  consent,  a  different  and  more  difficult  question 
arises.  The  original  idea  of  a  bailment  contemplated  the  return 
of  the  identical  article  delivered  as  soon  as  the  purpose  of  the 
bailment  was  accomplished :  2  Kent,  Lect.  40 ;  Story,  Bailment, 
§§  1,  2.  But  the  business  of  storing,  transporting  and  handling 
grain  has  grown  to  such  proportions  in  recent  years  as  neces- 
sarily to  have  wrought  a  change  or  modification  in  the  doctrine 
requiring  the  subject  of  bailment  to  be  returned  to  the  bailor. 
The  delivery  to  public  warehouses  or  elevators  of  thousands  of 
bushels  of  grain  for  storage  and  safe-keeping  by  hundreds  of 
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owners,  renders  it  impracticable,  if  not  impossible,  to  keep  that 
of  the  several  owners  separate  so  as  to  return  the  identical  grain 
delivered,  and  this  is  no  longer  expected  or  required. 

The  only  separation  now  called  for  by  law  is  to  keep  grain 
of  the  same  class  in  bins  by  itself  so  the  owner  may  have 
returned  to  him  grain  of  the  kind  and  quality  delivered,  and 
therefore  upon  the  deposit  of  grain  with  a  warehouseman  to  be 
mixed  with  the  grain  of  other  persons,  the  depositor  becomes  the 
owner  of  his  pro  rata  share  of  the  entire  mass,  and  the  transac- 
tion is  a  bailment,  and  not  a  sale:  Brown  v.  Northcutt,  14  Or. 
529  (13  Pac.  485) ;  McBee  v.  Caesar,  15  Or.  62  (13  Pac.  652) ; 
Hamilton  v.  Blair,  23  Or.  64  (31  Pac.  197).     But  the  ware- 
houseman  is  not  authorized  to  use,  sell  or  dispose  of  the  grain 
stored  with  him,  or  any  part  thereof,  without  the  consent  of  the 
owners.     He  may,  from  time  to  time,  take  from  the  common 
mass,  upon  the  order  or  at  the  request  of  an  owner,  grain  in 
amount  equal  to  that  stored  for  or  by  such  owner,  but  he  is 
required  always  to  retain  of  the  grain  so  stored  sufficient  to 
supply  the  other  storers,  and  cannot  use  or  dispose  of  any  part 
thereof  for  his  own  benefit.    He  is  a  mere  custodian  of  the  grain, 
with  no  right  to  use  it  in  any  way,  and  herein  lies  the  essential 
difference  between  a  bailment  and  a  sale.    In  the  one  case  the 
ritle  to  the  property  remains  in  the  depositor  and  the  bailee  is 
but  a  mere  custodian,  while  in  the  other  he  may  use  and  treat 
the  grain  as  his  own,  the  depositor  relying  upon  his  personal 
credit  for  the  value  thereof  either  in  kind  or  in  money.    Where 
one  delivers  grain  to  another  under  an  agreement  that  the  iden- 
tical grain  or  grain  of  similar  kind  and  quality  from  the  com- 
mon mass  into  which  it  was  placed  shall  be  returned,  there  is 
a  bailment,  and  the  right  of  property  remains  in  the  bailor,  but 
when,  either  from  the  express  agreement  of  the  parties  or  from 
the  general  course  of  business,  the  party  receiving  the  grain  has 
a  right  to  use  it  in  his  business  and  as  a  part  of  his  consumable 
stock  and  is  not  obliged  to  return  the  identical  grain  nor  grain 
of  similar  grade  and  quality  from  the  common  mass,  but  may 
discharge  his  obligation  to  the  storer  by  paying  the  market  price 
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when  demanded,  or  by  returning  other  grain  of  the  same  kind 
and  quality,  there  is  no  bailment,  but  a  sale  or  exchange,  and 
the  title  of  the  property  and  the  risk  are  transferred  to  him. 

To  determine  who  shall  bear  the  risk  and  enjoy  dominion  over 
grain  which  has  been  by  common  consent  mixed  and  mingled 
with  that  belonging  to  other  parties,  we  must  therefore  have 
recourse  to  the  nature  of  the  transaction,  for  the  rights  and  lia- 
bilities go  according  to  the  legal  title.  "If  the  nature  of  the 
bargain  be  such,"  says  Mr.  Schouler,  "as  to  make  the  several 
proprietors  owners  in  common  of  the  mass,  any  loss  should  be 
borne  by  them  in  proportion  to  their  several  interests ;  and  such 
an  ownership,  we  have  said,  is  usually  presumed.  But  if  one 
throws  his  goods  into  the  common  mass,  on  the  understanding 
that  the  party  receiving  them  may  take  from  the  mass  at  pleas- 
ure and  appropriate  to  himself  on  the  condition  that  he  shall 
restore  other  goods  of  the  same  sort  in  their  stead — and  so,  too, 
in  stipulations  for  pecuniary  compensation — the  dominion  over 
the  property  passes  to  the  receiver;  and  on  this  principle  are 
some  of  our  grain  cases  decided;  the  party  owning  the  elevator 
or  warehouse  being  treated  as  a  purchaser,  and  not  as  a  depos- 
itary"; 2  Schouler,  Pers.  Prop.  §46.  This  is  the  doctrine 
applied  by  this  court  in  State  v.  Stockman,  30  Or.  36  (46  Pac. 
851),  and  finds  support  in  the  authorities  generally:  3  Am.  Law 
Beg.  (X.  S.)  321;  6  Am.  Law  Reg.  455;  Richardson  v.  OZm- 
stead,  74  111.  213;  Lyon  v.  Lenon,  106  Ind.  567  (7  1ST.  E.  311) ; 
Barnes  v.  McCrea,  75  Iowa,  267  (39  X.  W.  392,  9  Am.  St.  Rep. 
473) ;  Wetland  v.  Sunwall,  63  Minn.  320  (65  X.  W.  628) ; 
O'Neal  v.  Stone,  79  Mo.  App.  279;  Andrews  v.  Richmond, 
34  Hun,  20;  Chase  v.  Washburn,  1  Ohio  St.  244  (59  Am.  Dec. 
623) ;  Rahilly  v.  Wilson,  3  Dillon,  420  (Fed.  Cas.  Xo.  11,532) ; 
Insurance  Co.  v.  Randall  L.  R.  3  P.  C.  101. 

In  Chase  v.  Washburn,  1  Ohio  St.  244  (59  Am.  Dec.  623), 
which  is  probably  the  earliest  leading  case  on  the  subject,  the 
warehouse  receipts  were  in  the  following  form : 

"Milan,  Ohio,  Xov.  5,  1847. 
Received  in  store  from  J.  C.  Washburn  (by  son)  the  following 
articles,  to  wit: 

Thirty  bushels  of  wheat.  H.  Chase  &  Co." 
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In  an  action  of  assumpsit  to  recover  the  value  of  the  wheat, 
Chase  offered  to  show  that  his  warehouse  and  sufficient  wheat 
therein  to  cover  all  the  outstanding  receipts  had  been  consumed 
by  fire ;  that  the  custom  of  the  warehouse  was  to  store  the  wheat 
in  a  common  mass  and  ship  the  same  as  occasion  required,  and, 
on  presentation  of  a  receipt,  to  pay  either  the  highest  market 
price  of  grain  of  like  grade  and  quality  or  .deliver  other  wheat. 
The  court  held  that  if,  when  ^Washburn's  wheat  was  delivered  to 
Chase,  it  became  subject  to  his  disposal  either  to  retain  or  ship 
on  his  own  account,  the  property  passed  and  the  risk  of  loss  by 
accident  followed  dominion  over  it;  that  the  transaction  would 
not  be  a  bailment,  but  the  legal  effect  would  be  to  create  a  debt 
which  could  be  discharged  by  the  warehouseman  paying  in  wheat 
of  like  grade  and  amount  or  in  money  at  the  market  price  at 
the  time  of  the  presentation  of  the  receipt;  and  that  in  either 
case  the  title  to  the  wheat  passed  to  the  warehouseman,  and  he 
must  bear  the  loss. 

In  O'Neal  v.  Stone,  79  Mo.  App.  279,  Stone  owned  and  oper- 
ated a  flouring  mill  having  in  connection  therewith  an  elevator. 
All  wheat  purchased  to  be  ground  and  such  as  was  received  by 
him  on  deposit  was  mixed  and  commingled  in  the  elevator,  and 
the  general  bulk  was  drawn  upon  to  supply  the  mill  when  in 
operation.  The  elevator  and  contents  were  destroyed  by  fire, 
after  which  Stone  denied  all  liability  under  any  of  the  receipts 
issued  by  him  and  outstanding.  The  wheat  receipt  stated  that 
the  party  to  whom  it  was  issued  had  deposited  with  Stone  a 
certain  quantity  of  wheat  of  a  certain  grade  and  quality,  for 
which  he  agreed  to  pay  a  certain  rate  per  bushel  for  storage,  and 
to  assume  all  damage  by  fire,  etc.  The  wheat  was  to  be  deliv- 
ered to  the  party  at  the  warehouse  on  demand,  less  a  certain 
amount  for  shrinkage,  and  should  Stone  at  the  time  of  such 
demand  not  have  the  amount  of  wheat  called  for  of  equal  grade 
and  amount  as  that  received,  then  he  was  to  have  the  privilege 
of  substituting  an  amount  equal  in  value  of  a  grade  next  above 
or  below  that  received,  and  he  was  also  to  have  the  privilege  of 
buying  the  wheat  at  the  market  price  at  the  time  of  the  demand. 
The  court  held  the  transaction  to  be  a  sale  and  not  a  bailment 

(48th  Or.— 2) 
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and  that  the  loss  must  be  borne  by  the  warehouseman,  adopting 
the  distinction  between  a  sale  and  a  bailment  as  pointed  out  by 
Sir  William  Jones  in  his  Law  of  Bailment,  in  this  wise:  "If 
the  goods  delivered  are  to  be  returned,  although  in  a  changed 
form,  it  is  a  bailment,  but  if  the  intention  is  that  either  money 
or  goods  are  to  be  received  in  exchange  for  them,  there  is  a 
transmutation  of  property,  and  the  obligation  created  is  a  debt 
and  not  a  bailment" :  Jones,  Bailments,  §  105.  And,  in  discuss- 
ing the  question,  Bland,  P.  J.,  said:  "The  term  'bailment* 
implies  that  the  owner  of  property  has  placed  it  in  the  hands  of 
another  who  is  at  some  time  to  redeliver  it  to  the  owner  in  its 
integrity  or  in  an  altered  form  agreed  upon.  If,  therefore,  the 
persoil  to  whom  the  property  is  delivered  has  the  option  to  pay 
for  it  in  money  or  in  some  other  property  or  to  restore  it,  such 
option  is  inconsistent  with  the  character  of  bailment  and  the 
transaction  is,  in  law,  a  sale,  regardless  of  what  the  parties  to 
the  transaction  may  have  called  it  or  thought  it  to  be." 

In  Rahilly  v.  Wilson,  3  Dillon   (Fed.   Cas.  No.   11,532),  a 
warehouseman  issued  a  receipt  in  the  following  form : 


''Received  in  store  of  P.  H.  Rahilly, bushels  of  No.- 


wheat.  Geo.  Atkinson  &  Co." 

The  litigation  was  between  depositors  of  wheat  receiving  such 
receipts  and  the  trustee  in  bankruptcy  of  the  insolvent  firm, 
and  the  court,  Dillon,  C.  J.,  held  that  "where  grain  is  stored 
in  an  elevator  warehouse  with  the  understanding,  implied  from 
the  known  and  invariable  course  of  business,  that  it  may  be  sold 
by  the  warehouseman,  and  that  when  the  depositor  shall  be  ready 
to  surrender  the  receipt  of  the  warehouseman  therefor,  the  latter 
will  give  the  highest  market  price  or  the  same  amount  of  grain 
of  like  quality,  but  not  the  identical  grain  deposited,  nor  grain 
from  any  specific  mass,  the  transaction  is  a  sale,  and  not  a  bail- 
ment." 

In  Andrews  v.  Richmond,  34  Hun,  20,  the  plaintiff  delivered 
to  the  defendants,  who  were  millers,  wheat  and  took  back  a 
receipt  as  follows : 

"Canandaigua,  November  14,  1878. 
Received  of  Harris  Andrews  490  bushels  of  wheat  in  store. 
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The  same  is  subject  to  him  or  option  to  take  price  on  or  before 
the  first  of  May  next.  Richmond  &  Smith," 

The  wheat  was  placed  by  Richmond  &  Smith  in  a  bin  contain- 
ing some  two  or  three  hundred  bushels  of  the  same  kind  and 
quality  of  which  they  were  the  owners  and  from  which  they  were 
drawing  every  day  for  the  purpose  of  grinding,  and  when  they 
received  the  wheat  from  the  plaintiff  they  informed  him  that 
they  intended  to  mix  it  with  their  own  and  manufacture  it  into 
flour.  The  mill  was  burned  without  the  fault  of  the  defendants. 
During  all  the  time  and  up  to  the  time  of  the  fire  there  was 
more  wheat  on  storage  in  the  bins  than  was  delivered  by  the 
plaintiff.  After  the  fire  plaintiff  informed  the  defendants  that 
he  had  elected  to  sell  the  wheat  to  them  at  the  then  market  price. 
In  an  action  brought  to  recover  such  price,  it  was  held  that  if 
the  receipt  alone  was  considered,  the  contract  was  one  of  bail- 
ment, but  if  it  was  agreed  verbally,  at  the  time  the  wheat  was 
delivered,  that  it  might  be  mixed  by  the  defendants  with  their 
own  wheat  and  be  ground  into  flour  at  their  pleasure,  the  trans- 
action was,  in  law,  a  sale,  and  the  title  passed  to  defendants, 
who  became  liable  to  the  plaintiff  to  pay  him  the  market  price 
of  the  wheat  delivered  or  to  return  other  wheat  of  the  same 
grade  and  quality,  as  plaintiff  might  elect,  and  that  plaintiff  was 
entitled  to  recover.  In  the  course  of  the  opinion  it  is  said :  "The 
mere  consent  of  the  plaintiff  that  his  wheat  might  be  mixed 
with  the  wheat  of  the  defendants  of  the  same  kind  and  quality 
was  not  inconsistent  with  a  bailment  simpliciter.  Owners  of- 
the  same  kind  of  property  and  of  equal  value,  like  cereal  grains 
or  wines,  may  consent  that  they  be  mixed  together  in  mass,  and 
each,  in  law,  will  retain  title  to  his  aliquot  part,  and  may  main- 
tain replevin  for  his  share  as  against  a  wrongdoer  who  acquires 
possession  of  the  same.  By  force  of  this  rule  the  owner  of 
grain  in  store  may  sell  a  certain  quantity  of  the  same,  less  than 
the  whole,  and  pass  title  thereto,  without  separating  the  part 
so  sold  from  the  whole."  But  "an  agreement  that  the  particular 
article  which  the  owner  places  in  the  hands  of  another  may  be 
by  him  consumed  or  sold  in  the  course  of  trade  is  utterly  incon- 
sistent with  the  principles  on  which  the  law  of  bailment  is 
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founded.  The  very  term  'bailment*  implies  that  the  owner  of 
an  article  has  placed  it  in  the  hands  of  another,  who  is  at  some 
time  to  redeliver  the  same  to  the  owner.  If  the  owner  consents 
that  the  person  to  whom  he  delivers  the  thing  may  consume  or 
destroy  it,  it  is  not  a  bailment,  whatever  else  the  transaction  may 
be  in  the  law." 

A  very  interesting  and  apt  case,  illustrative  of  the  principles 
which  should  govern  in  the  decision  of  the  case  at  bar,  is  that 
of  the  Insurance  Co.  v.  Randall,  L.  R.  3  P.  C.  101.  It  was  an 
action  on  a  policy  of  insurance  which  stipulated  that  "goods 
held  in  trust  or  on  commission  must  be  insured  as  such,  other- 
wise the  policy  will  not  extend  to  cover  them."  The  plaintiffs 
were  millers  in  South  Australia.  According  to  their  custom  and 
course  of  business,  wheat  was  received  by  them  from  farmers  to 
whom  such  course  of  business  and  dealing  was  known,  and,  on 
receipt,  shot  out  of  bags,  in  the  presence  of  the  farmer  who 
brought  it,  into  large  hutches,  where  it  became  mixed  with  other 
wheat  which  had  been  received  in  like  manner  and  thus  became 
the  common  stock  of  the  mill,  which,  according  to  the  custom 
of  business  known  to  the  farmer,  was  either  sold  by  the  plain- 
tiffs or  ground  in  their  mill  and  disposed  of  for  their  benefit. 
On  the  delivery  of  the  wheat  to  the  plaintiffs  they  gave  the 
farmers  receipts  in  this  form :  "Received/'  etc.,  "in  store."  The 
farmer  could  at  any  time  demand  an  equal  quantity  of  grain  of 
like  quality  and  grade  as  that  delivered  by  him  to  the  plaintiffs, 
or  the  market  price  of  an  equal  quantity,  fixing  the  price  as  of 
the  day  on  which  he  made  his  demand,  and  the  plaintiffs  had 
the  option  of  delivering  wheat  of  like  quantity  or  paying  the 
market  price.  The  mill  and  its  contents  were  destroyed  by  fire, 
and  a  claim  was  made  by  the  plaintiffs  to  the  insurance  com- 
pany for  the  loss,  but  the  amount  being  in  dispute,  an  action 
was  brought  by  them  to  recover  the  value  of  the  stock  consumed. 
The  plaintiffs  declared  on  the  policy,  and  the  defendant  pleaded 
that  the  wheat  taken  in  storage  by  the  plaintiffs  from  the  farm- 
ers was  held  by  them  upon  trust  and  therefore  not  covered  by 
the  policy.  Issue  was  joined  on  the  plea  and  the  action  tried 
before  the  chief  justice  and  a  jury.    No  evidence  was  adduced 
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by  the  defendant,  but  its  counsel  applied  for  a  nonsuit  on  the 
ground  that  the  evidence  showed  that  the  wheat  was  held  in 
trust  and  was  not  the  property  of  the  plaintiffs.  The  chief  jus- 
tice declined  to  grant  a  nonsuit,  and  by  consent  a  verdict  was 
rendered  in  favor  of  plaintiffs  with  leave  to  the  defendant  to 
move  for  a  verdict  for  it  if  the  court  should  be  of  the  opinion 
that  the  wheat  was  taken  on  storage  and  was  in  fact  held  in 
trust  by  the  plaintiffs.  A  rule  nisi  was  granted,  calling  on  the 
plaintiffs  to  show  cause  why  the  verdict  entered  should  not  be 
set  aside  and  one  rendered  for  the  defendant  on  the  following 
grounds:  First,  the  grain  stored  had  not  been  insured  by  the 
defendant;  and  second,  the  wheat  taken  on  storage  by  the  plain- 
tiffs was  held  upon  trust,  and  was  not  within  the  terms  of  the 
policy.  Upon  argument,  the  judges  being  equally  divided  in 
opinion,  the  rule  was  discharged.  From  this  judgment  an  appeal 
was  taken  to  the  Privy  Council,  where  the  case  was  affirmed 
after  an  elaborate  and  extensive  argument  on  both  sides,  on  the 
ground  that  the  transaction  between  the  plaintiffs  and  the  farm- 
ers who  delivered  wheat  to  them  was,  in  law,  a  sale,  and  not  a 
bailment,  and  that  the  property  of  the  wheat  was  so  vested  in 
the  plaintiffs  that  they  would  have  been  compelled  to  bear  the 
loss  by  fire  if  not  indemnified  by  insurance,  and,  therefore,  could 
recover  from  the  defendant  company. 

From  these  decisions  and  the  principles  announced  in  them, 
it  seems  incontrovertible  that,  under  the  facts  as  disclosed  by 
the  record,  the  contract  and  agreement  between  the  plaintiff 
and  his  assignors  and  the  defendant,  under  which  the  wheat  in 
question  was  delivered  and  received,  cannot  be  construed  to  be 
a  mere  bailment,  but  it  was,  in  law,  a  sale  or  exchange,  and  the 
liability  for  loss  by  fire  was  with  the  defendant.  The  wheat 
was  not  received  by  defendant  to  be  stored  for  safe-keeping  until 
called  for  by  the  owner,  nor  was  it  delivered  with  the  under- 
standing that  it  or  other  wheat  of  the  same  grade  and  quality 
from  the  common  mass  was  to  be  returned.  By  consent  of  all 
parties  it  was  mixed  with  and  became  a  part  of  the  consumable 
stock  of  the  mill,  and  the  defendant  had  a  right  to  and  did 
make  such  use  of  it  as  it  saw  fit,  being  liable  to  pay  therefor, 
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when  demanded,  either  in  money  at  the  market  price  of  grain 
of  like  grade  and  quality,  or  in  other  wheat  of  the  same  grade 
and  quality.  The  effect  of  the  transaction  was,  therefore,  to 
create  a  debt  from  the  defendant  to  the  depositors,  which  it 
could  pay  either  in  money  or  in  kind.  The  provisions  in  the 
wheat  receipts  as  issued  by  the  defendant,  "damages  by  the 
elements  excepted,"  and  for  the  payment  of  storage  charges  and 
sacks,  did  not  vary  the  nature  of  the  transaction  or  change  what 
would  otherwise  be  a  sale  or  exchange  into  a  mere  bailment.  The 
contract  must  be  ascertained  from  the  general  course  of  dealing 
and  t*he  entire  transaction,  and  not  from  a  single  provision  or 
provisions  which  defendant  has  seen  proper  to  include  in  its 
wheat  receipts.  It  cannot,  by  inserting  into  its  receipt  some 
clause  or  clauses  which,  standing  alone,  are  inconsistent  with  a 
sale,  change  the  entire  nature  of  the  transaction,  and  make  a 
bailment  out  of  what,  in  law  and  in  fact,  was  a  sale  or  exchange. 
We  are  cited  to  a  number  of  cases  which  are  supposed  to  sup- 
port the  defendant's  argument  that,  although  the  identical  wheat 
delivered  was  consumed  by  defendant,  the  case  is  nevertheless 
one  of  bailment,  as  there  was  all  the  time  wheat  in  the  mill  and 
warehouse  or  elsewhere  in  the  state  belonging  to  the  defendant, 
equal  in  amount  to  that  delivered  and  of  the  same  grade  and 
quality:  Moses  v.  Teetors,  64  Kan.  149  (67  Pac.  526,  57  L.  R.  A. 
267) ;  National  Bank  v.  Langan,  28  111.  App.  401;  McOrew  v. 
Thayer,  24  Ind.  App.  578  (57  N.  E.  262) ;  State  v.  Rieger,  59 
Minn.  154  (60  N.  W.  1087).  State  v.  Rieger  was  under  a  spe- 
cial statute,  and  the  other  cases  cited  were  those  of  warehouse- 
men who  did  not  have  the  right  to  use  the  grain  stored  with 
them  as  a  part  of  their  consumable  stocks  and  for  their  own 
use  and  benefit.  We  conclude,  therefore,  that,  for  the  reasons 
given,  the  judgment  of  the  lower  court  was  right,  and  must  be 
affirmed.  There  is,  however,  another  view  of  the  case  which  is 
worthy  of  consideration,  although  npt  specially  relied  upon  by 
plaintiff.  It  appears  from  the  answer  of  defendant,  as  we  under- 
stand it,  that  prior  to  the  fire  it  had  used  or  shipped  from  the 
warehouse  and  mill  a  part  of  the  wheat  which  it  claims  was 
stored  with  it,  and,  at  the  time,  there  was  a  shortage  of  about 
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17,000  bushels.  It,  therefore,  did  not  have  on  hand  wheat  suffi- 
cient to  satisfy  in  full  the  claims  of  the  parties  who  had  depos- 
ited wheat  with  it.  If  the  original  contract  was  a  mere  bailment 
with  the  right  in  the  defendant  to  ship  or  use  the  wheat  depos- 
ited, there  are  authorities  holding  that  the  character  of  the 
transaction  and  the  relation  of  the  parties  were  changed  when 
any  part  of  the  wheat  was  so  used  or  shipped,  and  it  could  there- 
after, at  the  election  of  the  bailor,  be  treated  as  a  completed  sale : 
Cloke  v.  Shafroth,  137  111.  393  (27  N.  E.  702) ;  Nelson  v.  Brown, 
44  Iowa,  455 ;  Bucket  v.  Commonwealth,  103  Pa.  528. 

The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 

Decided  12  April,  1906. 

On  Petition  for  Rehearing. 

Me.  Chief  Justice  Bean  delivered  the  opinion. 

There  is  no  finding  that  it  was  specifically  agreed  that  the 
defendant  should  have  the  option  to  pay  for  the  wheat  in  con- 
troversy either  in  money  or  in  kind.  The  court,  however,  in  its 
findings  sets  out  in  detail  the  facts  constituting  the  contract 
between  the  parties,  from  which  it  conclusively  appears  that 
neither  the  wheat  delivered  by  the  plaintiff  and  his  assignors 
nor  wheat  from  the  common  mass  into  which  it  was  put  was 
to  be  returned,  but  that  the  wheat  was  to  be  mixed  with  and 
become  a  part  of  the  consumable  stock  of  the  mill,  to  be  sold 
and  disposed  of  by  the  defendant  on  its  own  account.  Findings 
4  and  5,  in  substance,  are  that  at  the  time  the  wheat  was  deliv- 
ered and  received,  it  was  the  custom  and  usual  course  of  business 
of  the  defendant,  known  to  and  acted  upon  by  persons  dealing 
with  it,  for  it  to  mix  all  wheat  delivered  with  that  belonging  to 
it  in  one  common  mass;  the  first  refusal  of  such  wheat  being 
reserved  by  and  conceded  to  the  defendant;  and  thereafter,  "at 
its  own  convenience  and  pleasure"  and  "without  any  written 
authority/'  to  "ship  out  any  of  such  common  mass  *  *  or  grind 
the  same  into  flour  and  other  mill  products  and  the  same  to  sell 
fpr  the  account  and  benefit  of  the  defendant "  and,  generally,  in 
settlement  of  the  claims  arising  out  of  such  delivery  to  "pay  by 
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bank  check  or  in  money  to  the  person  delivering  the  wheat  the 
market  value  at  Salem,  Or.,  on  the  day  of  settlement,  of  mer- 
chantable wheat  of  the  quantity  delivered,  less  warehouse 
charges,"  although,  in  some  instances,  settlements  were  made  by 
delivery  of  wheat  equal  in  quality  and  quantity  to  that  received. 
And  finding  16  is  that  the  wheat  of  the  plaintiff  and  his  assign- 
ors was  delivered  and  received  in  pursuance  of  and  according  to 
such  usage,  custom  and  regular  course  of  business,  and  that  the 
parties  "contracted  with  reference  to  and  relied  upon"  the  same. 
The  custom  and  general  course  of  business,  therefore,  entered 
into  and  became  a  part  of  the  contract  between  them,  and  the 
legal  effect  of  the  transaction  is  that  the  wheat  was  delivered 
and  received  under  an  agreement  that  it  should  be  mixed  with 
wheat  belonging  to  the  defendant  and  that  the  latter  could,  at 
its  own  convenience  and  pleasure,  and  without  any  further 
authority  from  the  persons  delivering  it,  sell  and  dispose  of 
the  wheat  or  grind  it  into  flour  and  other  mill  products  and 
sell  the  same  for  its  own  account  and  benefit;  and  this,  as  we 
have  endeavored  to  point  out,  constitutes  a  sale,  and  not  a  bail- 
ment. The  fact  that  there  was  no  special  or  distinct  agree- 
ment that  defendant  should  have  the  option  to  pay  for  the  wheat 
either  in  money  or  in  kind  is  unimportant.  If,  as  the  findings 
show,  neither  the  wheat  delivered  nor  wheat  from  the  common 
mass  with  which  it  was  mixed  was  to  be  returned  to  the  farmers, 
but  it  was  understood  that  it  should  become  a  part  of  the  con- 
sumable stock  of  the  mill  to  be  sold  and  disposed  of  by  the 
defendant  as  its  own,  it  necessarily  follows  that  the  title  passed. 
The  defendant  could  only  discharge  its  obligation  by  paying  for 
the  wheat  in  some  way,  and  whether  it  was  required  to  make 
such  payment  in  money,  or  had  the  option  to  pay  in  money  or 
in  kind,  cannot  change  the  legal  effect  of  the  transaction. 

The  petition  for  rehearing  is  therefore  denied. 

7.  There  is,  however,  a  cross  appeal  by  the  plaintiff,  which  was 
not  referred  to  in  the  opinion  heretofore  filed.  The  court  below 
denied  the  plaintiff  interest  on  the  value  of  the  wheat  from  the 
time  of  the  demand  in  August,  1901,  and  from  this  ruling  he 
appeals.     As  we  have  seen,  this  is  an  action  on  a  contract  to 
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recover  the  value  of  the  wheat  delivered  by  the  plaintiff  and  his 
assignors  to  the  defendant.  The  value  of  such  wheat  became 
due  and  payable  on  demand  according  to  the  contract,  and 
should,  therefore,  bear  interest  from  that  time :  B.  &  C.  Comp. 
§4595.  The  judgment  will  be  modified  accordingly,  and  the 
cause  remanded  to  the  court  below,  with  directions  to  enter  a 
judgment  on  the  findings  of  fact  in  favor  of  the  plaintiff  for 
the  value  of  the  wheat  delivered  by  him  and  his  assignors  to  the 
defendant,  together  with  legal  interest  thereon  from  the  date  of 
the  demand.  Modified  and  Affirmed. 

Rehearing  Denied. 


Argued  20  February,  decided  20  March,  1906. 

JACKSON  r.  STBABNS. 

84  Pac.  798. 

Attorney's  Lien — When  Becomes  Enforceable. 

1.  Both  by  general  law  and  the  terms  of  the  Oregon  statute  (B.  &  C. 
Comp.  J1063)  an  attorney  has  no  lien  for  his  services  before  judgment  or 
decree,  and  until  then  the  client  may  dismiss  or  compromise  the  case 
without  reference  to  any  contract  with  the  attorney. 

Validity  of  Agreement  With  Attorney  Not  to  Compromise  Legal 
Proceeding — Public  Policy. 

2.  A  clause  in  a  contract  stipulating  for  the  payment  of  compensation 
to  an  attorney  for  performance  of  service  in  prosecuting  a  legal  proceed- 
ing, and  providing  that  the  client  shall  not  settle  or  dismiss  the  proceeding 
prior  to  the  rendition  of  judgment,  when  the  attorney's  lien  would  attach, 
is  against  public  policy  and  void. 

Pleading— Sufficiency  Against  General  Demurrer. 

8.  A  pleading  is  good  as  against  a  general  demurrer  if  it  states  at  all 
or  In  any  place  a  good  cause  of  action  or  defense,  and  other  matter  may 
be  eliminated  for  the  purpose  of  the  demurrer. 

Remedy  of  Attorney  for  Fraudulent  Dismissal  of  Action. 

4.  Though  a  party  may  without  the  consent  -of  his  attorney  make  a 
bona  fide  adjustment  with  the  adverse  party  and  dismiss  a  legal  proceed- 
ing, yet  if  It  appears  that  the  adjustment  was  collusive,  and  with  the 
Intent  on  the  part  of  both  parties  to  defraud  the  attorney,  the  court  may, 
to  protect  him,  set  aside  the  dismissal,  and  permit  him  to  proceed  in  the 
cause  in  the  name  of  his  client  to  a  final  determination  to  ascertain  what 
sum,  if  any.  Is  due  for  his  services. 

Fraudulent  Compromise  of  Suit — Intent  of  Client. 

5.  Before  a  court  will  set  aside  an  order  dismissing  a  legal  proceeding 
without  the  consent  of  plaintiff's  attorney  and  allow  the  latter  to  proceed 
with  the  cause  in  the  name  of  his  client  to  determine  the  amount  of  fees 
due  him,  It  must  appear  that  the  client  participated  in  the  fraudulent  intent 
to  deprive  the  attorney  of  his  compensation. 
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Fraudulent  Compbomisk — Evidence  of  Bad  Faith. 

6.  Where  a  legal  proceeding  is  settled  without  the  consent  of  the  attor- 
ney, who  has  performed  services  under  a  contract,  the  adequacy  of  the 
consideration  Is  an  element  to  be  considered  in  determining  whether  the 
settlement  was  made  in  good  faith. 

Fraudulent  Settlement  of  Suit — Pleading  Bad  Faith. 

7.  In  a  suit  by  an  attorney  for  the  double  purpose  of  enjoining  the  dis- 
missal of  another  suit,  on  the  ground  that  such  dismissal  was  collusive  and 
for  the  purpose  of  defrauding  him  of  his  fees,  and  to  set  aside  a  deed  made 
pursuant  to  dismissal,  an  allegation  that  the  value  of  the  property  con- 
veyed by  the  deed  was  $3,000,  but  that  the  deed  was  executed  for  a  nom- 
inal consideration,  is  sufficient  as  an  averment  of  the  bad  faith  of  the 
defendant  in  the  original  suit. 

Collusive  Dismissal  of  Suit — Rights  of  Injured  Attorney. 

8.  Where  a  client,  without  the  knowledge  or  consent  of  his  attorney, 
settles  a  legal  proceeding  collusively  for  the  purpose  of  depriving  the 
attorney  of  his  fees,  the  latter  may,  by  giving  to  the  party  sought  to  be 
charged  notice  of  his  Intention  to  continue  the  cause  in  the  name  of  his 
client  for  the  recovery  of  his  fees  only,  continue  the  proceeding  for  that 
purpose,  and  hence  is  not  entitled  to  maintain  a  proceeding  to  enjoin  the 
dismissal. 

Statute  of  Frauds — Canceling  Deed— Interest  of  Plaintiff. 

9.  Where  an  agreement  between  a  client  and  his  attorney,  providing 
that  the  latter  should  prosecute  a  suit  to  remove  a  cloud  from  the  title 
to  certain  land  and  receive  one-half  the  land  as  his  compensation  In  case 
the  suit  was  successful,  rested  in  parol,  and  the  attorney  never  had 
possession  of  the  land,  he  could  not,  in  view  of  B.  &  C.  Comp.  S  793,  requir- 
ing conveyances  to  be  in  writing,  maintain  a  suit  to  set  aside  a  deed  from 
his  client  to  the  defendant  in  the  original  suit. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Justice  Moohe. 

This  is  a  suit  by  C.  S.  Jackson  against  A.  W.  Stearns  and 
H.  J.  Wilson,  to  enjoin  the  dismissal  of  another  suit  and  to  set 
aside  a  deed  to  real  property.  The  complaint  alleges,  in  effect,  that 
the  defendant  Stearns,  on  September  22, 1904,  was  the  owner  and 
in  the  possession  of  320  acres  of  land  in  Douglas  County,  particu- 
larly describing  it,  but  that  the  defendant  Wilson  claimed  to  have 
some  interest  therein  which  constituted  a  cloud  on  the  title;  that 
Stearns  employed  plaintiff,  who  is  an  attorney,  to  bring  a  suit 
to  remove  the  outstanding  claim,  representing  that  he  had  a 
meritorious  cause,  and  could  furnish  the  necessary  evidence  to 
substantiate  his  right,  agreeing  to  give  one  half  the  real  prop- 
erty if  a  favorable  decree  was  secured,  otherwise  no  compensa- 
tion was  to  be  paid,  and  also  stipulating  that  he  would  not  enter 
into  any  other  agreement  which  would  defeat  the  relief  sought, 
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or  settle  the  suit  to  be  instituted  without  plaintiffs  consent; 
that,  relying  upon  such  representations  and  contract,  plaintiff 
immediately  began  the  suit,  and  while  it  was  pending  the  parties 
thereto  fraudulently  and  eollusively  settled  their  difficulties,  and 
Stearns,  for  a  nominal  consideration,  executed  a  deed  to  Wilson 
of  the  entire  real  property  which  is  of  the  value  of  $3,000 ;  that 
Stearns,  who  is  insolvent,  is  attempting  to  dismiss  such  suit,  and, 
unless  he  is  restrained  from  executing  his  endeavor,  plaintiff, 
who  is  able,  ready  and  willing  to  prosecute  the  cause  to  a  suc- 
cessful termination,  will  suffer  irreparable  loss,  to  prevent  which 
he  has  no  plain,  speedy  or  adequate  remedy  at  law.  A  demurrer 
to  the  complaint  herein,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  suit  was  sustained,  and,  the 
plaintiff  at  that  time  declining  further  to  plead,  this  suit  was 
dismissed.  He  thereafter  moved,  however,  to  set  aside  the  dis- 
missal, and  for  leave  to  file  an  amended  complaint  which  was 
tendered;  but  the  motion  was  denied  and  he  appeals  from  the 
decree  dismissing  the  suit,  and  from  the  order  refusing  to  permit 
an  amended  complaint  to  be  filed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Andrew 
Murray  Crawford,  J.  A.  Buchanan  and  J.  T.  Long,  with  an  oral 
argument  by  Mr.  Crawford. 

For  respondents  there  was  a  brief  with  oral  arguments  by  Mr. 
J.  C.  Fullerton  and  Mr.  A.  N.  Orcutt. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  The  question  presented  for.  consideration  is  whether  or  not 
the  complaint  states  facts  sufficient  to  constitute  a  cause  of  suit. 
No  decree  had  been  rendered  in  the  suit  brought  to  remove  the 
cloud  from  the  title  when  Stearns  executed  to  Wilson  a  deed  to 
the  premises,  and  at  that  stage  of  the  case  the  statute  raised  no 
lien  as  security  for  attorney  fees :  B.  &  C.  Comp.  §  1063.  In  the 
absence  of  a  legislative  enactment  regulating  the  matter,  the 
rule  is  quite  general  that  prior  to  securing  a  judgment  or  a 
decree  in  his  favor  a  party  to  a  suit  or  an  action  may,  without 
the  knowledge  or  consent  of  his  attorney,  compromise  the  dis- 
pute involved,  thereby  preventing  an  attorney's  lien  from  attach- 
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Fraudulent  Compromish — Evidbncb  of  Bad  Faith. 

6.  Where  a  legal  proceeding  is  settled  without  the  consent  of  the  attor- 
ney, who  has  performed  services  under  a  contract,  the  adequacy  of  the 
consideration  Is  an  element  to  be  considered  in  determining  whether  the 
settlement  was  made  in  good  faith. 

Fraudulent  Settlement  of  Suit — Pleading  Bad  Faith. 

7.  In  a  suit  by  an  attorney  for  the  double  purpose  of  enjoining  the  dis- 
missal of  another  suit,  on  the  ground  that  such  dismissal  was  collusive  and 
for  the  purpose  of  defrauding  him  of  his  fees,  and  to  set  aside  a  deed  made 
pursuant  to  dismissal,  an  allegation  that  the  value  of  the  property  con* 
veyed  by  the  deed  was  $3,000,  but  that  the  deed  was  executed  for  a  nom- 
inal consideration,  is  sufficient  as  an  averment  of  the  bad  faith  of  the 
defendant  In  the  original  suit 

Collusive  Dismissal  of  Suit — Rights  of  Injured  Attorney. 

8.  Where  a  client,  without  the  knowledge  or  consent  of  his  attorney, 
settles  a  legal  proceeding  collusively  for  the  purpose  of  depriving  the 
attorney  of  his  fees,  the  latter  may,  by  giving  to  the  party  sought  to  be 
charged  notice  of  his  intention  to  continue  the  cause  in  the  name  of  his 
client  for  the  recovery  of  his  fees  only,  continue  the  proceeding  for  that 
purpose,  and  hence  is  not  entitled  to  maintain  a  proceeding  to  enjoin  the 
dismissal. 

Statute  of  Frauds — Canceling  Deed — Interest  of  Plaintiff. 

9.  Where  an  agreement  between  a  client  and  his  attorney,  providing 
that  the  latter  should  prosecute  a  suit  to  remove  a  cloud  from  the  title 
to  certain  land  and  receive  one-half  the  land  as  his  compensation  In  case 
the  suit  was  successful,  rested  in  parol,  and  the  attorney  never  had 
possession  of  the  land,  he  could  not,  in  view  of  B.  &  C.  Comp.  9  793,  requir- 
ing conveyances  to  be  In  writing,  maintain  a  suit  to  set  aside  a  deed  from 
his  client  to  the  defendant  in  the  original  suit. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  C.  S.  Jackson  against  A.  W.  Stearns  and 
H.  J.  Wilson,  to  enjoin  the  dismissal  of  another  suit  and  to  set 
aside  a  deed  to  real  property.  The  complaint  alleges,  in  effect,  that 
the  defendant  Stearns,  on  September  22, 1904,  was  the  owner  and 
in  the  possession  of  320  acres  of  land  in  Douglas  County,  particu- 
larly describing  it,  but  that  the  defendant  Wilson  claimed  to  have 
some  interest  therein  which  constituted  a  cloud  on  the  title;  that 
Stearns  employed  plaintiff,  who  is  an  attorney,  to  bring  a  suit 
to  remove  the  outstanding  claim,  representing  that  he  had  a 
meritorious  cause,  and  could  furnish  the  necessary  evidence  to 
substantiate  his  right,  agreeing  to  give  one  half  the  real  prop- 
erty if  a  favorable  decree  was  secured,  otherwise  no  compensa- 
tion was  to  be  paid,  and  also  stipulating  that  he  would  not  enter 
into  any  other  agreement  which  would  defeat  the  relief  sought, 
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or  settle  the  suit  to  be  instituted  without  plaintiff's  consent; 
that,  relying  upon  such  representations  and  contract,  plaintiff 
immediately  began  the  suit,  and  while  it  was  pending  the  parties 
thereto  fraudulently  and  tsollusively  settled  their  difficulties,  and 
Stearns,  for  a  nominal  consideration,  executed  a  deed  to  Wilson 
of  the  entire  real  property  which  is  of  the  value  of  $3,000;  that 
Stearns,  who  is  insolvent,  is  attempting  to  dismiss  such  suit,  and, 
unless  he  is  restrained  from  executing  his  endeavor,  plaintiff, 
who  is  able,  ready  and  willing  to  prosecute  the  cause  to  a  suc- 
cessful termination,  will  suffer  irreparable  loss,  to  prevent  which 
he  has  no  plain,  speedy  or  adequate  remedy  at  law.  A  demurrer 
to  the  complaint  herein,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  suit  was  sustained,  and,  the 
plaintiff  at  that  time  declining  further  to  plead,  this  suit  was 
dismissed.  He  thereafter  moved,  however,  to  set  aside  the  dis- 
missal, and  for  leave  to  file  an  amended  complaint  which  was 
tendered;  but  the  motion  was  denied  and  he  appeals  from  the 
decree  dismissing  the  suit,  and  from  the  order  refusing  to  permit 
an  amended  complaint  to  be  filed.  Affirmed. 

For  appellant  there  wa6  a  brief  over  the  names  of  Andrew 
Murray  Crawford,  J.  A.  Buchanan  and  J.  T.  Long,  with  an  oral 
argument  by  Mr.  Crawford. 

For  respondents  there  was  a  brief  with  oral  arguments  by  Mr. 
J.  C.  Fullerton  and  Mr.  A.  N.  Orcutt. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  The  question  presented  for  consideration  is  whether  or  not 
the  complaint  states  facts  sufficient  to  constitute  a  cause  of  suit. 
No  decree  had  been  rendered  in  the  suit  brought  to  remove  the 
cloud  from  the  title  when  Stearns  executed  to  Wilson  a  deed  to 
the  premises,  and  at  that  stage  of  the  case  the  statute  raised  no 
lien  as  security  for  attorney  fees :  B.  &  C.  Comp.  §  1063.  In  the 
absence  of  a  legislative  enactment  regulating  the  matter,  the 
rule  is  quite  general  that  prior  to  securing  a  judgment  or  a 
decree  in  his  favor  a  party  to  a  suit  or  an  action  may,  without 
the  knowledge  or  consent  of  his  attorney,  compromise  the  dis- 
pute involved,  thereby  preventing  an  attorney's  lien  from  attach- 
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ing  to  the  money  or  property  received  by  the  client  in  settlement : 
3  Am.  &  Eng.  Enc.  Law  (2  ed.),  465;  4  Cyc.  990.  Thus,  as  was 
said  by  Mr.  Justice  Andrews,  in  Randall  v.  Van  Wagenen,  115 
N.  Y.  527  (22  N.  E.  361,  12  Am.  St.  Eep.  828) :  "From  the 
principle  that  there  is  no  lien  until  judgment,  it  follows  that  it 
is  competent  for  the  parties  acting  bona  fide  to  settle  and  discon- 
tinue a  suit  before  judgment,  without  the  consent  of  the  attor- 
ney, and  he  is  remitted  to  his  remedy  against  his  client  for  his 
compensation. " 

2.  A  clause  in  a  contract  stipulating  for  the  payment  of  com- 
pensation to  an  attorney  for  the  performance  of  service  in  pros- 
ecuting a  suit  or  action,  and  providing  that  the  client  shall  not 
settle  or  dismiss  the  proceedings  prior  to  the  rendition  of  a 
judgment  or  a  decree  therein,  when  the  attorney's  lien  would 
attach  by  giving  the  proper  notice,  is  against  public  policy,  and 
therefore  void:  North  Chicago  St.  R.  Co.  v.  Aclcley,  171  111.  100 
(49  N.  E.  222,  44  L.  R.  A.  177)  ;  Davis  v.  Webber,  66  Ark.  190 
(49  S.  W.  822,  45  L.  R.  A.  196,  74  Am.  St.  Rep.  81) ;  Key 
v.  Vattier,  1  Ohio,  132.  The  reason  assigned  for  this  rule  is 
based  on  the  theory  that  the  interest  of  society  in  maintaining 
peace  demands  the  speedy  settlement  of  controversies  and  advo- 
cates the  amicable  adjustment  thereof,  and,  as  the  desired  har- 
mony would  not  be  promoted  by  denying  to  a  party  the  right  to 
dismiss  a  suit  or  action  without  the  consent  of  his  attorney,  an 
agreement  by  the  terms  of  which  a  client  attempts  to  waive 
such  right  is  violative  of  public  policy,  and  therefore  unenforce- 
able: Elwood  v.  Wilson,  21  Iowa,  523.  The  averment  in  the 
complaint  of  the  agreement  not  to  settle  the  controversy  with- 
out plaintiff's  consent  is  not  a  sufficient  statement  of  facts  to 
constitute  a  cause  of  suit  on  this  branch  of  the  case. 

3.  The  demurrer  interposed  in  the  case  at  bar  was  gen- 
eral, and  if  any  part  of  the  complaint  herein  states  facts 
entitling  the  plaintiff  to  equitable  relief,  the  challenge  submitted 
to  his  primary  pleading  for  insufficiency  should  have  been  over- 
ruled, and,  this  being  so,  that  part  of  the  complaint  to  which 
attention  has  been  called  may  be  eliminated,  and  the  remainder 
thereof  considered,  to  determine  whether  or  not  an  error  was 
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committed  in  sustaining  the  demurrer:  Bliss,  Code  PI.  (3  ed.) 
§417;  6  Bncy.  PI.  &  Pr.  346;  Waggy  v.  Scott,  29  Or.  386  (45 
Pae.  774). 

4.  Though  a  party  may,  without  the  consent  of  his  attorney, 
make  a  bona  fide  adjustment  with  the  adverse  party  and  dismiss 
an  action  or  a  suit  before  a  judgment  or  a  decree  has  been  ren- 
dered therein,  if  it  appears,  however,  that  such  settlement  was 
collusive  and  consummated  pursuant  to  the  intent  of  both  par- 
ties to  defraud  the  attorney,  the  court  in  which  the  action  or 
suit  was  pending  may  interfere  to  protect  him,  as  one  of  its 
officers,  by  setting  aside  the  order  of  dismissal,  and  permitting 
him  to  proceed  in  the  cause  in  the  name  of  his  client  as  plaintiff 
to  final  determination  to  ascertain  what  sum  of  money  or  inter- 
est in  the  subject-matter,  if  any,  is  due  him  for  his  services  when 
fully  performed:  Jones  v.  Morgan,  39  6a.  310  (99  Am.  Dec. 
458) ;  Randall  v.  Van  Wagenen,  115  X.  Y.  527  (22  N.  E.  361, 
12  Am.  St.  Rep.  828).  See,  also,  the  notes  to  II anna  v.  Island 
Coat  Co.  51  Am.  St.  Rep.  246,  where  it  is  said :  "Sometimes  a 
collusive  settlement  is  made  between  the  parties  for  the  purpose 
of  defrauding  the  attorney  of  his  fee  before  any  judgment  or 
decree  has  been  obtained.  When  there  is  an  evident  intention 
thus  to  cheat  the  attorney,  and  to  defraud  him  of  his  rights,  the 
proper  course  for  the  attorney  to  pursue  is  to  proceed  with  the 
suit  in  the  name  of  his  client,  notwithstanding  the  collusive  set- 
tlement, for  the  purpose  of  collecting  his  costs."  See,  also,  on 
the  same  subject,  the  notes  to  Cameron  v.  Boeger,  93  Am.  St.  Rep. 
165.  Mr.  Justice  Earl,  in  Coughlin  v.  New  York,  C.  &  H.  R. 
R.  Co.  71  N.  Y.  446  (27  Am.  Rep.  75),  illustrating  this  prin- 
ciple, says:  "It  is  certainly  a  general  rule  that  parties  to  an 
action  may  settle  the  same  without  the  intervention  of  the  attor- 
neys. Generally,  a  plaintiff  who  has  a  cause  of  action  against  a 
defendant  may  release  and  discharge  it  upon  such  terms  as  are 
agreeable  to  him.  This  he  may  do  while  the  action  is  pending, 
and  after  judgment  he  may  cancel  and  discharge  the  judgment. 
In  all  this  generally  he  infringes  upon  no  privilege,  and  violates 
no  right  of  his  attorney.  But  since  the  time  of  Lord  Mansfield, 
it   has   been   the   practice    of   courts   to    intervene   to  protect 
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attorneys  against  settlements  made  to  cheat  them  out  of  their 
costs.  If  an  attorney  has  commenced  an  action,  and  his  client 
settles  it  with  the  opposite  party  before  judgment,  eollusively, 
to  deprive  him  of  his  costs,  the  court  will  permit  the  attorney 
to  go  on  with  the  suit  for  the  purpose  of  collecting  his  costs/' 
To  the  same  effect  is  the  case  of  Falconio  v.  Larsen,  31  Or.  137 
(48  Pac.  703,  37  L.  R.  A.  254),  which  was  continued  in  the 
name  of  the  original  plaintiff,  notwithstanding  an  alleged  set- 
tlement between  the  parties. 

5.  Before  a  court  will  set  aside  an  order  dismissing  a  suit 
or  an  action,  made  upon  stipulation  of  the  parties,  without  the 
consent  of  plaintiff's  attorney,  and  allow  the  latter  to  proceed 
with  the  cause  in  the  name  of  his  client,  to  determine  the  amount 
of  fees  due- him,  it  must  appear  that  the  defendant  participated 
in  the  fraudulent  intent  to  deprive  the  attorney  of  his  compen- 
sation :  Courtney  v.  McGavocJc,  23  Wis.  619.  . 

6.  When  no  adequate  consideration  is  given  by  the  defendant 
for  the  settlement  and  discharge  of  an  action  or  a  suit,  the 
insufficiency  of  the  inducement  to  the  contract  affords  evidence 
of  his  bad  faith:  Young  v.  Dearborn,  27  N.  H.  324. 

7.  It  will  be  remembered  that  the  complaint  alleges  that  the 
value  of  the  real  property  in  question  is  $3,000,  and  that  Stearns 
executed  to  Wilson  a  deed  to  the  premises  for  a  nominal  consid- 
eration. This  is  a  sufficient  averment  of  the  defendant's  intent 
to  deprive  the  plaintiff  of  his  compensation,  thereby  imputing 
to  Wilson  bad  faith. 

8.  Based  on  the  prima  facie  case  thus  made  by  the  complaint 
herein,  was  the  plaintiff  entitled  to  maintain  an  independent  suit 
in  equity  for  the  relief  to  which  he  is  entitled  ?  To  avoid  inter- 
minable litigation,  the  rule  is  quite  general  that  an  injunction 
will  not  be  granted  to  stay  proceedings  in  another  equitable  suit 
in  the  same  court,  either  upon  the  application  of  the  parties  to 
the  proceedings  to  be  restrained,  their  privies,  or  of  strangers 
thereto,  when  ho  reason  is  assigned  why  the  relief  desired  was 
not  invoked  in  the  prior  suit:  High,  Injunctions  (4  ed.),  §  52; 
Spelling,  Extraor.  Rem.  (2  ed.)  §  47;  16  Am.  &  Eng.  Enc.  Law 
(2  ed.),  372.    The  text-books  cited  in  support  of  the  legal  prin- 
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ciple  thus  declared  recognize  in  the  same,  or  in  succeeding  para- 
graphs, an  exception  to  this  rule  in  cases  of  interpleader.  When 
a  plaintiff,  without  the  knowledge  or  consent  of  his  attorney, 
settles  a  pending  suit  with  an  adverse  party,  the  attorney,  by 
giving  distinct  notice  to  the  party  sought  to  be  charged,  of  his 
intention  to  continue  the  cause  in  the  name  of  his  client  for  the 
recovery  of  his  fees  only,  may  proceed  with  the  suit  for  that 
purpose  in  such  manner,  notwithstanding  the  settlement:  The 
Sarah  Jane,  1  Blatchf.  &  H.  401  (Fed.  Cas.  No.  12,348) ;  Peter- 
son v.  Watson,  1  Blatchf.  &  H.  487  (Fed.  Cas.  No.  11,037).  This 
being  the  proper  mode  of  securing  the  compensation  to  which 
plaintiff  was  justly  entitled,  he  could  have  obtained  adequate 
relief  in  the  original  suit,  in  the  name  of  his  client,  and  there 
was  no  apparent  necessity  for  his  becoming  a  party  to  the  prior 
proceedings  in  equity  by  intervention  or  by  bringing  an  inde- 
pendent suit  as  in  the  case  at  bar. 

Thus,  in  Randall  v.  Van  Wagenen,  115  N.  Y.  527  (22  N.  E. 
361,  12  Am.  St.  Bep.  828),  a  suit  having  been  settled  and  dis- 
continued by  agreement  of  the  parties  without  the  consent  of 
the  plaintiff's  attorney  therein,  the  latter  brought  an  independent 
suit,  as  in  the  case  at  bar,  against  the  parties  to  the  former  pro- 
ceeding, to  recover  the  compensation  stipulated  to  be  paid,  but 
the  complaint  was  dismissed,  the  court  holding  that  the  attorney 
should  have  proceeded  in  the  original  suit  in  the  name  of  his 
client,  notwithstanding  the  settlement.  In  speaking  of  the 
method  to  be  pursued  in  such  cases,  Mr.  Justice  Andrews  says : 
"This  is  an  adequate  remedy,  and,  we  think,  the  exclusive  rem- 
edy, where  the  suit  had  been  fraudulently  settled  by  the  parties 
before  judgment,  to  cheat  the  attorney  out  of  his  costs.  We  have 
found  no  case  of  an  equitable  action  to  enforce  the  inchoate 
right  of  an  attorney  under  such  circumstances,  and  no  such 
precedent  ought,  we  think,  to  be  established.  *  *  This  disposes 
of  the  action  so  far  as  it  seeks  to  enforce,  by  means  of  an  inde- 
pendent and  original  suit,  the  equitable  right  of  the  plaintiff, 
sought  to  be  defeated  by  the  alleged  fraudulent  and  collusive 
settlement."  So,  too,  in  Story  v.  Hull  143  111.  506  (32  N.  E. 
265),  the  trial  court  dismissed  an  independent  suit  instituted 
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by  an  attorney  to  recover  compensation  to  which  he  claimed  to 
have  been  entitled  for  services  performed  in  another  suit,  which 
was  settled  by  agreement  of  the  parties  thereto  without  his  con- 
sent. Mr.  Justice  Baker,  in  deciding  that  case,  observes :  "Said 
decree  properly  dismissed  the  intervening  petition  of  appellant 
out  of  court,  on  the  ground  that  the  court  of  equity  had  no  juris- 
diction of  the  subject-matter  of  such  petition."  In  Williams  v. 
Ingersoll,  89  N.  Y.  508,  an  attorney  was  permitted  to  maintain 
an  independent  suit  against  adverse  parties,  to  recover  compen- 
sation due  him  for  services  performed  in  another  suit  in  which 
a  sum  of  money  was  found  due  from  them  to  his  client  pursuant 
to  an  award.  Before  this  money  was  paid,  however,  it  was 
sought  to  be  appropriated  by  legal  proceedings  instituted  against 
such  client  by  other  parties.  The  right  of  the  attorney  to  be 
paid  out  of  the  fund  that  he  had  created,  in  preference  to  others, 
was  recognized  on  the  ground  that  as  the  defendants  in  the  inde- 
pendent suit  had  not  paid  the  money  to  any  person,  they  were 
stakeholders  and  came  within  the  well-recognized  exception  to 
the  general  rule  hereinbefore  adverted  to:  16  Am.  &  Eng.  Enc. 
Law  (2  ed.),  372. 

We  have  not  overlooked  the  cases  of  Kansas  Pac.  Ry.  Co.  v. 
Thatcher,  17  Kan.  92,  nor  Farry  v.  Davidson,  44  Kan.  377  (24 
Pac.  419),  where  in  the  former  case  attorneys  were  permitted  to 
maintain  an  independent  action  against  an  adverse  party  to 
recover  fees  due  from  clients,  who,  without  consent  of  their 
attorneys,  had  settled  the  controversy  involved,  and  in  the  latter 
case,  under  similar  conditions,  the  attorneys  were  denied  the 
right  to  proceed  in  the  original  action  in  the  name  of  their  cli- 
ents to  recover  the  compensation  agreed  upon.  In  the  Kansas 
case  first  cited,  a  section  of  the  statute  of  that  State  is  quoted 
in  the  opinion  as  follows :  "An  attorney  has  a  lien  for  a  gen- 
eral balance  of  compensation  *  *  upon  money  due  to  his  client, 
and  in  the  hands  of  the  adverse  party,  in  an  action  or  proceed- 
ing in  which  the  attorney  was  employed,  from  the  time  of  giving 
notice  of  the  lien  to  that  party."  In  construing  this  provision, 
in  Kansas  Pac.  By.  Co.  v.  Thatcher,  17  Kan.  92,  Mr.  Justice 
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Brewer  says :  "Whenever  an  action  is  pending  in  which  money 
is  due,  the  attorney  may  establish  his  lien."  Our  statute  con- 
tains a  similar  provision,  to  wit :  "An  attorney  has  a  lien  for 
his  compensation,  whether  specially  agreed  upon  or  implied,  as 
provided  in  this  section.  *  *  (3)  Upon  money  in  the  hands  of 
the  adverse  party,  in  an  action,  suit,  or  proceeding  in  which  the 
attorney  was  employed,  from  the  time  of  giving  notice  of  the 
lien  to  that  party" :  B.  &.  C.  Comp.  §  1063.  If  it  be  assumed 
that  the  clause  last  quoted  warrants  such  a  construction  as  was 
given  to  the  Kansas  statute  in  the  cases  mentioned,  the  rule  there 
adopted  cannot  be  invoked  herein,  for  Wilson  the  adverse  party 
did  not  have  any  money  in  his  hands  belonging  to  Stearns  in 
the  suit  in  which  plaintiff  was  employed,  nor  so  far  as  disclosed 
by  the  complaint  was  any  notice  of  lien  ever  given  to  Wilson  as 
the  party  to  be  charged. 

9.  It  will  be  remembered  that  the  relief  sought  by  plaintiff 
in  the  case  at  bar,  in  addition  to  the  injunction,  was  the  can- 
cellation of  the  deed  executed  by  Stearns  to  Wilson.  Plaintiff's 
contract  with  Stearns,  whereby  it  is  alleged  in  the  complaint  he 
was  to  receive  a  moiety  of  the  land  specified,  if  he  secured  a 
favorable  decree  in  the  original  suit,  was  not  evidenced  by  any 
writing,  in  the  absence  of  which  he  secured  no  estate  or  interest 
in  the  premises :  B.  &  C.  Comp.  §  793.  Nor  did  he  take  posses- 
sion of  the  land,  so  as  to  be  able  specifically  to  enforce  the  terms 
of  his  agreement  as  against  his  client,  and  hence  he  could  not 
have  Wilson  declared  a  trustee  holding  the  legal  title  for  him. 
By  proceeding  in  the  original  suit  against  Wilson  in  the  name 
of  his  client,  plaintiff  might  possibly  have  been  able  to  recover 
compensation  for  his  services,  if  he  could  have  obtained  therein 
the  decree  specified,  but  because  of  the  insufficiency  of  his  con- 
tract with  Stearns,  he  could  not  secure  a  cancellation  of  the 
dee3  executed  by  his  client  to  Wilson.  The  plaintiff  was  there- 
fore not  entitled  to  any  part  of  the  relief  demanded  in  the  com- 
plaint herein,  and  no  error  was  committed  in  sustaining  the 
demurrer  thereto.  The  amended  compraint  states  facts  relied 
upon  with  greater  particularity  than  the  original  pleading,  but 
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as  the  averments  thereof  are  insufficient  to  entitle  plaintiff  to 
the  equitable  relief  invoked,  the  court  did  not  abuse  its  discretion 
in  refusing  to  permit  the  amended  complaint  to  be  filed. 

It  follows  from  these  considerations  that  the  decree  should 
be  affirmed,  and  it  is  so  ordered.  Affirmed. 


Argued  25  January,  decidea  27  March,  1906. 
BLUST  v.  PACIFIC  TELEPHONE  00. 

84  Pac.   847. 

Master  and  Servant — Duty  to  Furnish  Appliances. 

1.  Though  a  master  is  under  an  obligation  to  use  due  care  in  providing: 
suitable  and  safe  materials  and  appliances,  he  is  not  bound  to  provide  the 
most  improved  appliances,  and  his  duty  is  discharged  when  he  has  fur- 
nished appliances  that  are  reasonably  safe  and  suitable  when  properly  used. 

Duty  to  Make  Rules — Hanging  Telephone  Cables. 

2.  Under  some  conditions  it  becomes  the  duty  of  the  master  to  make 
and  enforce  suitable  rules  for  the  government  of  his  employees  in  doing 
certain  work,  but  not  when  the  work  is  simple  and  the  use  of  the  appli- 
ances obvious,  as,  in  putting  up  telephone  cables  by  wire  ropes  and  hooks. 

Assumption  of  Known  Risk. 

3.  An  experienced  lineman,  familiar  with  the  methods  and  appliances 
usually  used  In  stringing  wires  and  cables  on  poles,  and  particularly  with 
the  method  used  by  a  particular  employer,  who  returns  to  work  and  con- 
tinues with  that  employer  without  objection  to  the  method  in  use,  assumes 
the  risk  of  that  manner  of  doing  the  work. 

From  Multnomah :  Alfred  F.  Sears,  Jr.,  Judge. 

John  A.  Blust  appeals  from  a  judgment  of  nonsuit  in  an 
action  for  damages  brought  by  him  against  the  Pacific  States 
Telephone  &  Telegraph  Co.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Veazie  & 
Freeman,  with  an  oral  argument  by  Mr.  Frank  Forrest  Freeman. 

For  respondent  there  was  a  brief  over  the  name  of  Carey  & 
Mays,  with  an  oral  argument  by  Mr.  Charles  Henry  Carey. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  a  personal  injury 
received  by  the  plaintiff  while  in  the  employ  of  the  defendant 
On  October  13,  1903,  he  was  engaged  with  other  employees  in 
putting  up  a  telephone  cable  in  the  City  of  Portland,  and  while 
at  work  was  knocked  or  thrown  from  the  pole  upon  which  he 
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was  working  to  the  ground  by  the  cable  falling  and  striking  him. 
The  cable  was  about  1,000  feet  long,  and  consisted  of  100  pairs 
of  copper  wires  incased  in  a  sheathing  of  lead,  and  weighed  from 
two  to  three  pounds  to  the  linear  foot.  It  was  brought  to  the 
place  of  work  wound  on  a  reel,  and  the  manner  of  putting  it 
up  was  as  follows :  A  wire  rope,  called  a  "messenger,"  was  first 
strung  taut  25  feet  from  the  ground  on  poles  150  feet  apart,  to 
support  the  cable  after  it  was  in  place.  A  snatchblock  was 
attached  to  one  of  the  poles  near  the  messenger,  some  distance 
in  advance  of  where  it  was  proposed  to  commence  hanging  the 
cable.  A  rope  passed  from  a  windlass  on  the  ground  through 
the  snatchblock  along  the  poles,  and  was  attached  to  the  end 
of  the  cable,  by  means  of  which  it  was  unwound  from  the  reel 
and  drawn  along  under  the  messenger  by  the  persons  operating 
the  winch  or  windlass.  From  the  reel  to  the  pole  nearest  it 
was  a  lead  wire,  to  support  the  cable  until  it  reached  the  mes 
senger.  As  the  cable  was  unwound  from  the  reel,  one  of  the 
crew  attached  to  it,  by  means  of  pieces  of  rope  or  marline,  wire 
books  at  intervals  of  10  or  15  feet,  which  hooks  were  placed 
over  the  lead  wire  to  support  the  cable  temporarily  as  it  was 
being  drawn  up  to  and  along  the  messenger;  but  after' it  was  in 
place  it  was  firmly  hung  from  the  messenger  by  clips  about  two 
feet  apart.  The  wire  and  marline  from  which  the  temporary 
hooks  and  supports  were  made  were  furnished  by  the  defendant, 
and  cut  into  suitable  lengths  and  made  into  proper  shape  by 
the  employees  engaged  in  the  work.  Two  men  were  stationed 
on  the  pole  nearest  the  reel  to  lift  the  hooks  from  the  lead  wire 
to  the  messenger,  and  an  employee  was  stationed  on  each  of  the 
poles  between  the  reel  and  the  snatchblock  to  lift  the  hooks  over 
the  steps  on  the  poles  as  the  cable  was  being  unwound.  In  put- 
ting up  this  particular  cable  the  plaintiff  worked  for  a  time  at 
the  first  pole  to  assist  in  passing  the  hooks  from-  the  lead  wire 
to  the  messenger,  and  therefore  knew  the  interval  between  the 
hooks  and  the  manner  in  which  they  were  attached  to  the  cable. 
He  was  subsequently  transferred  to  the  pole  nearest  the  snatch- 
block. When  the  end  of  the  cable  reached  the  snatchblock,  he 
came  down  from  the  pole  by  the  direction  of  the  foreman,  as  he 
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supposed,  to  go  up  the  other  pole  and  detach  the  snatchblock, 
so  it  could  be  moved  farther  along.  About  the  time  he  reached 
the  ground,  however,  he  saw  Sloper,  another  employee  and  a 
member  of  the  crew,  go  up  the  pole  and  remove  the  snatchblock, 
and  he  thereupon  climbed  up  his  own  pole  under  the  cable  and 
was  in  the  act  of  fastening  his  safety  belt  around  the  pole,  when 
the  supports  of  the  cable  gave  way,  causing  it  to  fall  on  him, 
throwing  him  to  the  ground,  and  injuring  him  severely.  When 
Sloper  removed  the  rope  from  the  snatchblock  he  did  not  fasten 
it  to  the  step  or  the  pole  to  keep  the  cable  from  slipping  back. 

The  plaintiff  was  an  experienced  lineman  and  had  been  en- 
gaged in  that  business  for  three  or  four  years.  He  had  worked 
for  the  defendant  a  considerable  portion  of  the  time,  and  had 
assisted  in  putting  up  cables  in  the  same  manner,  with  the  same 
appliances,  and  under  the  same  system  as  at  the  time  of  the 
accident.  He  commenced  work  for  the  defendant  the  last  time 
about  a  week  before  the  accident,  and  knew  the  method  and 
appliances  used  by  it  in  stringing  its  cables,  and  was  familiar 
with  the  manner  in  which  the  work  was  done,  and  with  such 
knowledge  entered  its  employment.  There  was  evidence  tend- 
ing to  show  that  other,  and  perhaps  safer,  methods  and  appli- 
ances were  sometimes  used  by  telephone  companies  in  stringing 
their  cables,  such  as  a  sheave  having  an  iron  frame  to  which  the 
cable  was  attached,  or  hooks  made  of  hard  wire  or  tempered 
steel  fastened  to  the  cable  by  a  clamp  or  wooden  sheave  to  run 
on  the  messenger  and  attached  to  an  iron  frame  having  a  hook 
at  the  bottom  in  which  the  cable  was  placed  and  tied  with  mar- 
line; but  there  was  no  evidence  that  the  hooks  and  marline  as 
furnished  by  defendant  were  not  such  as  the  usage  of  the  busi- 
ness sanctioned  as  reasonably  safe  when  properly  used.  Expert 
testimony  was  offered  and  admitted  to  the  effect  that  the  hooks 
and  marline,  as  placed  on  the  cable  at  the  time  of  the  accident, 
were  not  sufficient  to  support  it,  but  should  have  been  more 
securely  fastened  and  placed  nearer  together.  At  the  close  of 
the  plaintiff's  testimony,  the  court  held  that  the  evidence  was 
insufficient  to  entitle  him  to  recover,  and  granted  an  involun- 
tary nonsuit. 
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The  negligence  charged  is:  (1)  That  defendant  failed  and 
neglected  to  provide  suitable  pulleys  or  supports  for  the  cable 
while  it  was  being  put  up,  but  carelessly  and  negligently  fur- 
nished the  workmen  with  unsafe,  improper  and  unsuitable 
appliances  and  material;  (2)  that  defendant  failed  and  neg- 
lected to  make  and  promulgate  safe  and  proper  rules  and  reg- 
ulations touching  the  use  of  the  supports  or  to  instruct  the 
workmen  in  reference  thereto;  and  (3)  that  defendant  carelessly 
and  negligently  employed  incompetent  and  unskillful  fellow 
servants. 

1.  It  is  unquestionably  the  duty  of  a  master  to  use  due  care 
to  provide  suitable  and  safe  materials,  appliances  and  machin- 
ery reasonably  well  adapted  to  the  work  in  hand,  without  endan- 
gering the  lives  and  limbs  of  those  employed  to  use  the  same, 
but  he  is  not  bound  to  provide  the  latest  or  most  improved,  but 
only  such  as  are  reasonably  safe,  and  of  a  kind  generally  used 
for  the  purpose.  If  the  appliances  furnished  or  the  method 
adopted  by  the  master  is  reasonably  safe  and  suitable  for  the 
purpose  intended,  he  is  not  liable  for  a  failure  to  furnish  or 
adopt  others  believed  by  some  to  be  less  perilous:  Kincaid  v. 
Oregon  Short  Line  By.  Co.  22  Or.  35  (29  Pac.  3) ;  Nutt  v. 
Southern  Pac.  Co.  25  Or.  291  (35  Pac.  653) ;  Duntley  v.  Inman, 
42  Or.  334  (70  Pac.  529,  59  L.  B.  A.  785) ;  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181;  1  Labatt,  Mast.  &  Serv.  35-39.  And, 
where  a  master  discharges  his  duty  by  furnishing  suitable  appli- 
ances and  material  for  the  workmen,  he  is  not  responsible  for 
the  negligent  use  thereof  by  them:  Conner  v.  Draper  Co.  182 
Mass.  184  (65  N.  E.  39) ;  Hackett  v.  Masterson,  84  N.  Y.  Supp. 
751.  Now,  in  this  case,  the  hooks  and  marline  furnished  by 
defendant  for  the  support  of  the  cable  while  it  was  being  put 
up  were  suitable  and  safe  and  entirely  sufficient  for  the  purpose, 
if  they  had  been  properly  used.  The  cable  fell,  not  because  of 
an  inherent  defect  in  the  appliances,  but  because  the  workmen 
neglected  to  put  the  supports  sufficiently  near  together  as  the 
cable  was  being  unwound  from  the  reel,  and  for  this  negligence 
the  defendant  is  not  responsible. 

2.  But  it  is  argued  that  it  was  the  duty  of  the  defendant  to 
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promulgate  and  enforce  rules  and  regulations  .governing  the 
matter  of  attaching  the  hooks  or  supports  to  the  cable,  and  pro- 
viding the  distances  they  should  be  apart.  When  the  business 
in  which  the  master  is  engaged  is  complicated  or  dangerous,  or 
where  the  employees  work  in  different  departments  or  at  differ- 
ent sorts  of  work,  and  the  safety  of  one  depends  upon  the  per- 
formance of  the  duties  of  another  at  stated  times  or  in  a 
particular  manner,  it  is  the  duty  of  the  master  to  provide  and 
enforce  suitable  rules  and  regulations  governing  their  conduct 
and  that  of  the  business:  1  Labatt,  Mast.  &  Serv.  210;  2  Cur- 
rent Law,  818 ;  Voss  v.  Delaware,  L.  &  W.  R.  Co.  62  NT.  J.  Law, 
59  (41  Atl.  224).  But  when  the  duties  to  be  performed  by  the 
servants  are  simple  and  the  appliances  easily  understood,  rules 
are  not  required :  Olsen  v.  Northern  Pac.  Lum.  Co.  100  Fed.  384 
(40  C.  C.  A.  427) ;  Wagner  v.  Portland,  40  Or.  389  (60  Pac. 
985,  67  Pac.  300) ;  Johnson  v.  Portland  Stone  Co.  40  Or.  436 
(67  Pac.  1013,  68  Pac.  425) ;  Boyer  v.  Eastern  Ry.  Co.  of  Minn. 
87  Minn.  367  (92  N.  W.  326) ;  Wagner  v.  N.  Y.,  etc.  R.  Co.  76 
App.  Div.  552  (78  N.  Y.  Supp.  696).  Now,  there  was  nothing 
in  the  nature  of  the  work  in  which  plaintiff  and  his  fellow  serv- 
ants were  engaged  at  the  time  of  the  accident  which  required 
a  rule  providing  how  frequently  the  supports  should  be  attached 
to  the  cable,  or  the  manner  in  which  the  work  should  be  per- 
formed. That  was  a  mere  detail  left  entirely  to  the  judgment 
and  discretion  of  the  workmen.  They  were  at  liberty  to  attach 
the  supports  to  the  cable  in  such  manner,  and  as  close  together 
as  they  thought  proper,  and  if  they  were  careless  or  negligent 
in  that  regard,  the  defendant  is  not  responsible,  and  it  was  not 
a  matter  for  it  to  regulate  by  rules.  For  these  reasons  we  do 
not  think  the  plaintiff  can  recover. 

3.  But  there  is  another  and  equally  as  fatal  defect  in  his  case. 
The  evidence  shows  that  he  was  an  experienced  lineman.  He 
had  worked  at  that  business  for  several  years,  and  was  accus- 
tomed to  putting  up  cables  of  the  kind  which  he  was  at  work  on 
when  injured.  He  was  familiar,  not  only  with  that  character 
of  work  in  general,  but  with  defendant's  manner  of  doing  it  in 
particular.     He  had  previously  worked  for  the  defendant,  and 
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with  knowledge  of  the  appliances  used  by  it  in  stringing  cables, 
and  with  the  manner  in  which  the  work  was  conducted,  he  volun- 
tarily re-entered  its  employment.  If,  therefore,  it  be  conceded 
that  there  is  some  evidence  tending  to  show  that  the  defendant 
failed  to  exercise  ordinary  care  to  furnish  reasonably  safe  appli- 
ances for  the  support  of  the  cable  or  to  promulgate  suitable 
rules  for  the  conduct  of  the  work,  the  case  is  ruled  by  the  estab- 
lished principle  that  a  servant  entering  or  continuing  in  the 
employment  of  a  master,  with  knowledge  of  the  defective  appli- 
ances used  by  him  or  the  imperfect  method  of  his  work,  without 
objection  or  complaint,  assumes  the  added  risk  caused  thereby, 
and  cannot  recover  for  an  injury  resulting  from  the  use  of  such 
defective  or  insufficient  method :  Stone  v.  Oregon  City  Mfg.  Co. 
4  Or.  52;  Scott  v.  Oregon  Ry.  &  Nav.  Co.  14  Or.  211  (13  Pac. 
98) ;  Brown  v.  Oregon  Lum.  Co.  24  Or.  315  (33  Pac.  557) ; 
Tucker  v.  Northern  Term.  Co.  41  Or.  82  (68  Pac.  426) ;  Greene 
v.  Western  Union  Tel.  Co.  (C.  C.)  72  Fed.  250.  "The  general 
rule  of  law  is,"  says  Mr.  Chief  Justice  Lord,  in  Brown  v.  Oregon 
Lum.  Co.  24  Or.  315  (33  Pac.  557),  "that  a  servant  assumes 
all  the  risks  ordinarily  incident  to  his  employment,  and  also  all 
additional  or  unusual  risks  which  he  may  knowingly  and  volun- 
tarily undertake.  It  is  one  of  the  implied  conditions  of  every 
contract  for  employment  that  the  servant  is  competent  to  dis- 
charge the  duties  for  which  he  is  employed :  Wood,  Mast.  &  Serv. 
166.  In  accepting  service,  he  not  only  assumes  the  risks  rea- 
sonably to  be  anticipated  as  incident  to  it;  but  he  also  assumes 
that  he  has  the  capacity  to  understand  the  nature  and  extent  of 
such  service,  and  has  the  requisite  ability  to  perform  it." 

A  servant  who  voluntarily  enters  the  employment  of  another, 
with  knowledge  of  the  defective  appliances  or  methods  used  by 
that  other,  cannot  be  heard  to  say  that  he  did  not  appreciate  or 
realize  the  danger,  where  the  defect  was  obvious  and  the  danger 
would  have  been  known  and  appreciated  by  an  ordinarily  pru- 
dent person  of  his  intelligence  and  experience:  St.  Louis  Cord- 
age Co.  v.  Miller,  126  Fed.  495  (61  C,  C.  A.  477,  63  L.  E.  A. 
551).  There  was  nothing  intricate  or  complicated  about  the 
work  in  which  plaintiff  was  engaged.    The  appliances  furnished 
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and  used  to  support  the  cable,  and  the  manner  of  doing  the  work 
were  open  and  visible,  and  the  danger  incident  thereto  obvious 
to  a  person  of  plaintiff's  intelligence  and  experience.  It  was 
plain  and  certain  to  an  observing  person  that,  if  the  cable  was 
not  properly  supported  by  hooks  attached  sufficiently  near 
together,  it  would  fall  and  might  injure  the  workmen,  and  with- 
out a  disregard  of  the  established  rules  of  law  there  seems  no 
escape  from  the  conclusion  that  plaintiff,  by  voluntarily  enter- 
ing and  continuing  in  the  employment  of  the  defendant,  with 
knowledge  of  the  appliances  used  and  the  system  adopted  by  it 
without  complaint,  assumed  the  risk  of  the  injury  he  sustained. 
As  we  understand  the  record,  no  particular  claim  is  made  that 
the  injury  to  the  plaintiff  was  due  to  the  act  of  an  incompetent 
fellow  servant.  It  is  true  that  Sloper,  who  removed  the  rope 
from  the  snatchblock,  was  a  "groundman."  He  had  not  yet 
"graduated"  into  a  lineman,  but  the  evidence  does  not  show 
that  his  failure  to  fasten  the  rope  to  the  step  or  the  pole  was 
the  proximate  cause  of  the  injury.  Moreover,  the  plaintiff  was 
a  witness  to  Sloper's  act,  and  thereafter  voluntarily  reascended 
the  pole  at  which  he  had  been  working,  and  60  assumed  the  dan- 
ger, if  any,  from  Sloper's  failure  to  fasten  the  rope. 

Prom  these   views   it   follows   that   the   judgment  must  be 
affirmed.  Affirmed. 


Argued  23  January,  decided  3  April,  rehearing  denied  29  May,  1906. 

LIVESLEY  r.  JOHNSTON. 

84  Pac.  1044. 
Appeal — Subsequent  Waiver  or  Termination — Evidence  Dehors. 

1.  Where  the  controversy  has  been  settled  after  the  entry  of  the  judg- 
ment or  decree  appealed  from,  or  the  right  of  appeal  has  been  in  some 
manner  waived,  evidence  outside  the  record  is  admissible  to  establish  the 
facts  as  a  basis  for  a  motion  to  dismiss. 

Appeal — Dismissal  Because  of  Newly  Discovered  Evidence. 

2.  A  motion  to  dismiss  an  appeal  because  of  newly  discovered  evidence 
material  to  the  cause  of  the  appellant  should  be  overruled,  the  proper  pro- 
ceeding being  by  a  suit  to  annul  the  order  appealed  from ;  and  a  claim  of 
settlement  during  the  trial  in  the  lower  court  between  the  respondent  and 
one  jointly  liable  with  the  appellants,  without  the  knowledge  of  appellants, 
and  which  was  concealed  from  them,  is  in  the  nature  of  newly  discovered 
evidence  not  justifying  a  dismissal  of  the  appeal. 
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Specific  Performance — Laches — Hop  Advances. 

3.  Where  a  contract  for  the  purchase  of  hops  to  be  grown  required 
the  purchaser  to  make  certain  advances  "about  April  1,"  and  on  March  28 
he  sent  the  money  to  the  seller,  but  stopped  payment  of  the  checks  on  the 
3 1st,  claiming:  the  payment  to  have  been  premature,  yet  expressing*  an 
intention  to  perform  the  contract,  and  on  April  4  and  on  several  occasions 
within  the  next  six  months  offered  to  comply  with  his  part  of  the  contract, 
there  was  no  laches  or  inequitable  conduct  barring  a  suit  for  specific  per- 
formance. 

Evidence  of  Solvency. 

4.  The  evidence  is  satisfactory  that  the  vendor  in  the  contract  in  ques- 
tion was  not  so  financially  conditioned  as  that  an  action  against  him  for 
damages  would  have  been  as  effective  as  a  suit  for  the  specific  perform- 
ance of  such  contract. 

Specific  Performance — Alternative  Relief  of  Damages. 

6.  Where  the  defendants  in  a  suit  for  the  specific  performance  of  a 
contract  of  sale  dispose  of  the  property  during  the  pendency  of  the  suit, 
equity  may  retain  jurisdiction  and  award  the  plaintiff  damages  in  lieu  of 
the  article  contracted  to  be  delivered. 

Measure  of  Damages  Awarded  in  Lieu  of  Specific  Performance  of 
Contract  to  Sell. 

6.  Where  damages  are  awarded  in  place  of  a  decree  for  specific  per- 
formance of  a  contract  to  sell,  the  proper  amount  is  what  plaintiff  would 
have  been  entitled  to  in  a  law  action  for  damages  for  breaching  the  con- 
tract 

Sales — Measure  of  Damages  for  Breach. 

7.  In  action  of  damages  by  a  purchaser  against  a  seller  for  refusing 
to  deliver  the  property  contracted  for,  the  measure  of  damages  is  the  value 
of  the  property  at  the  time  of  the  refusal,  less  the  agreed  price  to  be  paid, 
with  interest,  which  Is  here  an  element  of  damage. 

From  Marion:  George  H.  Burnett,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

On  September  5,  1902,  the  plaintiffs,  T.  A.  Livesley  &  Co., 
entered  into  a  contract  with  the  defendant,  John  Johnston,  Jr., 
by  the  terms  of  which  the  latter  agreed  to  sell  and  deliver  to 
the  plaintiffs  and  they  agreed  to  purchase  20,000  pounds  of 
hops  at  9£  cents  a  pound,  for  each  of  the  years  from  1903  to 
1907,  inclusive,  such  hops  to  be  grown  on  a  yard  leased  by  John- 
ston from  Frank  Chappelle  and  others.  The  plaintiffs  agreed 
to  advance  to  Johnston  on  or  before  April  1st  of  each  year  $336, 
with  which  to  pay  the  rent  of  the  yard,  and  $250  "on  or  about 
April,  May  and  June,"  for  cultivating  purposes,  and  at  or 
during  picking  time  4J  cents  a  pound  for  picking  purposes,  the 
balance  of  the  purchase  price  to  be  paid  when  the  hops  were 
delivered  to  and  accepted  by  the  plaintiffs.     The  contract  was 
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bo  drawn  that  the  advances  made  and  to  be  made  by  the  plain- 
tiffs were  to  become  a  lien  upon  the  hops.  Johnston  refused  to 
deliver  the  hops  for  the  year  1903,  and  on  the  24th  of  Septem- 
ber this  suit  was  commenced  against  Johnston,  Wolf  &  Son,  and 
the  Southern  Pacific  Co.  to  compel  a  specific  performance  of  the 
contract  and  to  restrain  and  enjoin  the  sale  or  disposition  of 
the  hops  or  their  removal  from  the  jurisdiction  of  the  court.  In 
their  complaint  plaintiffs  allege  that  they  were  and  are  ready 
and  willing  to  perform  all  the  terms  and  conditions  of  the  con- 
tract on  their  part  and  tendered  and  offered  to  make  the  advances 
as  stipulated,  but  that  Johnston  refused  to  accept  the  same  and 
early  in  the  year  1903  notified  them  that  he  would  no  longer  be 
bound  by  the  contract,  and  would  not  deliver  the  hops  as 
agreed  upon;  that  Johnston  is  insolvent  and  wholly  unable  to 
answer  in  damages  for  a  breach  of  the  contract.  Wolf  &  Son 
were  made  defendants  on  the  ground  that  they  claimed  a  lien  on 
the  hops,  and  the  Southern  Pacific  Co.  because  the  hops  had, 
prior  to  the  commencement  of  the  suit,  been  delivered  to  it  for 
storage  and  transportation,  and  were  then  in  its  possession.  A 
preliminary  injunction  was  issued  as  prayed  for,  restraining 
the  defendants,  and  each  of  them,  from  selling,  disposing  of, 
encumbering  or  removing  the  hops  from  the  jurisdiction  of  the 
court,  but  a  demurrer  to  the  complaint  was  sustained,  and  a 
decree  entered  dismissing  the  suit,  and  dissolving  the  injunction. 
From  this  decree  an  appeal  was  taken,  and  the  cause  reversed 
and  remanded  for  such  further  proceedings  as  might  be  deemed 
proper:  Livesley  v.  Johnston,  45  Or.  30  (76  Pac.  13,  946,  65 
L.  B.  A.  783,  106  Am.  St.  Hep.  647).  After  the  mandate  had 
been  returned  to  the  court  below,  the  plaintiffs  filed  a  supple- 
mental complaint,  setting  up  the  commencement  of  the  original 
suit,  the  preliminary  injunction,  the  motion  to  dissolve  such 
injunction,  the  demurrer  to  the  complaint,  and  the  rulings 
thereon,  the  appeal  therefrom,  and  the  decision  on  such  appeal, 
and  averring  that  after  the  appeal  had  been  taken  and  per- 
fected, and  a  supersedeas  bond  given,  the  defendant  John- 
ston, for  the  purpose  of  cheating  and  defrauding  the  plaintiffs, 
sold  the  hops  to  his  codefendants,  Wolf  &  Son,  who  caused 
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them  to  be  removed  from  the  State  by  the  defendant  the  South- 
ern Pacific  Co. ;  that  the  hops  were  bought  by  Wolf  &  Son  and 
removed  by  the  Southern  Pacific  Co.  for  the  purpose  of  defeat- 
ing any  decree  plaintiffs  might  recover  in  the  suit ;  and  that  the 
hops  so  disposed  of  and  removed  from  the  State  were  of  the  value 
of  $5,000,  by  reason  whereof  plaintiffs  have  been  damaged  and 
defrauded  out  of  $3,100  over  and  above  the  amount  they  agreed 
to  pay  therefor. 

The  defendant  Johnston  in  his  answer  admits  the  execution 
of  the  contract  as  alleged,  but  denies  that  plaintiffs  have  been 
ready  and  willing  to  perform  the  contract  on  their  part,  or  that 
they  tendered  or  offered  to  make  the  advances  as  stipulated,  or 
to  perform  any  of  the  conditions  of  the  contract;  or  that  he  is 
insolvent  or  unable  to  answer  in  damages  for  breach  of  the  con- 
tract; admits  that  he  raised  20,000  pounds  of  hops  during  the 
year  1903,  which  he  delivered  to  the  Southern  Pacific  Co.  for 
his  codefendants  Wolf  &  Son;  but  denies  that  the  same  was  in 
contravention  of  any  contractual  rights  of  the  plaintiffs.  For 
a  further  and  separate  defense  he  pleads  a  breach  by  the  plain- 
tiffs of  the  stipulation  that  they  would  advance  on  or  before 
April  1st  of  each  year  money  with  which  to  pay  rent,  and  "on  or 
about  April,  May  and  June,"  money  for  cultivating  purposes, 
by  alleging  that  on  or  about  the  2d  of  April  they  notified  him 
that  they  would  refuse  to  pay  the  rent  or  make  the  required 
advances  or  deal  further  with  him  under  the  contract;  that 
defendant  was  without  money  with  which  to  pay  the  rent  and 
was  in  great  peril  of  losing  his  lease  and  suffering  great  and 
irreparable  damage,  and  therefore  immediately  after  the  default 
of  the  plaintiffs  notified  them  that  he  had  rescinded  the  con- 
tract and  would  no  longer  be  bound  thereby;  that  in  order  to 
preserve  his  rights  he  was  compelled  to,  and  did,  borrow  of  the 
defendants  Wolf  &  Son  money  with  which  to  pay  the  rent,  and 
entered  into  a  contract  with  them  for  such  money  as  might  be 
necessary  properly  to  cultivate,  harvest  and  market  the  crop, 
since  which  time  he  has  had  no  contractual  relations  whatever 
with  the  plaintiffs;  that  up  to  the  time  of  the  default  by  the 
plaintiffs,  he  was  ready  and  anxious  to  comply  with  the  contract 
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on  his  part,  but  was  prevented  tfrom  so  doing  by  reason  of  the 
refusal  of  the  plaintiffs  to  make  the  advances  to  him  as  stipu- 
lated. He  also  alleges  that  he  is  solvent  and  has  property  to  the 
value  of  $8,200,  and  is  therefore  able  to  satisfy  on  execution 
any  judgment  plaintiffs  may  secure  against  him  for  breach  of 
the  contract. 

The  defendants  Wolf  &  Son  admit  the  execution  of  the  con- 
tract between  the  plaintiffs  and  Johnston,  but  deny  all  other 
allegations  of  the  complaint  on  information  and  belief,  and 
affirmatively  allege  that  on  or  about  April  3,  1903,  they  loaned 
Johnston  $336  with  which  to  pay  the  rent  on  his  hopyard,  and 
thereafter,  on  May  10th,  entered  into  an  agreement  with  him 
to  advance  money  for  the  purposes  of  cultivating,  picking,  har- 
vesting and  marketing  the  hops;  that  at  the  time  of  making 
such  advances  and  contract  they  believed,  in  good  faith,  that  the 
agreement  between  him  and  the  plaintiffs  had  been  lawfully 
rescinded  and  the  contractual  relations  terminated ;  that  in  pur- 
suance of  their  agreement  and  contract  with  Johnston  they  have 
advanced  to  him  from  time  to  time  money  for  the  purposes  of 
cultivating,  harvesting  and  marketing  the  hops  amounting  in 
the  aggregate  to  the  sum  of  $1,818.49;  that  after  the  prelim- 
inary injunction  had  been  dissolved  they  purchased  the  hops  of 
Johnston  in  good  faith,  believing  they  had  a  right  to  do  so,  and 
paid  him  therefor.  Johnston  and  Wolf  &  Son  joined  in  an 
answer  to  the  supplemental  complaint  in  which  they  admit  all 
the  material  matters  alleged  therein  except  that  the  acts  charged 
were  done  with  a  fraudulent  purpose  or  design. 

The  Southern  Pacific  Co.  answered  the  original  complaint 
denying  a  part  of  the  allegations  thereof  and  alleging  that  it 
received  the  hops  from  Johnston  for  Wolf  &  Son  as  a  warehouse- 
man and  common  carrier  fof  the  purposes  of  storage  and  trans- 
portation only,  and  that  it  had  no  other  interest  therein;  that 
at  the  time  the  preliminary  injunction  was  dissolved,  the  court 
ruled  and  so  stated  in  the  presence  of  counsel  that  it  could 
remove  or  dispose  of  the  hops  as  it  might  see  fit,  and  relying  on 
the  order  dissolving  the  preliminary  injunction  and  such  opinion 
and  ruling,  it  did  thereafter  on  or  about  the day  of  Decern- 
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ber,  1903,  deliver  the  hops  to  Wolf  &  Son  upon  their  demand 
and  that  of  the  defendant  Johnston,  and  thereby  parted  with 
the  possession  and  control  thereof. 

The  plaintiffs  filed  replies  to  the  several  answers  of  the 
defendants  in  which  they  deny  the  material  allegations  of  such 
answers  and  affirmatively  allege  that  on  March  28,  1903,  they 
mailed  to  the  defendant  Johnston  their  check  on  Ladd  &  Bush, 
bankers  of  Salem,  for  the  sum  of  $336,  payable  to  the  owners 
or  lessors  of  the  hopyard,  and  at  the  same  time  a  check  for  $250, 
payable  to  Johnston  personally  on  account  of  advances  to  be 
made  by  them  on  their  contract ;  that  on  the  31st  of  March,  they 
observed  that  the  payment  of  the  $250  to  Johnston  was  prema- 
ture and  so  notified  him,  and  stopped  payment  of  the  check 
therefor,  but  not  the  check  in  favor  of  the  owners  of  the  land 
for  rent;  that  no  objection  was  made. by  Johnston  at  any  time 
that  the  payment  of  the  advances  was  made  by  checks  and  not 
in  money;  that  at  the  time  the  checks  were  drawn  and  at  all 
times  plaintiffs  had  and  still  have  sufficient  funds  in  Ladd  & 
Bush's  bank  to  pay  such  checks;  that  immediately  upon  the 
rendition  of  the  decree  dissolving  the  preliminary  injunction, 
the  plaintiffs  appealed  and  served  and  filed  an  undertaking  for 
stay  of  execution ;  that  the  sale  of  tfce  hops  by  Johnston  to  Wolf 
&  Son  was  made  after  such  appeal  had  been  taken  and  perfected, 
with  full  knowledge  of  the  plaintiffs'  contention.  Upon  the 
issues  thus  joined  the  cause  was  tried  and  decree  rendered  in 
favor  of  plaintiffs  and  against  the  defendants  jointly  for  the 
sum  of  $2,500,  the  value  of  the  hops  at  the  time  stipulated  for 
their  delivery  by  Johnston  to  the  plaintiffs  over  and  above  the 
price  which  plaintiffs  were  to  pay  therefor,  with  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from  October  31,  1903. 
From  this  decree  the  present  appeal  was  taken  by  all  the  defend- 
ants. Subsequently,  by  stipulation,  the  appeal  was  dismissed 
as  to  Johnston,  leaving  it  in  force  as  to  Wolf  &  Son  and  the 
railroad  company.  Affirmed. 

For  appellants  there  were  oral  arguments  by  Mr.  George 
Greenwood  Bingham  and  Mr.  Anderson  M.  Cannon,  with  a  brief 
over  the  names  of  Carson  &  Cannon,  W.  D.  Fenton  and  G.  G. 
Bingham,  to  this  effect. 
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I.  Whosoever  approaches  a  court  of  equity  must  do  so  with 
clean  hands ;  therefore  such  a  court  will  not  extend  the  extraor- 
dinary relief  of  specific  performance  to  one  who  has  himself 
trifled  or  shown  a  backwardness  or  whose  actions  have  helped  to 
produce  the  situation  of  which  he  complains.  Such  a  suitor  will 
be  turned  away  to  be  satisfied  with  such  remedy  as  he  may  have 
at  law:  Kinney  v.  Redden,  2  Del.  Ch.  46;  Benedict  v.  Lynch, 
1  Johns.  Ch.  370  (4  Am.  Dec.  484) ;  Stauntenburg  v.  Tompkins, 
9  N.  J.  Eq.  332 ;  Conrad  v.  Lindley,  2  Cal.  173 ;  Clark  v.  Maurer, 
77  Iowa,  717;  Kirby  v.  Harrison,  5  Ohio  St.  326;  Wormser  v. 
Garvey,  4  Hun,  478 ;  Guest  v.  Homfray,  5  Ves.  Jr.  818. 

II.  Interest  does  not  begin  to  run  on  unliquidated  damages 
until  merged  in  judgment :  B.  &  C.  Comp.  §  4595 ;  Glidden  v. 
Street,  68  Ala.  600;  Buckmaster  v.  Grundy,  8  111.  626;  Randall 
v.  Greenwood,  3  Mont.  506;  Eagan  v.  Missouri  Pac.  Ry.  Co. 
6  Mo.  App.  594;  Brady  v.  Wilcoxan,  44  Cal.  239;  Viatti  v.  Nes- 
bitt,  22  Nev.  390;  Hartman's  Estate,  35  N.  Y.  Supp.  495;  Ship- 
ment v.  State,  44  Wis.  458. 

III.  An  unliquidated  demand  is  one  which  the  parties  are 
themselves  unable  to  render  certain:  Roberts  v.  Prior,  20  Oa. 
61;  Harvey  v.  Hamilton,  155  111.  377  (40  N.  E.  592). 

For  respondents  there  were  oral  arguments  by  Mr.  Woodson 
T.  Slater  and  Mr.  Wirt  Minor,  with  a  brief  over  the  names  of 
Teal  &  Minor,  W.  T.  Slater  and  W.  M.  Kaiser,  to  this  effect. 

1.  Where  a  contract  fixes  a  day  certain  on  which  a  thing  is 
to  be  done,  the  promissor  has  until  the  last  minute  of  the  last 
day  to  perform  his  obligation,  which  had  clearly  not  elapsed  in 
the  present  instance:  Curtis  v.  Blair,  26  Miss.  309  (59  Am.  Dec. 
257);  Colts  v.  King,  5  Maine,  482,  486;  Purinton  v.  Sidgley, 
54  Maine,  276,  283  (89  Am.  Dec.  748) ;  9  Cyc.  608. 

2.  One  who  purchases  from  a  party  to  a  suit  the  subject  mat- 
ter of  the  litigation,  after  the  court  has  acquired  jurisdiction,  i6 
bound  by  the  result,  whether  he  paid  value  or  not,  and  without 
reference  to  notice  either  express  or  implied :  Houston  v.  Tim- 
merman,  17  Or.  499  (4  L.  E.  A.  716,  11  Am.  St.  Rep.  848,  21 
Pac.  1037);  Earle  v.  Couch,  60  Ky.  (3  Met.)  450;  Tilton  v. 
Cofield,  93  IT.  S.  163. 
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3.  When  a  defendant,  during  the  pendency  of  a  suit  for  spe- 
cific performance  of  a  contract,  voluntarily  so  acts  that  he  cannot 
comply  with  the  contract,  a  court  of  equity  may  retain  the  suit 
and  award  compensation  in  money  instead  of  performance,  on 
the  ground  of  avoiding  a  multiplicity  of  suits ;  Waterman,  Spec. 
Perf.  §517;  Milkman  v.  Ordway,  106  Mass.  232;  Greenway  v. 
Adams,  12  Wis.  395;  Woodcock  v.  Bennett,  1  Cow.  711  (13  Am. 
Dec.  568)  ;  Parkhurst  v.  Van  Cortland,  1  Johns.  Ch.  273 ;  Phil- 
lips v.  Thompson,  1  Johns.  Ch.  131 ;  Morse  v.  Eldendorf,  11  Paige 
Ch.  277;  Wiswall  v.  McGowan,  Hoffman,  Ch.  125. 

4.  The  effect  in  equity  of  the  contract  between  respondents 
and  Johnston  with  respect  to  personal  property  not  in  existence 
at  the  time,  but  to  be  produced,  is  to  make  respondents  the 
equitable  owner  thereof  as  soon  as  the  property  came  into  exist- 
ence, and  Johnston  holds  the  legal  title  as  trustee  for  respond- 
ents, and  whoever  buys  with  notice  of  such  contract  holds  subject 
to  respondents'  rights:  Pomeroy,  Equity  (1  ed.),  §§  365-9,  373, 

.  689,  note  5;  Livesley  v.  Johnston,  45  Or.  30  (76  Pac.  946,  65 
L.  R.  A.  783,  106  Am.  St.  Rep.  647) ;  Briggs  v.  United  States, 
143  U.  S.  346;  WUloughby  v.  Lawrence,  116  111.  11  (56  Am. 
Rep.  758) ;  Kettle  River  Co.  v.  Eastern  By.  Co.  41  Minn.  461; 
Waterman,  Spec.  Perf.  512;  Hoagland  v.  Williams,  22  Iowa, 
378;  Smoot  v.  Rea,  19  Md.  398;  Snowman  v.  Harford,  57  Me. 
397. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  After  this  appeal  had  been  perfected  the  appellants  moved 
for  an  order  directing  the  plaintiffs  and  respondents  to  satisfy 
the  decree,  on  the  ground  that  after  the  case  was  argued  and 
submitted  to  the  trial  court,  and  while  it  was  under  advisement, 
the  plaintiffs  and  Johnston  voluntarily  settled  the  subject  mat- 
ter of  the  litigation  and  canceled  the  contract  upon  which  the 
suit  is  based,  which  fact  was  concealed  and  suppressed  by  the 
plaintiffs  and  their  attorneys,  and  was  not  known  to  the  defend- 
ants or  the  court  below  until  long  after  the  decree  had  been 
rendered.  This  is  an  appellate  court,  constituted  and  organized 
to  revise  and  correct  the  proceedings  of  the  trial  court,  when 
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regularly  brought  before  it  by  appeal,  and  has  no  original  juris- 
diction, except  such  as  may  be  incident  to  and  in  aid  of  its 
appellate  powers:  Che  Oong  v.  Stearns,  16  Or.  219  (17  Pac. 
871).  Its  inquiry  is  ordinarily  confined  to  an  examination  of 
the  record  of  the  court  below  as  embodied  in  the  transcript,  but 
where  the  appellant  has,  by  some  act  of  his,  subsequent  to  the 
rendition  of  the  judgment  or  decree  appealed  from,  waived  the 
right  of  appeal  or  otherwise  terminated  the  controversy,  such  fact 
may  be  shown  by  evidence  dehors  the  record,  and  the  appeal  will 
be  dismissed  because  there  is  no  longer  any  substantial  contro- 
versy between  the  parties :  Ehrman  v.  Astoria  Ry.  Co.  26  Or.  377 
(38  Pac.  306) ;  Moores  v.  Moores,  36  Or.  261  (59  Pac.  327). 

2.  But,  where  the  relief  sought  is  based  on  newly  discovered 
evidence,  the  remedy  is  not  by  motion  in  this  court,  but  by  an 
original  suit  to  vacate  or  annul  the  decree :  Nessley  v.  Ladd,  30 
Or.  564  (48  Pac.  420) ;  Hilts  v.  Ladd,  35  Or.  237  (58  Pac.  32) ; 
McLeod  v.  Lloyd,  45  Or.  67  (75  Pac.  702).  The  facts  upon 
which  the  motion  in  question  is  based  are  in  the. nature  of  newly 
discovered  evidence,  and  the  inquiry  presented  involves  the  con- 
sideration and  decision  of  controverted  questions  of  fact.  The 
plaintiffs  deny  that  any  settlement  of  the  subject  matter  of  the 
litigation  was  ever  made  by  them  with  Johnston.  This  question 
cannot  be  tried  out  on  ex  parte  affidavits*  in  this  court,  and  the 
defendants*  remedy,  if  any,  must  be  found  in  some  other  proper 
proceeding. 

The  contention  for  the  defendants  is  that  a  court  of  equity 
will  not  decree  a  specific  performance  of  the  contract  in  suit 
because  (1)  the  plaintiffs  have  acted  in  bad  faith  and  have  been 
guilty  of  such  laches  and  delay  as  will  preclude.them  from  relief 
in  equity;  (2)  the  defendant  Johnston  was  solvent  at  the  com- 
mencement of  this  suit  and  able  to  respond  in  damages  for  a 
breach  of  his  contract  and,  therefore,  plaintiff  had  a  full  and 
complete  remedy  at  law;  and  (3)  the  court  erred  in  allowing 
interest  on  the  value  of  the  hops  from  November,  1903,  the  time 
defendants  deprived  themselves  of  the  power  of  specifically  per- 
forming the  contract  by  selling  and  disposing  of  the  hops,  and 
removing  them  from  the  jurisdiction  of  the  court. 
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3.  On  the  first  point  the  argument  is  that  although  Johnston 
may  be  bound  by  his  contract  and  liable  in  an  action  at  law  for 
damages  for  a  breach  thereof,  the  plaintiffs'  conduct  has  been 
such  that  they  are  in  no  position  to  ask  the  aid  of  a  court  of 
equity  to  enforce  specific  performance  of  the  contract  against 
him  or  the  other  defendants  who  purchased  the  property  pen- 
dente lite.  If  the  plaintiffs  have  in  good  faith  complied  or 
offered  to  comply  with  their  part  of  the  contract,  and  Johnston 
was  in  fact  insolvent  at  the  time  the  suit  was  commenced,  their 
right  to  a  specific  performance  as  against  the  defendants  is  set- 
tled by  the  former  decision  which  has  become  the  law  of  the  case : 
Livesley  v.  Johnston,  45  Or.  30  (76  Pac.  13,  946,  65  L.  R.  A. 
783,  106  Am.  St.  Rep.  647).  We  are  only  to  inquire,  therefore, 
whether  the  evidence  shows  that  plaintiffs  have  in  good  faith 
performed  or  offered  to  perform  the  contract  on  their  part,  and 
whether  Johnston  was  in  fact  insolvent  at  the  time  the  suit  was 
commenced.  By  the  terms  of  the  contract  the  plaintiffs  were 
required  to  advance  to  Johnston  on  or  about  April  1,  1903,  the 
sum  of  $336,  with  which  to  pay  the  rent  on  the  hopyard  occu- 
pied by  him,  $250  "on  or  about  April,  May  and  June,"  for 
expenses  of  cultivating  the  hops,  and,  "at  and  during  picking 
time  of  September,"  the  sum  of  4£  cents  a  pound  for  the 
expenses  of  picking.  In  compliance  with  their  contract  the 
plaintiffs  did,  on  March  28,  1903,  send  to  Johnston  by  mail  their 
check  for  $336,  payable  to  the  owners  of  the  hopyard,  and 
another  check  for  $250,  payable  to  Johnston  personally.  These 
checks  were  sent  in  a  letter  to  Johnston  at  Gervais,  his  post  office 
address,  as  stated  in  the  contract,  but  did  not  reach  him  until 
about  the  1st  of  April. 

On  the  30th  and  31st  of  March,  and  before  the  receipt  of  the 
letter  containing  the  checks,  Johnston  started  from  his  home 
near  Gervais  to  Salem,  the  place  of  business  of  the  plaintiffs,  to 
obtain  from  theto  the  advances  as  stipulated.  While  on  his  way 
and  in  the  town  of  Gervais,  he  met  Roberts,  with  whom  he  had 
some  conversation,  but  not  about  the  contract  in  suit.  While 
traveling  from  Gervais  to  Salem  on  the  train  Johnston  and 
Roberts  had  some  controversy,  which,  soon  after  reaching  the 
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station,  resulted  in  a  personal  encounter  between  them.  They 
differ  as  to  the  cause  and  nature  of  the  difficulty.  Everts  says 
that  while  on  the  train  Johnston  approached  him  and  said  he 
was  not  going  to  live  up  to  the  hop  contract  and  if  the  plaintiffs 
made  any  advances  thereunder  he  would  not  use  the  money  for 
the  purposes  stipulated  and  that  the  plaintiffs  would  have  no 
recourse  as  he  was  insolvent.  Johnston  testifies  that  as  the  train 
approached  Salem  he  was  going  through  the  cars,  "having  some 
fun  with  the  boys,"  and  Roberts  asked  him  why  he  did  not  quit 
drinking,  and  he  said  he  "would  not  quit  for  anybody,  for  he 
was  having  too  much  fun" ;  that  after  the  train  arrived  at  Salem 
Roberts  again  remonstrated  with  him  about  drinking  and  said 
that  if  he  did  not  quit  the  plaintiffs  would  not  advance  any 
money  under  the  hop  contract;  that  he  informed  Roberts  that 
the  plaintiffs  were  "not  the  only  men  on  the  beach,"  whereupon 
Roberts  struck  him  over  the  head  with  an  umbrella  and  he 
returned  the  blow  with  his  fist ;  that  he  returned  home  without 
calling. at  the  office  of  the  plaintiffs  because  he  was  afraid  to 
do  so. 

On  March  31st,  the  day  of  this  difficulty,  or  the  following 
day,  the  plaintiffs  wired  the  bank  at  Woodburn,  with  which 
Johnston  did  business,  stopping  payment  on  their  check  for 
$250  in  Johnston's  favor  and  at  the  same  time  wrote  him  that 
they  had  stopped  payment  on  the  check  because  in  looking  over 
the  contract  they  had  ascertained  that  "the  advance  was  to  be 
made  on  or  about  April,  May  and  June,"  and  not  on  April  1st 
as  they  originally  supposed,  but  that  they  would  "advance  the 
money  according  to  contract."  On  April  1st  and  before  John- 
ston received  this  letter  he  called  at  the  bank  at  Woodburn  to 
cash  the  checks  previously  received  by  him  from  the  plaintiffs, 
and  was  informed  by  the  cashier,  as  he  testifies,  that  payment 
of  the  checks  had  been  stopped.  He  did  not,  however,  present 
either  of  the  checks,  or  request  to  see  the  telegram  stopping 
payment  on  them,  but  immediately  telephoned  the  defendants 
Wolf  &  Son  and  arranged  with  them  to  advance  money  with 
which  to  pay  the  rent  on  the  hopyard.  On  the  next  day  he 
returned  the  two  checks  to  the  plaintiffs  and  notified  them  that 
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he  had  elected  to  rescind  the  contract  because  of  their  failure  to 
comply  with  its  terms.  He  has  ever  since  refused  to  recognize 
the  plaintiffs'  rights  under  the  contract,  although  they  notified 
him  in  writing  on  April  4th,  April  16th,  August  31st  and  Sep- 
tember 8th,  that  they  were  ready  and  willing  to  comply  with 
the  contract  and  to  make  all  advances  stipulated  therein,  and 
did  on  April  4th  offer  in  writing  to  pay  the  sum  of  $250  for  the 
expenses  of  cultivation  and  $336  with  which  to  pay  his  rent. 
On  April  3d,  Johnston  borrowed  from  the  defendants  Wolf  & 
Son  money  for  rent  and  on  the  10th  of  the  next  month  con- 
tracted his  hops  to  them  and  thereafter  received  from  them 
advances  from  time  to  time  to  pay  the  expenses  of  cultivating 
and  harvesting  the  crop,  and  after  the  preliminary  injunction 
had  been  dissolved,  sold  the  hops  to  them  and  they  were  shipped 
out  of  the  State  by  the  defendant  the  Southern  Pacific  Co. 

It  thus  appears  that  plaintiffs  tendered  to  Johnston  the  rent 
money  before  it  became  due  and  were  at  ail  times  ready  and 
willing  to  comply  with  their  contract  by  making  the  stipulated 
advances.  The  only  amount  due  on  April  1,  1903,  was  the  rent 
and  a  check  sent  in  payment  of  it  on  March  28th  was  received 
by  Johnston.  No  objection  was  made  because  the  money  was 
sent  in  the  form  of  a  check,  and  there  is  no  pretense  that  pay- 
ment of  such  check  was  stopped  by  the  plaintiffs  or  that  it 
would  not  have  been  paid  had  it  been  presented.  The  advances 
for  cultivation  were  to  be  made  "on  or  about  April,  May  and 
June/'  and  presumably  as  the  same  might  be  needed  for  the 
purposes  stated.  Payment  was  stopped  of  the  $250  check  sent 
for  such  purpose  because  the  plaintiffs  believed  the  money  was 
not  then  due,  or  because  they  supposed  from  Johnston's  conduct 
that  he  might  carry  out  his  threat  and  misapply  it.  It  was  not 
because  the  plaintiffs  did  not  intend  to  comply  with  their  con- 
tract. In  the  letter  to  Johnston  in  reference  to  the  matter  it 
was  expressly  stated  that  the  advances  would  be  made  "according 
to  contract."  If  the  plaintiffs  were  mistaken  as  to  the  proper 
interpretation  of  the  contract  and  the  money  was  in  fact  due 
on  the  1st  of  April,  a  failure  to  make  the  advances  on  the  exact 
day  specified  would  not  justify  Johnston  in  rescinding  the  con- 
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tract  if  the  plaintiffs  were  willing  to  make  such  advances  as 
they  were  needed  for  cultivating  purposes.  There  was,  there- 
fore, no  such  laches,  delay  or  misconduct  of  the  plaintiffs  as  will 
defeat  this  suit. 

Where  the  party  who  applies  for  the  specific  performance  of 
a  contract  has  been  guilty  of  laches  and  unreasonable  delay,  or 
has  not  acted  in  good  faith,  he  will  be  denied  relief:  Creath  v. 
Sims,  46  U.  S.  192  (12  L.  Ed.  110) ;  Kinney  v.  Redden,  2  Del. 
Ch.  46,  54;  Benedict  v.  Lynch,  1  Johns.  Ch.  370  (7  Am.  Dec. 
484) ;  Conrad  v.  Lindley,  2  Cal.  173.  But*  this  case  does  not  fall 
within  this  rule.  Much  importance  is  given  to  the  personal 
difficulty  and  encounter  between  Roberts  and  the  defendant 
Johnston,  but  in  our  opinion  it  has  but  little,  if  any,  bearing 
upon  the  merits  of  the  present  controversy.  It  certainly  was 
no  ground  for  the  repudiation  of  the  contract  by  Johnston,  and 
it  does  not  appear  that  the  plaintiffs  refused  to  perform  their 
part  of  the  contract  on  that  account.  There  is  no  evidence  that 
the  plaintiffs  intended  to  repudiate  the  contract  because  of  this 
difficulty.  It  may  be  that  on  account  of  Johnston's  conduct 
Eoberts  gave  the  terms  of  the  contract  a  stricter  and  more  tech- 
nical construction  than  he  otherwise  would  have  done,  and 
stopped  payment  on  the  check  for  advances  because  it  was  not 
then  due,  but  it  is  clear  that  he  intended  to  make  further 
advances.  If  the  plaintiffs  had  designed  to  repudiate  the  con- 
tract and  not  to  be  further  bound  by  it,  they  most  certainly 
would  have  stopped  payment  on  the  check  for  rent  as  well  as 
the  one  for  advances.  The  only  security  they  had  for  the 
payment  of  either  was  the  hop  contract,  and  the  right  to  deduct 
the  several  amounts  from  the  stipulated  price  of  the  hops.  It 
may  be  that  Johnston  supposed  when  informed  by  his  banker 
that  payment  of  the  check  had  been  stopped  that  the  plaintiffs 
intended  not  to  be  further  bound  by  their  contract.  He  made 
no  inquiry,  however,  to  ascertain  the  truth  of  the  matter,  but 
immediately  entered  into  negotiations  with  his  codefendants 
Wolf  &  Son  for  money  with  which  to  pay  the  rent  and  the 
expenses  of  cultivating  and  harvesting  his  hop  crop,  and  on 
the  next  day  attempted  to  rescind  the  contract.     It  is  undis- 
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puted  from  the  testimony  that  Johnston  was  mistaken  if  he 
entertained  the  opinion  that  plaintiffs  did  not  intend  to  comply 
with  their  contract  and  clearly  his  mistake  did  not  justify  him 
in  repudiating  it  and  is  no  defense  to  the  relief  sought  hy  the 
plaintiffs  in  this  suit. 

4.  On  the  question  of  Johnston's  solvency  but  little  need  be 
said.  At  the  time  this  suit  was  commenced  he  had  no  property 
outside  of  the  hop  crop  of  1903,  which  is  the  subject  matter  of 
this  controversy,  and  cannot  be  considered  in  determining  the 
question  of  his  solvency  as  it  affects  the  jurisdiction  of  the 
court  to  enforoe  specific  performance  of  the  contract,  except 
a  lease  of  the  hopyard  for  the  years  1904,  1905,  1906  and  1907, 
and  a  house  and  20  acres  of  land  worth,  as  he  testifies,  about 
$1,500.  The  lease  was  of  an  uncertain  value  and  contained  a 
stipulation  that  it  should  not  be  assigned  or  sublet  without  the 
consent  of  the  lessors,  and  it  is  doubtful  whether  it  could  be 
seized  or  sold  on  execution  at  all.  The  other  property  was  prob- 
ably a  homestead  and  not  subject  to  seizure  and  sale  under 
execution :  B.  &  C.  Camp.  §  221.  So  that  it  is  perfectly  clear 
that  an  action  at  law  against  Johnston  for  breach  of  his  contract 
would  have  been  an  inadequate  remedy. 

5.  Interest  was  allowed  by  the  court  below,  not  as  such,  but 
as  damages.  The  pleadings  and  evidence  show  that  the  hops 
were  in  the  possession  of  the  defendants  at  the  time  this  suit 
was  commenced,  but  that  during  its  pendency  Johnston  and 
the  defendants  Wolf  &  Son,  who  purchased  the  hops  of  him, 
and  the  Southern  Pacific  Co.  shipped  them  out  of  the  State  so 
that  it  is  not  possible  for  them  now  to  specifically  perform  the 
contract.  And  where  defendants  thus  deprive  themselves  of  the 
power,  during  the  pendency  of  a  suit  for  specific  performance, 
to  perform  the  contract  specifically,  the  court  will  retain  juris- 
diction to  award  the  plaintiffs  compensation  in  damages :  Water- 
man, Spec.  Perf.  §  517;  Milkman  v.  Ordway,  106  Mass.  232. 

6.  And  the  measure  of  damages  in  such  case  is  the  amount 
the  plaintiff  would  have  been  entitled  to  recover  in  an  action 
at  law  for  breach  of  the  contract. 

7.  In  this  instance  such  amount  is  the  value  of  the  hops  at 
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the  time  of  the  breach,  less  what  the  plaintiffs  were  to  pay  for 
them,  with  legal  interest  thereon:  1  Sutherland,  Damages 
(3  ed.),  §  105. 

It  follows  that  the  decree  of  the  court  below  must  be  affirmed, 
and  it  is  so  ordered.  Affirmed. 


Decided  17  April,  1906. 
OOLES  r.  MESKTMEN. 
86  Pac.  67. 
Ejectment — Right  to  Possession  as  a  Defense. 

1.  A  plaintiff  in  an  ejectment  action  being  required  to  show  right  to 
possession  as  well  as  title,  any  matter  tending  to  show  that  defendant  is 
not  wrongfully  in  possession  is  a  defense,  whether  the  right  asserted  be 
legal  or  equitable,  as,  for  instance,  that  defendant  is  holding  under  an 
executory  contract  of  sale  as  to  which  he  is  not  in  default. 

Vendor   and   Purchaser — Possession   Under   Contract — When   De- 
fault Mat  Be  Claimed. 

2.  In  a  case  where  time  is  not  made  a  vital  feature  of  the  contract,  a 
purchaser  who  has  entered  into  possession  of  land  under  an  agreement  to 
buy  is  not  in  default,  so  as  to  forfeit  his  right  to  occupation,  by  a  failure 
to  make  the  final  payment,  when  the  vendor  has  not  tendered  a  deed. 

Prom  Baker:  Samuel  White,  Judge. 

Statement  by  Mb.  Chief  Justice  Bean. 

This  is  an  action  of  ejectment  by  Elizabeth  S.  Coles  against 
Stephen  Meskimen.  The  plaintiff  alleges  that  she  is  the  owner 
in  fee  and  entitled  to  the  immediate  possession  of  the  property, 
and  that  the  defendant  wrongfully  and  unlawfully  withholds 
the  same  from  her.  The  answer  admits  the  plaintiffs  legal  title, 
denies  her  right  to  the  possession  and  the  wrongful  withholding 
by  the  defendant,  and  affirmatively  alleges  that  on  or  about  the 
1st  day  of  May,  1904,  the  plaintiff  and  defendant  entered  into 
an  executory  contract  for  the  sale  by  the  former  and  the  pur- 
chase by  the  latter  of  the  premises  in  controversy,  together  with 
a  water  right  appurtenant  thereto,  for  the  sum  of  $100,  to  be 
paid  within  one  year;  that  by  the  consent  of  the  plaintiff,  and 
in  pursuance  of  the  contract,  and  in  accordance  with  its  terms, 
the  defendant  immediately  entered  upon  the  premises,  and  has 
ever  since  remained  in  possession  thereof,  making  valuable  and 
permanent  improvements,  of  the  reasonable  value  of  $300;  that 
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on  or  about  the  1st  day  of  April,  1905,  defendant  tendered  to 
plaintiff  the  full  purchase  price  and  demanded  a  deed,  but 
plaintiff  refused  to  execute  or  deliver  such  deed,  and  has  never 
performed,  or  offered  to  perform,  the  contract  on  her  part, 
although  the  defendant  has  been  and  now  is  able,  ready  and 
willing  to  pay  the  purchase  price.  The  reply  admits  the  making 
of  the  contract  as  alleged,  except  that  it  denies  that  a  water 
right  was  to  be  conveyed  with  the  land,  and  alleges  that  the  pur- 
chase price  was  to  be  paid  not  later  than  September  1,  1904, 
and  was  not  so  paid  or  tendered  by  the  defendant;  that  on  April 
5,  1905,  the  plaintiff  offered  in  writing  to  convey  the  premises 
to  the  defendant  upon  the  payment  of  the  purchase  price,  and 
demanded  such  payment  of  him,  but  it  was  refused.  The  cause 
was  tried  to  a  jury.  The  plaintiff  gave  evidence  of  her  legal 
title,  waived  her  claim  for .  damages,  and  rested.  Thereupon 
defendant,  to  sustain  his  defense,  gave  evidence  tending  to  prove 
the  contract  of  purchase  as  alleged  in  his  answer,  his  possession 
of  the  premises  under  such  agreement,  and  the  making  of  valu- 
able and  permanent  improvements  thereon  of  the  reasonable 
value  of  $300 ;  that  he  offered  to  pay  plaintiff  the  purchase  price, 
but  she  refused  to  accept  it,  because  she  had  no  water  right 
which  she  could  convey ;  that  plaintiff  never  offered  or  tendered 
defendant  a  deed  as  agreed  upon,  but  on  April  4,  1905,  made 
him  a  written  offer  to  deliver  a  deed,  whereupon  he  again  verb- 
ally offered  to  pay  the  purchase  price  pursuant  to  the  terms  of 
the  contract,  but  that  plaintiff  refused  to  accept  the  same, 
because  she  said  there  might  be  $30  or  $40  costs ;  that  defendant 
did  not  have  the  money  with  him  at  the  time  these  offers  weie 
made  and  refused,  but  he  could  and  would  have  produced  it  if 
plaintiff  had  accepted  such  offers.  The  jury  found  from  the 
testimony  that  plaintiff  was  not  entitled  to  the  possession  of  the 
premises,  but  that  defendant  was  entitled  to  the  same  by  reason 
of  the  contract  set  out  in  the  answer.  The  plaintiff  thereupon 
moved  for  judgment  in  her  favor  notwithstanding  the  verdict, 
on  the  ground  that  the  matter  set  up  in  the  answer  did  not 
constitute  a  defense.  This  motion  was  overruled,  and  judgment 
entered  on  the  verdict,  from  which  she  appeals,  assigning  as 
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error  (1)  the  overruling  of  her  motion  for  judgment,  notwith- 
standing the  verdict,  and  (2)  the  refusal  to  instruct  the  jury: 

"In  order  for  the  vendee  to  make  a  good  and  valid  tender  of 
the  purchase  price,  the  money  sufficient  to  meet  such  purchase 
price  must  be  actually  present ;  in  other  words,  the  vendee  must 
have  had  the  money  actually  present  with  him  at  the  time  and 
place  he  claims  to  have  made  such  tender." 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
John  Bruce  Messick. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  William  Smith. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  contention  of  the  plaintiff  is  that  under  the  facts  set 
up  in  the  answer  the  defendant's  interest  in  the  property  in  con- 
troversy is  a  mere  equitable  right  and  unavailing  in  an  action 
at  law.  The  well-established  rule  in  this  jurisdiction  is  that  an 
equitable  defense  cannot  be  pleaded  in  an  action  at  law,  unless, 
perhaps,  that  right  is  given  by  B.  &  C.  Comp.  §  392,  in  actions 
to  recover  possession  of  real  property — a  question  we  need  not 
now  consider.  An  action  of  ejectment  involves  both  the  right 
of  possession  and  the  right  of  property.  The  plaintiff  in  such 
an  action  must  recover,  if  at  all,  upon  the  strength  of  his  own 
title.  He  must  show  not  only  that  he  has  a  legal  estate  in  the 
property,  but  also  a  present  right  to  the  possession:  B.  &  C. 
Comp.  §  326.  Any  matter,  therefore,  which  goes  to  disprove 
the  fact  of  wrongful  withholding  is  a  legal  defense,  whether  it 
shows  the  defendant's  interest  in  the  premises  to  be  legal  or 
equitable:  Newell,  Ejectment,  678;  Cofer  v.  Schening,  98  Ala. 
338  (13  South.  123).  Thus,  a  mortgage  in  this  State  is  a  mere 
lien  and  does  not  convey  the  legal  title,  but  possession  of  the 
mortgaged  premises  obtained  by  the  mortgagee  with  the  assent 
of  the  mortgagor  is  a  good  defense  to  an  action  of  ejectment  by 
the  latter,  so  long  as  the  mortgage  debt  remains  unpaid :  Roberts 
v.  Sutherlin,  4  Or.  219;  Cooke  v.  Cooper,  18  Or.  142  (22  Pac. 
945,  7  L.  B.  A.  273,  17  Am.  St.  Bep.  709).     In  the  federal 
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courts  the  common-law  rule  that  the  defendant  cannot  set  up 
as  a  defense  in  an  action  matters  purely  cognizable  in  equity  is 
adhered  to,  but  facts  which  estop  the  plaintiff  from  claiming 
possession  of  the  premises  as  against  the  defendant  are  held  to 
be  a  good  defense  to  an  action  of  ejectment :  Kirk  v.  Hamilton, 
102  U.  S.  68  (26  L.  Ed.  79) ;  Killian  v.  Ebbinghaus,  110  U.  S. 
568  (4  Sup.  Ct.  232,  28  L.  Ed.  246).  Upon  the  same  principle 
the  rule  seems  established  that  a  vendor  of  real  estate  cannot 
maintain  an  action  of  ejectment  against  a  vendee  in  possession 
under  an  executory  contract  of  sale  who  is  not  in  default :  War- 
velle,  Ejectment,  §  146;  Prentice  v.  Wilson,  14  111.  91;- Hutch- 
inson v.  Coonley,  209  111.  437  (70  N.  E.  686) ;  Whittier  v.  Stege, 
61  Cal.  238;  Crary  v.  Goodman,  12  N.  Y.  266  (64  Am.  Dec. 
506) ;  Bigler  v.  Baker,  40  Neb.  325  (58  N.  W.  1026,  24  L.  R.  A. 
255).    The  answer,  therefore,  stated  a  good  defense. 

2.  Error  is  also  assigned  on  the  refusal  of  the  court  to  instruct 
the  jury  that  the  alleged  tender  or  offer  of  performance  by  the 
defendant  was  unavailing,  because  he  did  not  have  the  money 
actually  present  at  the  time.  Under  an  executory  contract  for 
the  sale  of  real  estate,  the  vendor  is  the  holder  of  the  legal  title 
as  trustee  for  the  vendee  (Burhhart  v.  Howard,  14  Or.  39,  12 
Pac.  79),  and  when  the  vendee  has  entered  into  possession  under 
and  in  pursuance  of  the  terms  of  the  contract,  the  vendor  cannot 
oust  him  so  long  as  he  is  not  in  default;  and  when  time  is  not 
made  of  the  essence  of  the  contract,  he  is  not  in  default  for  fail- 
ure to  make  the  final  payment  until  the  vendor  tenders  a  deed  and 
demands  such  payment :  Knott  v.  Stephens,  5  Or.  235 ;  Sayre  v. 
Mohney,  35  Or.  141  (56  Pac.  526).  The  question  in  this  case, 
therefore,  was  whether  the  plaintiff,  who  is  claiming  a  forfeiture 
of  the  contract,  had  herself  performed,  or  tendered  perform- 
ance, and  not  whether  the  defendant  had  made  a  technical  tender 
of  the  amount  due.  The  delivery  of  the  deed  and  the  payment 
of  the  consideration  were  concurrent  acts,  and  neither  party 
could  put  the  other  in  default  without  an  offer  to  perform  on 
his  part :  Outhrie  v.  Thompson,  1  Or.  353. 

The  judgment  is  therefore  affirmed.  Affirmed. 
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Decided  1  May,  1906. 
ENTEEPBISE  HOTEL  00.  v.  BOOS. 

85  Pac.  333. 
Pleading — Available  Error — Admissions. 

1.  Error  cannot  be  predicated  on  ruling*  of  a  judge  following  admis- 
sions in  the  pleadings,  as,  for  instance,  in  admitting  as  evidonoe  a  con- 
tract on  which  the  plaintiff  counts  and  which  the  defendant  admits  having 
executed. 

Principal   and   Surety — Premature   Payments    to   Princd?al — Dis- 
charge of  Surety — Waiver  by  Surety. 

2.  Where  a  security  reserved  In  a  building  contract  for  the  benefit  of 
the  sureties  on  the  builder's  bond  is  Impaired  by  a  premature  payment  to 
the  contractor,  the  surety  is  discharged  to  the  extent  at  least  of  the  amount 
so  paid  unless  the  payment  was  made  with  the  knowledge  and  consent  of 
the  surety ;  but  this  defense  may  be  waived,  and  a  stipulation  in  the  con- 
tract that  payments  made  at  times  or  in  a  manner  other  than  as  stipu- 
lated In  the  contract  shall  in  no  wise  operate  to  release  the  sureties  from 
liability,  amounts  to  a  waiver  of  that  defense  by  both  the  principal  and 
the  sureties :  Wehrung  v.  Denham,  42  Or.  386,  distinguished. 

Principal  and  Surety — Effect  on  Rights  of  Sureties  of  Altering 
Terms  of  Building  Contract. 

3.  A  contract  for  the  construction  of  a  building  having  provided  that 
if  the  owner  should,  during  the  progress  of  the  work,  request  in  writing 
any  alterations,  the  same  should  be  made  and  should  not  .make  void  the 
agreement,  but  the  value  thereof  should  be  added  to  or  deducted  from  the 
contract  price,  and  the  bond  having  provided  that  any  departure  from 
the  specifications,  or  alterations  of  the  same  should  not  make  void  the 
bond,  the  act  of  the  contractor  in  making  changes  without  requiring  the 
requests  therefor  to  be  In  writing,  does  not  release  either  the  contractor 
or  his  sureties.  The  provision  requiring  the  requests  for  changes  to  be 
in  writing  was  for  the  protection  of  the  contractor,  and  he  could  waive 
It  if  he  desired,  thereby  waiving  it  for  the  sureties  also. 

Construction  of  Building  Contract — Payments. 

4.  A  provision  waiving  the  exact  performance  of  the  terms  of  a  build- 
ing contract  as  to  payments  applies  to  the  payment  for  extras  as  well  as 
for  the  original  work. 

Prom  Wallowa:  Robert  Eakin,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  the  Enterprise  Hotel  Co.  against  Peter 
Book  on  a  builder's  bond.  The  complaint  alleges  that  on  July 
29,  1902,  the  defendant  Book  contracted  in  writing  with  the 
plaintiff  corporation  to  erect  and  construct  for  it  by  January 
1,  1903,  a  two-story  and  basement  stone  hotel  in  the  City  of 
Enterprise,  in  accordance  with  certain  plans  and  specifications, 
for  the  sum  of  $7,366,  and  to  keep  the  building  and  premises 
free  from  liens  for  labor  or  material;  that  as  security  for  the 
performance  of  the  contract,  Book,  as  principal,  and  the  defend- 
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ants  Hallgarfh  and  Bader,  as  sureties,  executed  and  delivered 
to  plaintiff  the  following  bond  or  undertaking: 

"Know  all  Men  by  These  Presents,  that  Peter  Book,  of  Elgin, 
Oregon,  as  principal,  and  Chas.  Hallgarth  and  H.  Bader,  sure- 
ties, are  held  and  firmly  bound  unto  the  Enterprise  Hotel  Com- 
pany in  the  penal  sum  of  seven  thousand,  three  hundred  and 
sixty-six  dollars,  for  the  payment  of  which  in  United  States 
gold  coin,  we  hereby  bind  ourselves,  our  heirs,  administrators 
and  executors  firmly  by  these  presents. 

The  Condition  of  the  Foregoing  Obligation  is  such  that 
Whereas,  said  Peter  Book  and  the  said  Enterprise  Hotel  Com- 
pany have  just  entered  into  a  contract  whereby  the  said  Peter 
Book  has  agreed  and  undertaken  to  furnish  all  of  the  labor 
and  materials  of  every  kind,  and  build  and  complete  for  the 
said  Enterprise  Hotel  Company  on  or  before  the  1st  day  of 
January,  1903,  a  two-story  and  basement  hotel  building  in  the 
City  of  Enterprise,  Wallowa  County,  State  of  Oregon,  accord- 
ing to  certain  plans  and  drafts  and  explanations  and  the  draw- 
ings and  specifications  prepared  by  Architect  C.  R.  Thornton, 
which  said  plans,  drafts,  drawings  and  specifications  are  verified 
by  the  signatures  of  the  parties  to  said  contract  and  are  by  ref- 
erence made  a  part  of  said  contract ;  and  Whereas,  the  said  Peter 
Book  has  agreed  to  give  security  for  the  building  and  comple- 
tion of  said  building  according  to  the  said  contract  therefor; 
and  Whereas,  the  said  Peter  Book  has  agreed  to  save  the  said 
Enterprise  Hotel  Company  free  from  all  liens  which  may  be 
filed  or  which  may  be  enforced  on  account  of  materials  furnished 
or  workmanship  employed  or  work  done  on  or  about  said  build- 
ing and  to  pay  for  all  materials  furnished  or  work  done,  and  to 
save  the  said  Enterprise  Hotel  Company  harmless  from  the 
payment  of  such  liens  or  claims  of  lien : 

Now,  Therefore,  if  the  said  Peter  Book  shall  furnish  all  of  the 
materials  and  labor  and  build,  construct  and  complete  said 
building  in  all  respects  according  to  said  contract  and  the  plans 
and  specifications  referred  to  therein,  and  in  all  other  respects 
comply  with  said  contract,  and  will  pay  for  all  material  and 
labor  employed  on  said  building  or  in  its  construction,  and  will 
not  permit  any  person  or  persons  to  obtain  any  lien  or  liens  upon 
said  building  for  labor  or  materials  furnished  or  to  be  furnished 
for  said  building  and  will  save  the  said  Enterprise  Hotel  Com- 
pany harmless  from  any  and  all  costs,  charges,  damages  or 
attorney's  fees  from  any  such  lien  or  liens  or  claims  for  liens, 
then  this  bond  shall  be  null  and  void,  but  otherwise  to  be  and 
remain  in  full  force  and  effect  and  be  liable  to  enforcement  to 
the  extent  of  all  such  costs,  charges,  damages  and  expense  of 
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every  kind  which  may  be  sustained  by  the  said  Enterprise  Hotel 
Company  by  reason  of  the  failure  of  the  said  Peter  Book  to 
comply  with  the  terms  of  the  said  contract  and  this  obligation. 

It  is  Expressly  Understood  and  Agreed  that  any  departure 
from  the  plans,  drawings  and  specifications,  or  if  any  additions 
to,  or  alterations  of,  or  any  omissions  be  made  in  said  building, 
the  same  shall,  in  no  way  affect  or  make  void  this  undertaking, 
but  the  costs  of  the  same  shall  be  added  to  or  deducted  from  the 
amount  of  said  contract  price  of  said  building  by  a  fair  and 
reasonable  valuation. 

And  it  is  Expressly  Further  Agreed  and  Understood  that  any 
extension  of  time  in  which  to  complete  said  building,  or  should 
any  changes  or  deviations  be  made  from  said  contract  in  respect 
to  the  payments  therein  stipulated  to  be  made,  or  should  pay- 
ments be  made  at  any  other  time  or  manner  than  therein  stipu- 
lated, the  same  shall  in  no  wise  affect  the  validity  of  this  obliga- 
tion or  release  the  sureties  hereto  from  liability. 

It  is  the  intention  of  the  parties  to  this  undertaking  to  provide 
that  any  changes  or  alterations  in  the  construction  of  said  build- 
ing or  extension  of  time  in  which  to  construct  the  same,  or 
change  in  the  time  or  manner  of  making  payment,  shall  not  in 
any  wise  release  the  sureties  hereto  from  their  obligations  on  this 
bond. 

This  obligtaion  and  the  contract  referred  to,  which  is  hereto 
annexed,  and  made  a  part  of  this  obligation,  are  to  be  construed 
to  be  one  transaction  and  one  obligation. 

Witness  our  hands  and  seals  in  duplicate  this  29th  day  of 
July,  1902. 


Executed  in  the  presence  of       Peter  Book. 
J.   N".  Hazelwood.  H.  Bader. 

N.  C.  McLeod.  Chas.  Hallgarth. 


Seal. 
Seal. 
Seal. 


It  is  further  alleged  that  Book  did  not  complete  his  contract 
until  July  1,  1903,  by  reason  of  which  plaintiff  was  damaged 
in  the  sum  of  $300,  and  that  he  suffered  and  permitted  liens 
for  labor  and  material  amounting  to  $2,969.94  to  be  filed  against 
the  building,  which  the  plaintiff  was  compelled  to,  and  did,  pay. 
Judgment  was  demanded  against  the  defendant  Book  and  his 
bondsmen  for  the  amount  above  set  out,  less  $728.97  retained 
by  the  plaintiff  from  the  contract  price. 

The  defendant  sureties  answered,  denying  all  the  material 
allegations  of  the  complaint,  and  for  an  affirmative  defense 
setting  up  the  contract  between  the  plaintiff  and  the  defendant, 
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and  pleading  (1)  that  the  delay  in  the  completion  of  the  build- 
ing was  due  to  the  imperfect  plans  and  specifications  and  the 
conduct  of  the  plaintiff,  and  not  the  defendant  Book;  and  (2) 
that  the  defendant  sureties  have  been  released  and  discharged 
from  all  liability  under  their  contract  because  (a)  payments 
were  made  by  the  plaintiff  to  Book  at  times  and  in  amounts  dif- 
ferent from  that  stipulated  in  the  contraet;  and  (b)  that  changes 
and  alterations  were  made  in  the  work  without  the  knowledge 
or  consent  of  the  sureties,  which  greatly  increased  their  liability. 
A  reply  put  in  issue  the  new  matter  in  the  answer,  and  a  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff,  from 
which  the  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Neil 
McLeod,  F.  S.  Ivanhoe  and  Crawford  &  Crawford,  with  an  oral 
argument  by  Mr.  Francis  Swift  IvcunJioe  and  Mr.  Thomas  Har- 
rison Crawford. 

For  respondent  there  was  a  brief  over  the  names  of  Daniel 
Webster  Sheahan  and  DePue  &  Cook,  with  an  oral  argument  by 
Mr.  Sheahan. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

There  are  numerous  assignments  of  error,  but  they  may  all 
be  grouped  under  three  or  four  heads. 

1.  It  is  contended  that  the  court  erred  in  admitting  in  evi- 
dence the  contract  between  the  plaintiff  and  Book,  and  in  refus- 
ing to  direct  a  verdict  for  the  defendants  on  account  of  a  failure 
of  proof.  The  contract  in  question  and  the  bond  heretofore  set 
out  are  on  one  sheet  of  paper  and  were  made  up  from  printed 
forms.  In  the  contract  proper  the  contracting  parties  are  referred 
to  as  the  party  of  the  first  part  and  the  party  of  the  second  part, 
and  the  names  have  been  so  transposed  that,  if  the  agreement  is 
read  literally  and  without  reference  to  its  context,  it  would 
appear  as  if  Book  owned  the  building  and  plaintiff  was  the  con- 
tractor therefor.  When  the  entire  contract  and  bond  are  read 
together,  it  is  apparent  that  the  confusion  grows  out  of  a  clerical 
error  and  the  contract  is  in  effect  as  alleged  in  the  complaint. 
But,  however  that  may   be,   the  question  is  immaterial  here 
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because  the  answer  of  the  defendants  sets  up  affirmatively  the 
making  of  the  contract,  its  terms  and  conditions,  and  pleads 
breaches  thereof  as  a  defense  to  this  action,  so  that  upon  the 
pleadings  there  is  no  issue  on  that  matter. 

2.  The  contract  provides  that  certain  payments  should  be 
made  to  Book  as  the  work  progressed,  and  that  $1,000  should 
be  paid  to  him  on  the  certificate  of  the  architect  that  the  building 
had  been  completed  according  to  the  contract  and  had  been 
accepted  by  the  plaintiff.  The  building  was  not  completed  until 
July  1,  1903,  and  about  that  time  the  plaintiff  paid  $1,000  to 
Book.  The  defendant  sureties  contend  that  they  were  released 
by  reason  thereof,  because  such  payment  was  made  without 
adjusting  the  claim  for  damages  growing  out  of  the  delay  in 
the  completion  of  the  building,  and  because  there  was  at  the  time 
a  mechanic's  lien  on  the  same  for  a  small  amount.  The  argu- 
ment is  that  the  reserve  payments  stipulated  in  the  contract 
were  for  the  benefit  of  the  sureties  as  well  as  that  of  the  owner, 
and  that  the  payment  in  question  operated  to  impair  this  reserve 
to  the  injury  and  prejudice  of  the  defendants. 

It  is  a  settled  rule  of  law  that  where  a  security  reserved  in  a 
building  contract  for  the  benefit  of  the  sureties  on  the  builder's 
bond  is  lessened,  impaired,  or  destroyed  by  a  premature  pay- 
ment to  the.  contractors,  the  sureties  will  be  released  and  dis- 
charged to  the  extent  at  least  of  the  amount  so  paid:  Cochran 
v.  Baker,  34  Or.  555  (52  Pac.  520,  56  Pac.  641) ;  Hand  Mfg. 
Co.  v.  Marks,  36  Or.  523  (52  Pac.  512,  53  Pac.  1072,  59  Pac. 
549);  Wehrung  v.  Denham,  42  Or.  386  (71  Pac.  133).  But 
this  doctrine  can  have  no  application  where  such  payment  is 
made  with  the  knowledge  and  by  the  consent  of  the  sureties: 
27  Am.  &  Eng.  Enc.  Law  (2  ed.),  495;  Brown  Iron  Co.  v.  Tern- 
pieman,  30  Tex.  Civ.  App.  50  (69  S.  W.  249) ;  Smith  v.  Molle- 
son,  148  K  Y.  241  (42  N.  E.  669).  Now,  in  this  case,  the  bond 
contains  a  provision  that  payments  made  at  times  or  in  a  man- 
ner other  than  as  stipulated  in  the  contract  shall  in  no  wise 
affect  the  validity  of  the  obligation  or  operate  to  release  the 
sureties  from  liability  thereon.  It  is  plain  that  under  this  pro- 
vision the  sureties  cannot  complain  because  all  payments  were 


May,  1906]       Enterprise  Hotel  Co.  v.  Book.  63 

not  made  at  the  time  or  in  the  manner  stipulated  in  the  contract, 
as  they  had  waived  that  defense  in  advance. 

3.  The  contract  provides  that  if  the  plaintiff  should  at  any 
time  during  the  progress  of  the  work  request  in  writing  any 
additions  or  alterations  to  the  building,  the  same  should  be  made 
and  should  in  no  way  affect  or  make  void  the  agreement,  but 
the  value  thereof  should  be  added  to  or  deducted  from  the  con- 
tract price,  and  the  bond  provides  that  "any  departure  from  the 
plans,  drawings  and  specifications,  or  if  any  additions  to  or 
alterations  of,  or  any  omissions  be  made  in  said  building,  the 
same  shall  in  no  way  affect  or  make  void  this  undertaking,"  and 
that  "it  is  the  intention  of  the  parties  to  this  undertaking  to 
provide  that  any  changes  or  alterations  in  the  construction  of 
said  building  *  *  shall  not  in  any  wise  release  the  sureties 
hereto  from  their  obligations  on  this  bond."  It  is  claimed  that 
because  certain  changes  and  alterations  were  made  in  the  build- 
ing as  the  work  progressed,  such  as  increasing  the  height  of  the 
basement  walls,  the  thickness  of  the  exterior  walls,  the  putting 
in  of  dormer  windows  and  some  work  in  connection  therewith,  a 
change  in  the  painting  specifications  and  the  doubling  of  the 
first  and  second-story  floors,  were  made  without  having  been  first 
requested  in  writing  by  the  plaintiff,  the  sureties  are  discharged 
and  released  from  liability. 

It  is  an  elementary  rule  of  law  that  a  surety  can  insist  by  his 
contract  that  he  will  not  be  bound  except  upon  his  own  terms, 
and  therefore,  any  alterations  or  additions  in  a  building  contract 
that  materially  change,  vary,  or  increase  the  risk  assumed  by 
the  sureties  will  release  them  from  liability  unless  made  by  their 
consent,  and  there  are  authorities  holding  that  where  the  con- 
tract provides  that  before  the  alterations  or  additions  are  made 
the  value  thereof  shall  be  agreed  upon  in  writing  by  the  owner 
and  the  contractor  that  alterations  or  changes  made  by  verbal 
agreement  release  the  sureties :  Killoren  v.  Meehan,  55  Mo.  App. 
427;  United  States  v.  Freel,  186  U.  S.  309  (22  Sup.  Ct.  875, 
46  L.  Ed.  1177) .  But  there  is  no  provision  in  the  contract  under 
consideration  that  the  value  of  the  alterations  or  additions  should 
be  agreed  upon  by  the  owner  and  contractor  in  advance.     The 
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stipulation  is  that  the  same  shall  be  added  to  or  deducted  from 
the  amount  of  the  contract  price  by  a  fair  and  reasonable  valua- 
tion, and  that  if  any  dispute  should  arise  concerning  the  value 
of  any  work  or  changes,  the  Bame  should  be  determined  by  arbi- 
tration, and  hence  the  authorities  referred  to  are  not  in  point 
here,  and  the  liabilities  of  sureties  are  not  affected  by  alterations 
and  changes  if  consented  to  by  them :  McLennan  v.  Wellington, 
48  Kan.  756  (30  Pac.  183) ;  Hayden  v.  Cook,  34  Neb.  670  (52 
N.  W.  165) ;  De  Mattos  v.  Jordan,  15  Wash.  378  (46  Pac.  402)  ; 
Kretschmar  v.  Bruss,  108  Wis.  396  (84  N.  W.  429) ;  Hedrick  v. 
Rollins,  30  Ind.  App.  595  (66  N.  E.  704).  The  provision  in 
the  contract  that  if  plaintiff  should  at  any  time  during  the 
progress  of  the  work  request  in  writing  any  alterations  or  addi- 
tions the  same  should  be  made,  was  for  the  benefit  of  the  con- 
tractor, and  could  be  waived  by  him.  If  he  saw  proper  to  make 
any  changes  or  alterations  in  the  work  when  requested,  without 
first  requiring  such  request  to  be  placed  in  writing,  it  would,  it 
seems  to  us,  constitute  no  defense  for  the  sureties,  nor  release 
them  from  their  obligations. 

4.  Again,  it  i6  contended  that  the  value  of  any  alterations  or 
additions  became  a  part  of  the  contract  price,  and  the  amount 
thereof  should  have  been  retained  by  the  plaintiff  until  the  final 
payment.  It  is  provided  that  the  contract  price  shall  be  paid  to 
Book  in  installments  as  the  work  progressed,  and  it  is  insisted 
that  because  the  extra  work  was  paid  for  from  time  to  time  as 
it  was  performed,  that  such  payments  were  premature  and  oper- 
ated to  discharge  the  sureties,  but,  as  we  have  already  seen,  the 
bond  itself  expressly  provides  that  payments  made  at  any  other 
time  or  in  any  other  manner  than  as  stipulated,  should  in  no  wise 
affect  the  obligation  of  the  sureties.  It  necessarily  follows, 
therefore,  that  even  if  the  defendants  are  correct  in  their  inter- 
pretation of  the  contract,  and  that  the  payments  for  extra  work 
should  not  have  been  made  at  the  time  the  work  was  performed, 
nor  until  final  payment  on  the  building,  the  premature  payment 
thereof  did  not  release  the  sureties,  or  relieve  them  from  liability. 

This,  we  think,  covers  substantially  all  the  questions  raised 
on  this  appeal,  and  there  being  no  error  in  the  record,  the  judg- 
ment is  affirmed.  Affirmed. 
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ROBERTS  v.  TEMPIiBTON. 

80  Pac  481;  8  U  R.  A.   (N.  8.)  790.* 

Statutb  op  Frauds — Change  op  Possession  bt  Cotenant  as  Past 
Performance  of  Oral  Contract. 

Where  a  cotenant  with  a  part  owner  of  real  property  claims  specific 
performance  of  an  oral  contract  of  purchase  with  another  owner  the 
proof  must  be  clear  that  possession  was  taken  under  the  oral  agreement 
to  constitute  such,  a  part  performance  as  to  avoid  the  statute  of  frauds. 

For  Instance:  Where  plaintiff,  up  to  the  time  of  his  oral  purchase  of 
the  interest  of  a  tenant  in  common  in  a  mine,  was  in  possession  under  a 
contract  with  a  cotenant  of  the  vendor,  so  that  his  prior  possession  merged 
into  that  under  his  purchase,  there  was  not  such  a  change  of  possession 
under  the  contract  as  to  take  it  out  of  the  statute  of  frauds. 

From  Lane:  James  W.  Hamilton,  Judge. 

Statement  by  Mb.  Justice  Moore. 

This  is  a  suit  by  W.  M.  Boberts  against  the  administrator  and 
heirs  of  S.  B.  Templeton,  deceased,  to  enforce  the  specific  per- 
formance of  an  oral  contract  to  convey  an  undivided  share  of 
real  property.  The  complaint  states  that  on  June  28, 1902,  S.  B. 
Templeton  was  the  owner  and  in  the  possession  of  an  interest 
in  the  following  quartz  mining  claims  in  Lane  County,  to  wit, 
the  undivided  one  fourth  of  the  Excelsior,  the  Boyal  Ann,  and 
the  IXL,  and  also  the  undivided  one  fifth  of  the  Tough  Nut,  in 
the  Calapooia  and  Blue  Biver  Mining  District,  which  on  that* 
day,  in  consideration  of  $100,  evidenced  by  a  check  for  that 
sum,  he  agreed  to  convey  by  a  good  and  sufficient  deed  to  plain- 
tiff, who  then,  with  his  consent,  took,  and  ever  since  has  retained, 
the  exclusive  possession  thereof,  and  expended  a  large  sum  of 
money  in  developing  the  claims;  that  Templeton  failed  to  exe- 
cute the  deed,  and  died  intestate  August  8,  1902,  leaving  the 
defendants  as  his  heirs,  who,  upon  a  request  therefor,  refused 
to  convey  such  interests  to  plaintiff,  who  has  no  adequate  remedy 
at  law  for  the  irreparable  injury  he  has  sustained.  The  answer 
denies  the  material  allegations  of  the  complaint,  and  for  a  fur- 
ther defense  avers  that  at  the  time  the  pretended  agreement  was 
consummated  Templeton  was  seriously  ill,  and  in  conlfequence 
thereof  his  mind  was  so  weak  as  to  render  him  incompetent  to 

*  See  this  case  in  3  L.  R.  A.  (N.  S.)  790,  817,  for  a  long;  note  on  Taking; 
Possession  of  Real  Property  as  Part  Performance  to  Satisfy  the  Statute  of 
Frauds.  Reporter. 

(48th  Or.— 5) 
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make  a  valid  contract,  which  fact  plaintiff  then  well  knew,  but, 
taking  advantage  thereof,  induced  him  to  enter  into  the  simu- 
lated agreement;  that  on  June  5,  1902,  plaintiff,  in  pursuance 
of  an  agreement  entered  into  with  the  owners  of  the  mining 
claims,  took  possession  thereof,  and  began  to  prospect  them  with 
a  view  of  erecting  a  quartz  mill  thereon  if  he  found  gold  in 
paying  quantities ;  that  the  work  he  performed  was  done  without 
compensation  and  in  accordance  with  the  terms  of  his  agreement 
to  develop  the  mines ;  that  the  check  delivered  to  Templeton  has 
never  been  presented  for  payment,  and  is  deposited  with  the 
clerk  for  plaintiff.  The  reply  put  in  issue  the  allegations  of  new 
matter  in  the  answer,  and,  a  trial  being  had,  the  suit  was  dis- 
missed, and  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  N.  M.  New- 
port and  B.  S.  Martin,  with  an  oral  argument  by  Mr.  Newport. 
For  respondents  there  was  a  brief  over  the  names  of  Woodcock 
&  Harris  and  Amor  A.  Tussing,  with  an  oral  argument  by  Mr. 
Lawrence  T.  Harris  and  Mr.  Tussing. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 
The  trial  court  found  that,  though  S.  R.  Templeton  was  ill 
when  the  oral  agreement  was  entered  into,  he  was'  nevertheless 
competent  to  make  a  valid  contract,  and  in  this  conclusion  we 
fully  concur,  without  setting  out  any  of  the  testimony  in  sup- 
port thereof. 

The  only  evidence  offered  tending  to  show  the  value  of  the 
interests  in  the  mining  claims,  which  the  answer  admits  the 
deceased  owned  when  the  contract  in  question  was  entered  into, 
was  a  copy  of  the  inventory  of  his  estate,  showing  an  appraise- 
ment of  such  interests  in  the  sum  of  $250.  The  defendants' 
counsel  did  not  call  the  appraisers  as  witnesses  to  prove  their 
qualifications  to  express  an  opinion  as  to  the  value  of  such  inter- 
ests. Their  estimate  of  the  worth  of  the  property  as  evidenced 
by  the  inventory  cannot  be  much  more  competent  than  that  of 
the  county  assessor,  as  noted  in  the  assessment  roll  indicating 
his  opinion  thereof.  If  the  undivided  interests  claimed  by 
defendants  as  heirs  were  worth  more  than  $100,  the  sum  agreed 
to  be  paid  therefor,  witnesses  undoubtedly  would  have  been 
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secured  who  would  have  so  testified,  but,  in  the  absence  of  such 
testimony,  we  are  satisfied  that  an  adequate  consideration  was 
offered  and  accepted  for  the  real  property  intended  to  be  con- 
veyed. 

These  preliminary  questions  having  been  settled  in  plaintiff's 
favor,  the  important  question  to  be  considered  is  whether  or  not 
his  possession  of  the  mining  claims  constituted  such  a  part  per- 
formance of  the  terms  of  the  agreement  as  to  take  the  case  out 
of  the  statute  of  frauds.  The  weight  of  authority  supports  the 
doctrine  that  an  oral  contract  to  convey  real  property,  entered 
into  between  cotenants,  whereby  the  purchaser  takes  possession 
of  the  interest  of  his  vendor  in  the  premises,  will  not  be  spe- 
cifically enforced  in  equity :  Pomeroy,  Spec.  Perf .  §  121 ;  Haines 
v.  McGlone,  44  Ark.  79;  Peckham  v.  Balch,  49  Mich.  179  (13 
N.  W.  506) ;  Workman  v.  Guthrie,  29  Pa.  495  (72  Am.  Dec. 
654)  ;  Galbreath  v.  Gaibreath,  5  Watts,  146.  The  reason  for  this 
rule  lies  in  the  fact  that  possession  of  real  property  under  an 
oral  contract  for  its  purchase  must  be  exclusive  to  operate  as  a 
bar  to  the  statute  (Hart  v.  Carroll,  85  Pa.  508),  and  as  the  pos- 
session by  a  tenant  in  common  is  presumed  to  be  in  favor  and 
for  the  benefit  of  his  cotenants  (Morrill  v.  Morrill,  20  Or.  96, 
25  Pac.  362,  11  L.  R.  A.  155,  23  Am.  St.  Rep.  95),  it  follows 
that  one  cannot,  by  purchase,  secure  the  interests  of  the  others 
except  by  a  writing  evidencing  a  transfer  of  the  title.  It  has 
been  held,  however,  that  where  a  cotenant  owning  a  moiety  of 
land  receives  from  his  cotenant  the  exclusive  possession  of  the 
premises  under  an  oral  contract  of  purchase  the  specific  perform- 
ance of  the  agreement  will  be  decreed:  Peck  v.  Williams,  113 
Ind.  256  (15  N.  E.  270) ;  Little  field  v.  Littlefield,  51  Wis.  25 
(7  N.  W.  773).  The  cases  to  which  attention  has  been  called 
relate  to  the  possession  of  real  property  taken  by  a  cotenant  in 
pursuance  of  an  oral  agreement  to  purchase  the  premises. 

If,  however,  it  be  assumed  that  a  stranger  to  the  title  can  by 
such  a  contract  take  possession  of  an  undivided  interest  in  land, 
and  enforce  a  specific  performance  of  the  oral  agreement,  we 
do  not  think  plaintiff  can  exercise  that  right.  The  testimony 
shows  that  one  A.  C.  Hausman,  who  was  a  tenant  in  common 
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with  S.  R.  Templeton  and  others  in  the  mining  claims,  entered 
into  a  contract  with  plaintiff  whereby  the  latter*  waa,  without 
any  payment  to  be  made  therefor,  to  prospect  the  mines  for  gold, 
and,  if  he  discovered  any,  he  had  the  privilege  of  erecting  a 
stamp  mill  for  the  reduction  of  the  ore  to  be  extracted,  and  on 
the  completion  of  the  building  furnished  with  suitable  machin- 
ery he  was  to  receive  a  deed  conveying  to  him  an  undivided  one 
half  of  the  mining  claims.  In  pursuance  of  this  agreement,  he, 
on  June  6,  1902,  began  extending  a  tunnel  into  the  IXL  mine 
that  had  been  commenced  by  the  owners,  and  was  working 
thereat  June  29th  of  that  year,  when  he  entered  into  the  con- 
tract with  Templeton  for  the  purchase  of  his  interests  in  the 
mining  claims.  As  a  witness  in  his  own  behalf,  plaintiff  testi- 
fied that  he  worked  at  the  mine  until  Templeton  became  ill, 
when  he  sent  word  to  Hausman  that  he  would  not  do  any  more 
prospecting  under  the  terms  of  their  agreement,  and  that  there- 
after, having  purchased  Templeton's  interests,  he  immediately 
took  possession  thereof,  and  began  to  develop  the  mines  as  the 
owner  of  such  interests,  extending  the  tunnel  30  feet  and  making 
a  cross-cut  in  the  mine  of  nine  feet.  On  cross-examination 
defendants'  counsel,  referring  to  the  contract  entered  into  with 
Hausman,  propounded  the  following  question  to  plaintiff :  "How 
long  did  you  work  under  that  agreement  ?"  to  which  he  replied, 
"Until  I  bought  Mr.  Templeton's  interest."  It  further  appears 
from  the  testimony  that  two  days  prior  to  plaintiff's  purchase 
lie  sent  a  notice  to  Hausman  of  his  intention  to  abandon  the 
terms  of  their  agreement.  No  evidence  was  offered  tending  to 
show  that  Hausman  received  such  notice,  and  the  fact  that  plain- 
tiff continued  developing  the  mine  until  he  made  the  agreement 
with  Templeton  tends  to  show  that  he  never  surrendered  his  right 
of  possession  under  the  original  contract  with  Hausman.  To  enti- 
tle a  party  to  a  specific  performance  of  an  oral  contract  to  convey 
real  property  it  must  affirmatively  appear  that  the  possession 
was  taken  in  pursuance  of  and  under  the  agreement  alleged  in 
the  complaint:  Brown  v.  Lord,  7  Or.  302;  Sutton  v.  Myrick, 
39  Ark.  424.  It  will  be  remembered  that  plaintiff  was  in  pos- 
session of  the  mining  claims  under  the  Hausman  contract,  and 
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that  such  possession  was  never  relinquished,  but  merged  into 
that  assumed  under  the  Templeton  agreement.  There  was, 
therefore,  not  such  a  change  of  possession  as  to  impart  notice 
of  plaintiff's  right  under  the  oral  contract,  and  for  this  reason 
the  decree  is  affirmed.  Affirmed. 


Argued  21  February,  decided  22  May,  rehearing  denied  17  July,  1906. 
JENNINGS  v.  JENNINGS. 
85  Pac.  65. 
Amindmint  of  Complaint — Cancellation  of  Instruments. 

1.  There  is  some  question  whether  occurrences  after  the  filing  of  a 
pleading  should  be  presented  by  an  amendment  or  by  a  supplemental 
pleading,  but  matters  germane  to  the  purpose  of  the  first  plea  may  be  pre- 
sented by  amendment. 

This  is  an  illustration:  A  bill  by  a  husband  against  his  wife  to  set 
aside  a  deed  to  her  averred  that,  prior  to  the  execution  of  the  deed,  their 
relations  were  strained,  without  setting  out  the  particulars  thereof  or  the 
reasons  therefor.  It  alleged  that  the  deed  was  executed  pursuant  to 
defendant's  promise  that  in  such  event  she  would  resume  marital  relations 
with  plaintiff,  which  she  had  no  intention  of  doing,  and  which  she  abso- 
lutely refused  to  do  as  soon  as  the  deed  was  made.  Before  answer  plain- 
tiff filed  an  amended  bill  in  which  he  alleged  defendant's  relations  with 
another  and  her  unlawful  association  with  him,  and  alleged  an  act  of 
adultery  committed  after  the  filing  of  the  original  bill.  Held,  that  the 
matters  so  alleged,  being  germane  to  the  original  cause  of  suit  and  admis- 
sible under  the  original  bill,  were  properly  introduced  by  amendment. 

Cancellation  of  Deed— Fraud — Failure  of  Consideration. 

2.  Where  a  wife,  while  estranged  from  her  husband  and  in  love  with 
another,  induced  the  husband  to  convey  property  to  her  on  her  representa- 
tion that  if  he  did  so  she  would  resume  marital  relations  with  him,  which 
she  had  no  intention  of  doing,  and,  on  the  execution  of  the  deed,  refused 
to  keep  her  promise  with  the  purpose  of  continuing  her  relations  with  such 
other  person,  the  husband  was  entitled  to  a  decree  canceling  the  deed. 

Prom  Multnomah:  Arthur  L.  Frazer,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  by  0.  0.  Jennings  against  Helen  C.  Jennings 
to  cancel  and  set  aside  a  deed  from  the  plaintiff  to  the  defendant 
for  lot  6,  block  16,  King's  Second  Addition  to  Portland.  The 
original  complaint  was  filed  May  14,  1903,  and  alleged  that 
plaintiff  and  defendant  were  husband  and  wife  and  had  been 
since  February,  1894;  that  in  May,  1903,  plaintiff  was  and  for 
many  years  prior  thereto  had  been  a  locomotive  engineer  and  it 
.was  necessary  for  the  proper  transactions  of  his  business  that  he 
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should  live  and  reside  at  Roseburg;  that  for  more  than  a  year 
prior  to  May  7th,  the  domestic  relations  between  him  and  the 
defendant  had  been  greatly  strained  yet  he  had  maintained  a 
home  in  Portland,  where  his  wife  resided;  that  on  the  day  named 
the  defendant,  for  the  purpose  of  cheating,  wronging  and  de- 
frauding him,  promised  and  agreed  that  if  he  would  deed  to  her 
the  property  in  question  which  he  owned  at  the  time  of  his  mar- 
riage, that  she  would  remove  from  Portland  to  Roseburg  and 
there  live  with  him  as  his  wife;  that  she  had  no  intention  of 
keeping  such  promise,  but  purposed  thereby  to  wrong  and  de- 
fraud him  out  of  the  property ;  that  relying  upon  the  good  faith 
of  the  defendant,  he  went  to  great  expense  in  preparing  a  home 
in  Roseburg,  and  deeded  to  her  the  property  in  dispute,  but  that 
immediately  upon  the  delivery  of  the  deed  she  absolutely  refused 
to  go  to  Roseburg  and  live  with  him  and  now  asserts  that  she 
will  never  do  so  nor  in  any  way  keep  or  perform  her  promise  and 
agreement,  and  refuses  to  redeed  the  property  to  the  plaintiff; 
that  in  so  inducing  the  plaintiff  to  deed  her  the  property  and  in 
so  refusing  to  go  to  Roseburg,  the  consideration  for  the  deed 
failed,  and  the  defendant  has  committed  a  fraud  against  the 
rights  of  the  plaintiff. 

Service  was  had  upon  the  defendant  but  no  appearance  was 
made  by  her  nor  further  proceedings  had  in  the  suit  until  June 
11,  1904,  when  plaintiff,  by  leave  of  court,  filed  what  he  denom- 
inated an  amended  complaint,  in  which  it  is  alleged : 

"That  the  domestic  relations  between  plaintiff  and  defendant 
had  been  greatly  strained  because  of  certain  rumors  which  had 
come  to  plaintiff  to  the  effect  that  the  defendant,  his  wife,  had 
been  seen  in  the  company  of  one  J.  S.  Seed,  a  man  of  a  notori- 
ously bad  moral  reputation,  yet,  nevertheless,  upon  the  said 
defendant  protesting  and  asserting  that  her  relations  with  said 
Seed  were  only  those  which  any  honorable  woman  and  faithful 
wife  might  maintain,  this  plaintiff  believing  said  protestation 
and  assertions,  and  having  confidence  in  the  truth,  chastity  and 
loyalty  of  said  defendant,  had  maintained  and  was  maintaining 
a  home  in  the  said  City  of  Portland;  that  on  said  7th  day  of 
May,  1903,  the  said  defendant  for  the  purpose  of  cheating, 
wronging  and  defrauding  this  plaintiff,  and  protesting  her  love, 
affection  and  devotion  for  him,  and  avowing  her  acts  to  have 
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always  been  honorable,  and  especially  her  relations  with  the  said 
Seed  to  have  been  ever  proper  and  above  reproach,  promised  the 
said  plaintiff  that  if  he  would  deed  to  her  the  above-described 
property  she  would  immediately  move  to  Roseburg  and  there 
keep  and  maintain  the  home  and  family  relation  with  the  plain- 
tiff; that  the  defendant  when  she  made  said  promise  did  not 
have,  nor  did  she  ever  at  any  time  have,  any  intention  of  keep- 
ing the  same,  but  at  said  time,  notwithstanding  her  said  pro- 
testations and  avowals,  cherished  a  guilty  love  and  affection  for 
the  said  Seed,  and  had  theretofore,  together  with  said  Seed,  been 
caught  at  Second  and  Ash  streets  coming  out  of  a  lodging  house 
at  a  late  hour  of  the  night  by  the  wife  of  the  said  Seed,  and  was 
at  said  time  severely  beaten  by  the  said  wife  of  said  Seed; 
intended  and  purposed  by  her  said  false  promises  and  false  pro- 
testations of  love  for  plaintiff  and  her  false  assertions  of  honor, 
to  cheat,  wrong  and  defraud  the  plaintiff  into  executing  said 
deed ;  that  the  plaintiff  relying  solely  upon  the  good  faith  of  his 
said  wife  in  making  said  promise  and  agreement,  and  relying 
upon  the  truth  of  her  said  protestations  and  avowals,  went  to  a 
great  expense  in  securing  a  home  in  the  City  of  Roseburg,  Or., 
where  the  plaintiff  and  defendant  and  their  son  should  reside, 
and  depending  solely  and  entirely  upon  the  truth  of  said  pro- 
testations and  avowals  and  upon  said  promise  to  go  to  Roseburg 
and  there  keep  a  home  for  the  plaintiff,  the  plaintiff  made, 
executed  and  delivered  to  the  defendant  his  certain  deed  to  said 
property  above  described,  which  deed  the  said  defendant  then 
and  there  received  and  immediately  caused  the  same  to  be  placed 
of  record  in  the  proper  office  of  said  county. 

(4)  That  immediately  upon  receiving  said  deed  and  placing 
the  same  upon  record  the  defendant  absolutely  refused  to  go  to 
said  City  of  Roseburg  as  she  had  so  agreed,  and  said  she  would 
never  go  there,  notwithstanding  that  upon  that  consideration 
and  no  other,  except  as  herein  stated,  said  deed  was  given,  and 
thereupon  plaintiff  demanded  that  said  deed  be  surrendered  and 
given  up  to  plaintiff,  which  demand  was  refused. 

(5)  That  at  the  time  of  making  said  protestations  and  avow- 
als the  said  defendant  was  in  love  with  the  said  Seed,  and  was 
lewdly  associating  with  him,  and  has  continued  so  to  do  in  an 
open  manner,  and  particularly  on  June  8,  1904,  committed  the 
crime  of  adultery  with  said  Seed  in  the  private  lodgings  of  said 
Seed  in  Portland,  Or. 

(6)  That  said  defendant  in  so  inducing  said  plaintiff  to  deed 
said  property  to  her,  and  in  so  refusing  to  go  to  Roseburg  with 
plaintiff  as  aforesaid  and  in  so  refusing  to  deed  said  property 
back  to  plaintiff,  committed  a  gross  fraud  against  the  rights  of 
plaintiff. 
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(7)  That  by  reason  of  the  premises  there  has  been  a  total 
failure  of  consideration  of  said  deed  and  the  same  fraudulently 
secured  from  plaintiff;  that  had  the  plaintiff  known  the  things 
done  and  purposed  by  the  said  defendant  as  aforesaid  he  would 
never  have  executed  said  deed. 

Wherefore  plaintiff  prays  for  a  decree  of  this  court  that  the 
said  defendant  shall  reconvey  to  this  plaintiff  said  property,  and 
for  a  decree  canceling  and  holding  for  naught  said  deed  from 
plaintiff  to  defendant,  and  that  in  the  event  of  the  refusal  of 
said  defendant  to  so  redeed  said  property,  that  the  decree  entered 
herein  may  stand  as  and  for  said  deed,  and  for  such  other  and 
further  relief  as  seems  just  and  equitable  to  the  court,  and  for 
his  costs  and  disbursements." 

The  defendant  moved  to  strike  from  the  amended  complaint 
the  averment  that  she  had  committed  adultery  with  said  Seed 
in  June,  1904,  for  the  reason  that  such  act  occurred  after  the 
filing  of  the  original  complaint,  and  to  strike  out  other  allega- 
tions because  they  were  sham,  frivolous  and  irrelevant.  This 
motion  was  overruled  and  the  defendant  answered,  denying  the 
material  averments  of  the  amended  complaint  and  alleging 
affirmatively  that  she  received  the  deed  in  good  faith,  intending 
to  keep  and  perform  her  promise  to  go  to  Roseburg  and  live 
with  the  plaintiff  as  his  wife,  but  that  he  refused  to  procure 
transportation  for  herself  and  son.  The  testimony  was  taken, 
and  a  decree  rendered  in  favor  of  plaintiff,  from  which  the 
defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of  Dolph,  Mal- 
lory,  Simon  &  Oearin,  and  Julius  Caesar  Mor eland,  with  oral 
arguments  by  Mr.  Moreland  and  Mr.  Cyrus  A.  Dolph. 

For  respondent  there  was  a  brief  over  the  name  of  Bronaugh 
&  Bronaugh,  with  an  oral  argument  by  Mr.  Jerry  England  Bro- 
naugh. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  It  is  argued  that  the  court  erred  in  overruling  the  motion 
to  strike  from  the  amended  complaint  the  averment  of  matters 
happening  after  the  filing  of  the  original,  for  the  reason  that 
such  matters,  if  proper  at  all,  could  have  been  presented  only 
by  supplemental  complaint.    As  a  general  rule,  facts  occurring 


May,  1906]  Jennings  v.  Jennings.  73 

after  the  filing  of  the  original  bill  should  be  presented,  when 
proper  at  all,  by  supplemental  bill  and  cannot  be  introduced  by 
amendment :  16  Cyc.  340.  But  this  rule  seems  to  be  subject  to 
the  exception  that  if  no  answer  has  been  filed  at  the  time  leave 
is  granted,  and  amendment  made,  it  is  proper  to  allow  matters 
arising  after  the  original  bill  was  filed  to  be  added  by  way  of 
amendment:  Story,  Equity  (9  ed.),  §  885;  I  Daniel,  Ch.  PI.  & 
Pr.  *407.  But  whatever  the  true  rule  may  be  is  unimportant 
in  this  case.  The  amended  bill  does  not  substantially  change 
the  cause  of  suit  or  introduce  any  matter  arising  after  the  filing 
of  the  original  complaint,  except  the  averment  that  defendant 
committed  adultery  with  Seed  in  June,  1904,  and  this  would 
have  been  competent  as  testimony  under  the  averments  of  the 
complaint  for  the  purpose  of  throwing  light  upon  the  method 
and  purpose  of  defendant  in  securing  the  deed  in  question  from 
the  plaintiff.  The  original  bill  averred  that  the  relations  of 
plaintiff  and  defendant  were  strained  at  the  time  the  deed  was 
made,  without  setting  out  the  particulars  thereof  or  the  reasons 
therefor.  The  amended  bill,  however,  sets  out  these  matters 
more  in  detail  by  alleging  the  relations  of  the  defendant  and 
Seed  and  her  unlawful  association  with  him  and  guilty  love  and 
affection  for  him.  These  were  matters  germane  to  the  original 
cause  of  suit  and  were  properly  introduced  by  amendment. 

2.  The  facts  in  the  case  require  but  a  brief  notice.  No  useful 
purpose  would  be  served  by  embodying  them  in  an  opinion  and 
thus  making  a  public  record  of  the  details  of  the  unfortunate 
estrangement  and  disagreement  between  plaintiff  and  defendant, 
and  the  cause  thereof  or  of  the  circumstances  under  which  the 
deed  in  question  was  made.  It  is  sufficient  that  we  have  exam- 
ined the  record  and  are  all  of  the  opinion  that  the  deed  was 
obtained  through  fraud  and  deceit  with  no  intent  on  the 
part  of  the  defendant  to  keep  and  perform  her  promise,  but  with 
the  design  of  abandoning  the  plaintiff  after  obtaining  his  prop- 
erty, and  continuing  her  unlawful  relations  with  her  paramour, 
and  that,  under  such  circumstances,  plaintiff  is  entitled  to  a 
decree  as  prayed  for:  Dickerson  v.  Dicherson,  24  Neb.  530  (39 
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N.  W.  429,  8  Am.  St.  Rep.  213)  ;Meldrum  v.  Meldmm,  15.  Colo. 
478  (24  Pac.  1083,  11  L.  R.  A.  65) ;  Evans  v.  Carrington,  2 
De  G.,  F.  &  J.  *481 ;  Evans  v.  Edmonds,  76  E.  C.  L.  775. 
The  decree  is  therefore  affirmed.  Affirmed. 


Argued  5  Oct.,  decided  30  Oct.,  rehearing  denied  4  Dec.  1905. 

WELLS  v.  PAGE. 

3  L.  R.  A.  (N.  S.)   103;  82  Pac  866. 

Vendor  and  Purchaser — Tender — Fault  of  Vendee. 

1.  A  vendor  of  real  property,  who  is  prepared  to  carry  out  his  part  of 
the  contract,  need  not  tender  a  deed  or  make  an  offer  to  perform,  before 
suing;  the  vendee  for  a  breach  of  his  contract  to  purchase,  after  the  latter 
has  repudiated  the  agreement. 

Vendor  and  Purchaser — Breach  by  Vendee — Ability  to  Perform.* 

2.  A  vendor  of  real  property  desiring  to  claim  a  forfeit  deposited  by 
the  other  party  to  a  contract  for  the  sale  of  such  property,  must  show 
that  he  Is  prepared  to  perform  on  his  side,  notwithstanding-  the  purchaser 
refused  compliance  before  the  time  for  completing  the  transfer. 

From  Multnomah:  Arthur  L.  Frazer,  Judge. 

Statement  by  Mr.  Justice  Bean. 

This  is  an  interpleader  suit  by  Wells,  Fargo  &  Co.  against 
James  E.  Page  and  others.  On  March  14,  1902,  Benson  and 
Hyde  and  W.  H.  Gilbert  entered  into  a  contract  in  writing  for 
the  sale  by  the  former  and  the  purchase  by  the  latter  of  8,280 
acres  of  land  in  the  State  of  Washington.  Benson  and  Hyde 
had  no  title  at  the  time  the  contract  was  made,  but  the  land  had 
been  selected  by  them,  or  for  their  benefit,  under  the  provisions 
of  the  act  of  Congress  of  June  4,  1897,  permitting  the  surrender 
of  lands  within  forest  reserves  and  the  selection  of  other  lands 
in  lieu  thereof.  Under  the  rules  and  regulations  of  the  Interior 
Department,  no  title  vested  in  the  selectors  of  such  lands  until 
the  selections  were  approved  by  the  Commissioner  of  the  Gen- 
eral Land  Office.  None  of  the  selections  which  Benson  and  Hyde 
agreed  to  sell  to  Gilbert  had  been  so  approved  at  the  time  the 

•Note. — See  note  to  this  case  in  3  L.  R.  A.  (N.  S.)  103,  collecting 
authorities  and  pointing  out  an  unusual  feature  of  this  case.  In  30  L.  R.  A. 
33-73,  is  an  extensive  note,  Right  to  Rescind  or  Abandon  Contract  Because 
of  Other  Party's  Default,  In  which  note  pages  43,  48-49  and  64-66. 

Reporter. 
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contract  was  made.  This  fact  was  recited  in  the  agreement,  and 
ic  was  stipulated  that,  whenever  the  Commissioner  should  ap- 
prove any  of  the  selections,  the  title  of  the  selector  should  be 
considered  good  and  sufficient,  and  a  deed  from  him,  conveying 
all  his  interest  and  such  as  he  might  thereafter  acquire,  should 
be  deemed  a  good  and  sufficient  deed.  It  was  further  agreed 
that  Gilbert  should  deposit  with  Wells,  Fargo  &  Co/s  Bank  in 
Portland  $10,000,  which  should  be  retained  and  held  by  the  bank 
as  a  forfeit  to  Benson  and  Hyde  in  case  of  the  failure  of  Gilbert 
to  comply  with  the  terms  of  his  agreement,  and  from  which  the 
last  payments  on  account  of  the  purchase  price  of  the  land 
should  be  made,  if  the  terms  of  the  contract  were  kept  and  per- 
formed by  Benson  and  Hyde;  and  that,  if  default  should  be 
made  by  Gilbert  in  the  performance  on  his  part  of  any  of  the 
conditions  of  the  contract,  the  agreement  of  Benson  and  Hyde 
to  sell  and  his  right  to  purchase  any  of  the  lands  for  which 
payment  had  not  been  actually  made,  should  cease  and  deter- 
mine, and  the  forfeit  money  should  thereupon  become  the  prop- 
erty of  Benson  and  Hyde,  and  the  bank  should  pay  it  over  to 
them.  It  was  also  agreed  that  in  addition  to  the  forfeit  money 
Gilbert  should  at  all  times  have  on  deposit  with  the  bank  $10,000 
with  which  to  make  the  payments  as  they  became  due,  and  that 
when  any  of  the  selections  should  be  approved,  and  Benson  and 
Hyde  should  deliver  to  the  bank*  a  deed  or  deeds,  in  a  certain 
form  as  agreed  upon,  conveying  to  Gilbert  all  the  title,  present 
and  prospective,  of  the  selectors,  accompanied  by  evidence  of  the 
approval  of  the  selections,  the  bank  should  pay  out  of  the 
money  deposited  with  it,  exclusive  of  the  forfeit  money,  to  Ben- 
son and  Hyde  the  purchase  price.  It  was  further  stipulated 
that,  if  all  the  selections  were  not  approved  within  one  year 
from  the  date  of  the  contract,  it  should  be  optional  with  Gilbert, 
either  to  cancel  the  contract  or  continue  the  same  as  to  unap- 
proved selections.  Upon  making  the  contract,  Gilbert  deposited 
with  the  bank  the  forfeit  money  as  required,  and  also  money 
with  which  to  pay  the  purchase  price  of  the  lands  as  the  deeds 
therefor  should  be  delivered  to  it  by  Benson  and  Hyde;  and 
thereafter,  and  prior  to  January,  1903,  there  were  approved  by 
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the  Commissioner  of  the  General  Land  Office  selections  covering 
4,160  acres,  which  were  conveyed  to  Gilbert  and  paid  for  by  the 
bank.  In  September,  1902,  the  timber  on  the  land  mentioned 
in  the  contract  was  destroyed  or  injured  by  fire,  and  in  Janu- 
ary following  Gilbert  notified  Benson  and  Hyde  that  he  would 
decline  to  receive  or  pay  for  any  more  of  the  land,  and  de- 
manded from  the  bank  the  return  of  the  forfeit  money.  Benson 
and  Hyde,  without  procuring  or  attempting  to  procure  the 
approval  of  any  more  selections,  or  endeavoring  to  place  them- 
selves in  a  position  to  comply  with  the  contract  on  their  part, 
also  demanded  the  forfeit  money,  and  the  bank,  being  in  doubt, 
filed  a  bill  in  equity  for  a  decree  requiring  Gilbert  and  Benson 
and  Hyde  and  the  defendant  Page  to  interplead,  paid  the  money 
into  court,  and  was  discharged  from  any  further  liability  in  the 
premises.  Page's  claim  upon  the  forfeit  money  was  settled,  but 
Gilbert  and  Benson  and  Hyde  filed  appropriate  pleadings  set- 
ting up  their  respective  claims,  and  upon  a  trial  the  money  was 
decreed  to  be  paid  over  to  Gilbert,  and  Benson  and  Hyde  appeal. 

Affirmed. 
For  defendants  and  appellants,  Benson  and  Hyde,  there  was 
an  oral  argument  by  Mr.  Albert  Hawes  Tanner,  with  a  brief  to 
this  effect. 

I.  Tender  was  unnecessary :  North  v.  Pepper,  21  Wend.  636 ; 
Gray  v.  Smith,  28  C.  C.  A.  168  (48  U.  S.  App.  581,  83  Fed. 
824)  ;  Crary  v.  Smith,  2  N.  Y.  60;  Turner  v.  Parry,  27  Ind.  163; 
Gray  v.  Dougherty,  25  Cal.  280;  Blunt  v.  Tomlin,  27  111.  93; 
Lyman  v.  Gedney,  114  111.  408  (55  Am.  Rep.  871,  29  N.  E.  282) ; 
Bucklen  v.  Hasterlik,  155  111.  423  (40  N.  E.  561) ;  Johnston  v. 
Johnson,  43  Minii.  5  (44  N".  W.  668) ;  Hampton  v.  Speckenagle, 
9  Serg.  &  E.  212  (11  Am.  Dec.  704) ;  Sweitzer  v.  Hummel,  3 
Serg.  &  R.  228;  MvWilliams  v.  Brookens,  39  Wis.  334;  Black  v. 
Crowther,  74  Mo.  App.  484;  Galvm  v.  Collins,  128  Mass.  525; 
Curtis  v.  Aspinwall,  114  Mass.  187  (19  Am.  Rep.  332);  Car- 
penter  v.  Holcomb,  105  Mass.  280. 

II.  The  vendor  of  real  estate  may  perfect  his  title  at  any  time 
before  the  period  fixed  for  the  completion  of  the  contract,  and 
the  fact  that  his  title  was  incomplete  at  the  time  the  contract 
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was  made  is  immaterial :  Sugden,  Vend.  &  Pur.  8  Am.  Ed.  396 ; 
Maupin,  Marketable  Title  to  Real  Estate,  308,  p.  741. 

For  defendant  and  respondent,  Gilbert,  there  was  an  oral  argu- 
ment by  Mr.  Harrison  Gray  Piatt,  with  a  brief  to  this  effect. 

1.  The  evidence  disclosed  that  Benson  and  Hyde  could  not 
make  title  to  the  lands  which  it  is  claimed  Gilbert  declared  he 
would  not  accept.  Gilbert  is  not  liable  in  damages  to  Hyde  and 
Benson  because,  as  a  matter  of  fact,  Benson  and  Hyde  were 
unable  to  comply  with  their  part  of  the  contract.  The  court 
will  not  mulct  a  party  in  damages  for  declaring  that  he  would 
not  accept  and  pay  for  property  which  the  other  party  could 
not  convey  and  deliver:  Bigler  v.  Morgan,  77  N.  Y.  312,  319; 
McCann  v.  Albany,  158  N.  Y.  634,  639  (53  N.  E.  673)  ;  Sievers 
v.  Brown,  34  Or.  454,  460  (45  L.  R.  A.  642,  56  Pac.  171). 

2.  Where  a  party  sells  property  which  he  is  neither  able  to 
convey  himself  nor  to  compel  a  third  person  to  convey,  the  pur- 
chaser, when  he  finds  out  the  true  state  of  facts,  may  repudiate 
the  contract:  Brewer  v.  Broadwood,  L.  R.  22  Ch.  Div.  105; 
Getty  v.  Peters,  82  Mich.  661  (10  L.  R.  A.  465,  46  N.  W.  1036) ; 
Gerli  v.  Poidebard  Silk  Mfg.  Co.  57  N.  J.  Law,  432  (51  Am.  St. 
Rep.  612,  30  L.  R.  A.  61,  31  Atl.  401) ;  Sievers  v.  Brown,  34  Or. 
454,  460  (45  L.  R.  A.  642,  56  Pac.  171). 

3.  The  action  of  the  officials  of  the  Land  Department  of  the 
United  States  in  sustaining  and  rejecting  the  entries  made  on 
behalf  of  Hyde  and  Benson  is  presumed  to  be  correct,  being  in 
performance  of  their  official  duty,  until  reversed  or  modified: 
B.  &  C.  Comp.  §  788,  subds.  15,  20,  27,  34. 

4.  Even  those  courts  which  hold  that  an  actual  tender  may  be 
waived  by  a  prior  declaration  that  conveyance  would  be  refused, 
expressly  declare  that  to  entitle  a  party  to  damages,  who  relies 
on  such  waiver,  he  must  not  only  show  the  waiver,  but  he  must 
also  show  that  he  was  ready  and  had  the  present  ability  to  con- 
vey according  to  the  terms  of  the  contract.  Benson  and  Hyde 
alleged  such  ability,  but  entirely  failed  to  prove  it:  Nelson  v. 
Plimpton  Fire  Proof  El  Co.  55  N".  Y.  480 ;  Bigler  v.  Morgan, ' 
77  N.  Y.  312-318;  Eddy  v.  Davis,  116  N.  Y.  247  (22  N.  E. 
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362);  Baker  v.  The  Bishop  Hill  Colony,  25  111.  264;  Mix  v. 
Beach,  46  111.  311;  Wallace  v.  McLaughlin,  57  111.  53;  Peck  v. 
Brighton  Co.  69  111.  203;  Hale  v.  Cravener,  128  111.  408  (21 
N.  E.  524) ;  Pfotte  Lcand  Co.  v.  Hubbard,  12  Colo.  App.  465; 
Gray  v.  Smith,  83  Fed.  824,  829  (28  C.  C.  A.  168) ;  Birge  v. 
Bock,  24  Mo.  App.  330;  9  Cyc.  601. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  money  in  dispute  was  the  property  of  Gilbert,  and  was 
deposited  with  the  bank  by  him.  He  is  therefore  entitled  to 
its  return,  unless  Benson  and  Hyde  have  a  cause  of  action  against 
him  for  default  in  the  performance  of  the  contract.  He  depos- 
ited the  money  as  security  for  the  performance  of  his  contract, 
to  be  forfeited  only  in  case  of  his  default,  and,  whether  it  be 
regarded  as  liquidated  damages,  as  security  for  actual  damages 
sustained,  or  as  a  sum  to  be  forfeited  to  the  vendors  in  case  of 
the  vendee's  default,  is  immaterial,  unless  he  is  liable  for  a 
failure  to  comply  with  the  contract.  It  is  shown  by  the  record, 
and  is  admitted,  that  none  of  the  selections  which  Benson  and 
Hyde  agreed  to  sell  and  convey  to  Gilbert,  and  which  have  not 
been  accepted  or  paid  for  by  him,  had  been  approved  by  the 
Commissioner  of  the  General  Land  Office  at  the  time  of  the 
renunciation  of  the  contract  by  Gilbert,  nor  were  any  of  such 
selections  thereafter  approved  during  the  life  of  the  contract,  or 
since,  except  one  for  160  acres  in  May,  1903.  All  the  other 
lands  were  either  not  open  to  selection,  or  had  been  abandoned 
by  the  selectors,  or  the  selections  had  been  rejected  or  suspended 
by  the  land  department,  or  for  some  reason  not  approved,  and 
there  is  no  proof  or  showing  that  approvals  could  or  would  have 
been  obtained  but  for  the  renunciation  of  the  contract  by  Gil- 
bert, except  the  mere  opinion  of  Hyde,  based  on  no  substantial 
foundation,  and  for  which  he  can  give  no  sufficient  reason.  Of 
the  land  included  in  the  contract  4,160  acres  were  conveyed  to 
Gilbert  and  paid  for,  240  acres  were  not  open  to  selection  and 
40  acres  were  abandoned,  leaving  3,840  acres,  which  it  is  claimed 
Gilbert  refused  to  accept.  Of  this  amount,  the  selection  for 
1,240  acres  was  rejected  April  10,  1902,  and  was  also  included 
in  the  general   order  of  November  21,   1902,   suspending  all 
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selections  made  by  Hyde  or  in  his  name.  The  selection  for 
1,680  acres  was  suspended  April  22,  1902,  and  was  also  included 
in  the  general  order  referred  to,  and  this  order,  so  far  as  the 
evidence  shows,  remains  in  full  force  and  unrevoked.  A  selec- 
tion of  C.  W.  Clarke  for  640  acres  had  been  rejected  prior  to 
the  making  of  the  contract.  An  appeal  was  taken  from  the 
order  of  rejection  and  it  was.  reversed  on  March  30,  1903,  after 
the  expiration  of  the  time  for  performance.  The  selection  of 
Clarke  for  120  acres  was  not  approved  and  the  Commissioner 
called  for  additional  evidence,  and  the  selection  for  160  acres 
was  approved  May  7,  1903.  It  thus  appears  that  Benson  and 
Hyde  were  at  no  time  in  a  position,  during  the  life  of  the  con- 
tract, to  require  Gilbert  to  receive  and  accept  the  deeds,  the 
delivery  of  which  was  made  a  condition  precedent  to  the  pay- 
ment by  him  of  the  purchase  price  and  necessary  to  put  him  in 
default.  They  did  not  own  and  could  not  have  conveyed  or 
caused  to  be  conveyed  the  land  which  they  had  agreed  to  sell, 
and  which  Gilbert  had  agreed  to  purchase  and  pay  for. 

1.  *  It  is  contended,  however,  that  the  renunciation  of  the  con- 
tract, and  the  refusal  of  Gilbert  to  be  bound  by  it,  before  the 
time  for  performance  had  expired,  excused  them  from  tendering 
the  deeds  or  showing  that  they  were  in  a  position  to  complete 
the  performance  of  the  contract.  Where  either  party  to  a  con- 
tract gives  notice  to  the  other,  before  the  time  for  performance 
has  arrived,  that  he  will  not  comply  with  its  terms,  the  other  is 
relieved  from  averring  or  proving  tender  of  performance  in  an 
action  thereon :  3  Page,  Contracts,  §  1436.  Thus,  where  a  ven- 
dor of  real  estate  has  title  or  ability  to  perform,  and  the  vendee 
repudiates  the  contract  before  the  time  for  performance  has 
arrived,  it  is  not  necessary  for  the  vendor  to  aver  a  tender  or 
offer  to  perform  in  an  action  for  a  breach  of  the  contract,  be- 
cause such  a  step  would  be  but  an  idle  and  useless  ceremony: 
2  Warvelle,  Vendors  (2  ed.),  §  757;  North's  Admrs.  v.  Pepper, 
21  Wend.  636;  Johnston  v.  Johnson,  43  Minn.  5  (44  N.  W. 
668). 

2.  But  the  waiver  by  refusal  to  perform  goes  only  to  the  for- 
mal matter  of  the  presentation  or  tender  of  a  deed  or  demand 
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of  payment;  and  a  vendor  of  real  estate  cannot  enforce  the 
contract  against  a  vendee  who  is  in  default  or  has  repudiated 
it,  unless  he  himself  is  in.  a  condition  to  perform :  Steven  v. 
Brown,  34  Or.  454  (56  Pac.  171,  45  L.  H.  A.  642) ;  Hampton 
v.  Speckenagle,  9  Serg.  &  B.  212  (11  Am.  Dec.  704) ;  Bigler  v. 
Morgan,  It  N.  Y.  312;  Gray  v.  Smith,  83  Fed.  824  (28  C.  C.  A. 
168)  ;  Mix  v.  Beach,  46  111.  311 ;  Wallace  v.  McLaughlin,  57  111. 
53 ;  Peck  v.  Brighton  Co.  69  111.  200 ;  Bvrge  v.  Bock,  24  Mo.  App. 
330v  In  Sievers  v.  Brown,  34  Or.  454  (45  L.  R.  A.  642,  56  Pac. 
171),  the  vendee  refused  to  pay  the  first  installment  due  on  the 
contract,  and  the  court  said  that  his  default  did  not  authorize 
the  vendor  to  declare  a  forfeiture  until  he  himself  was  ready 
and  able  to  convey  the  premises  according  to  the  terms  of  his 
bond.  Hampton  v.  Speckenagle,  9.  Serg.  &  E.  212  (11  Am.  Dec. 
704),  was  an  action  by  a  vendor  to  recover  damages  for  the  non- 
performance by  a  vendee  of  a  contract  to  convey  real  estate 
which  was  incumbered  in  excess  of  the  purchase  price  at  the 
time  the  contract  was  made,  but  which  incumbrances  were  not 
disclosed  to  the  vendee.  Before  the  time  for  performance 
arrived,  the  vendee  denied  having  made  the  contract,  and  de- 
clared that  he  would  not  comply  therewith.  It  was  held  that 
such  renunciation  by  him  excused  the  vendor  from  tendering  a 
deed  before  bringing  his  action,  but  that,  before  he  "would  be 
entitled  to  recover  damages,  it  was  incumbent  on  him  to  show 
that  it  was  not  (sic)  in  his  power  to  make  a  good  title.  He  has 
averred  in  his  declaration  that  he  was  ready  to  do  all  things 
necessary  to  be  done  on  his  part,  and  that  averment  cannot  be 
supported,  if  he  was  unable  to  make  title.  If  the  incumbrances 
were  of  such  a  nature  that  the  jury  might  be  satisfied  from  the 
plaintiff's  evidence  that  he  could  and  would  have  removed  them, 
had  the  defendant  been  willing  to  accept  a  conveyance,  the  case 
would  fall  within  the  principle  of  McMurtie  v.  Bergasse,  and  the 
plaintiff  might  recover.  But  the  ability  to  discharge  the  incum- 
brances was  a  point  which  lay  upon  the  plaintiff  to  establish 
beyond  doubt.  If  he  failed  there,  he  could  not  be  entitled  to 
damages;  but,  if  he  satisfied  the  jury  on  that  point,  he  might 
recover." 
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Bigler  v.  Morgan,  77  N.  Y.  312,  was  likewise  an  action  for 
the  breach  of  an  executory  contract  to  exchange  lands,  and 
the  court,  speaking  through  Mr.  Justice  Rapallo,  says. that, 
to  entitle  the  vendor  "to  recover  damages  for  a  breach  of  the 
contract,  he  must  show  that  he  was  ready  and  willing  to  de- 
liver such  a  deed  as  the  contract  called  for.  The  refusal  of 
the  defendant  to  perform,  although  it  obviated  the  necessity 
of  a  formal  tender  of  a  deed,  did  not  dispense  with  the  neces- 
sity of  showing  that  the  plaintiff  was  able,  ready  and  willing 
to  perform;  and  ordinarily  this  requires  that  the  deed  called 
for  by  the  contract  should  be  prepared  and  ready  for  delivery." 
And  after  alluding  to  the  distinction  between  an  action  to 
rescind  a  contract  and  recover  back  payments  made  thereon, 
and  one  to  enforce  it  and  recover  damages,  the  learned  justice 
continues:  "However  positively  a  vendee  may  have  refused  to 
perform  his  contract,  and  however  insufficient  the  reason  as- 
signed for  his  refusal,  he  cannot  be  subjected  to  damages  with- 
out showing  that  he  would  have  received  what  he  contracted 
for,  had  he  performed."  Gray  v.  Smith,  83  Fed.  824  (28 
C.  C.  A.  168),  was  also  an  action  of  like  character.  The  vendor 
did  not  have  title  to  the  property  which  he  agreed  to  convey. 
Before  the  time  for  the  completion  of  the  contract,  the  vendee 
refused  to  abide  by  and  repudiated  it.  The  vendor  claimed  that 
such  refusal  excused  him  from  showing  his  ability  to  perform. 
This  position  was  thus  disposed  of  by  Mr.  Justice  Gilbert: 
"It  is  true  that  where  the  vendor  of  property,  before  the  ar- 
rival of  the  time  for  the  completion  of  his  contract  of  sale 
or  conveyance,  disables  himself  from  performing  by  disposing 
of  the  property  to  another,  the  purchaser  may  at  once  bring  his 
action,  and  he  need  not  aver  or  prove  tender  of  the  purchase 
money  upon  his  part,  nor  his  ability  to  carry  out  the  con- 
tract; and,  where  either  party  to  a  contract  gives  notice  to  the 
other  that  he  will  not  comply  with  its  terms,  the  other  is  ex- 
cused from  averring  or  proving  a  tender  of  performance.  But, 
in  any  case  of  action  upon  a  contract,  the  elements  of  the 
plaintiff's  damage  must  be  certain,  and  the  facts  must  exist 
from  which  it  may  be  deduced  that  he  has  suffered  loss.    One 
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who  makes  a  contract  to  sell  property  of  which  he  has  no  title, 
nor  the  certain  means  of  procuring  title,  presents  no  facts 
upon  which  damage  to  him  may  be  predicated,  if  the  pur- 
chaser withdraws  from  the  contract.  The  pleadings  and  the 
findings  in  this  case  leave  it  uncertain  whether  the  plaintiff 
could  ever  have  acquired  title  to  the  Market  street  lot.  So 
far  as  the  performance  of  his  contract  was  concerned,  he  was 
in  no  better  attitude  than  one  who  has  disabled  himself  from 
carrying  out  a  contract  of  sale  by  selling  the  property  to 
another." 

We  are  of  the  opinion,  therefore,  that  Benson  and  Hyde 
are  not  entitled  to  the  money  in  dispute,  because  they  have 
not  shown  that  they  were  able  to  perform  the  contract  on  their 
part.  Gilbert's  repudiation  of  the  agreement  before  the  time 
for  performance  had  arrived  would  probably  have  excused  them 
from  making  a  formal  tender  of  a  deed;  but  it  did  not  relieve 
them  from  showing  an  ability  to  comply  with  the  contract,  if 
they  intended  to  put  him  in  default,  so  as  to  entitle  them  to 
the  forfeit  money.  Affirmed. 


Argued  20  February,  decided  3  April,  rehearing  denied  17  July,  1906. 
GASTON  v.  PORTLAND. 
84  Pac  1040. 
Writ  op  Rbvibw — Form  of  Petition — Attaching  Exhibits. 

1.  In  view  of  the  provision  of  Section  696,  B.  &  C.  Comp.,  that  a  peti- 
tion for  a  writ  of  review  shall  describe  with  convenient  certainty  the 
determination  sought  to  be  reviewed,  the  petition  should  state  such  mat- 
ters as  are  necessary,  and  copies  of  the  record  objected  to  should  not  be 
attached  as  exhibits — all  that  matter,  and  the  expense  of  providing  it, 
being  provided  for  by  Sections  598  and  699  of  the  Code. 

Writ  of  Review — Pleading — Demurrer — Motion  to  Quash. 

2.  Under  the  practice  in  Oregon  concerning  writs  of  review  as  defined 
by  Section  603,  B.  &  C.  C.  Comp.,  requiring  the  court  Issuing  the  writ  to 
affirm,  reverse,  modify  or  annul  the  decision  reviewed,  or  to  direct  the 
inferior  tribunal  to  proceed  In  a  designated  manner,  the  only  pleading 
on  the  part  of  the  defendants  is  a  return  to  the  writ,  and  it  is  not  proper 
practice  to  file  a  demurrer  to  the  petition  or  a  motion  to  quash  or -dismiss. 
All  objections  and  defenses  should  be  presented  In  the  form  of  a  return 
to  the  writ,  and  the  allegations  of  the  petition  are  to  be  deemed  true  if 
the  answer  raises  questions  that  would  ordinarily  be  presented  by  a 
motion  or  demurrer. 


April,  1906]  Gaston  v.  Portland.  83 

Municipal  Corporations — Right  to  Rbsbll  Lots  Oncs  Sold  Undbr 
Void  Proceeding — Caveat  Emptor. 

5.  Section  400  of  the  Portland  Charter  of  1903,  which  authorises  the 
city  to  reassess  property  for  public  improvements  in  certain  specified 
Instances,  does  not  authorize  the  city  to  sell  under  such  reassessment  where 
a  sale  was  made  under  the  prior  assessment,  even  though  such  sale  was 
entirely  void.  In  the  absence  of  a  provision  in  the  charter  for  returning; 
the  purchase  price  paid  at  the  first  sale. 

Idem. 

4.  That  part  of  Section  400  of  the  Portland  Charter  of  1903,  providing 
that  where  a  sale  has  been  declared  void  and  the  property  shall  be  resold 
under  a  reassessment  for  public  improvements,  the  entire  proceeds  shall 
be  paid  to  the  purchaser  at  the  prior  sale,  is  unconstitutional,  as  providing; 
for  a  seizure  of  one  man's  property  to  give  to  another,  in  violation  of 
Const  Or.  Art.  I,  1 18,  which  impliedly  prohibits  the  taking;  of  private 
property  for  private  use  at  any  price. 

Rights  of  Contractors  Purchasing  Lots  Sold  for  Public  Improve- 
ments— Caveat  Emptor. 

6.  Contractors  for  public  improvements  who  purchase  property  sold 
for  unpaid  assessments  on  their  own  work  have  no  further  rights  than 
other  persons  purchasing;  under  similar  circumstances,  and  buy  at  their 
peril. 

From  Multnomah:  Melvin  C.  Geoege  and  John  B.  Cle- 
land,  Judges. 

Statement  by  Mb.  Justice  Hailey. 

The  plaintiff  Mary  W.  Gaston  owns  three  lots  in  the  City 
of  Portland,  abutting  on  Main  Street,  between  certain  points 
where  the  city  made  street  improvements  under  the  charter 
of  1898,  and  endeavored  to  assess  each  of  her  lots  for  its  re- 
spective portion  of  the  costs  of  such  improvements.  Plaintiff 
having  failed  to  pay  such  assessments,  the  city  sold  her  lots 
for  the  full  amount  of  the  assessments,  under  the  provisions  of 
the  charter  of  1903.  She  then  brought  suit  against  the  pur- 
chasers of  the  lots,  and  had  the  assessment  and  sale  declared 
void.  Later,  in  1903,  the  city,  under  the  provisions  of  Section 
400  of  the  new  charter,  attempted  to  make  a  reassessment  of 
her  lots  for  the  same  street  improvements,  and  passed  a  reso- 
lution and  ordinances  for  that  purpose,  and  caused  its  proper 
officers  to  advertise  that  the  lots  would  be  sold  as  provided 
by  the  charter  unless  such  assessments  were  paid  within  30 
days  from  the  date  of  the  notice.  Plaintiff  then  filed  this 
petition  for  a  writ  of  review.  Attached  to  and  made  a  part 
of  the  petition  are  numerous  exhibits  which  are  copies  of  parts 
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of  the  proceedings  of  defendants  sought  to  be  reviewed.  The 
petition  was  granted  and  a  writ  of  review  issued  and  served 
upon  defendants,  who  made  no  return  thereto,  but  filed  general 
demurrers  "to  the  petition  and  return,  for  the  reason  that  the 
same  do  not  state  facts  sufficient  to  constitute  a  cause  of 
action."  At  the  hearing  it  was  stipulated  in  open  court  by 
the  parties  that  the  demurrers  be  considered  and  treated  as 
motions  to  quash  the  writ  of  review,  and  after  argument  and 
consideration  by  the  court  the  motions  were  allowed  and  an 
oral  notice  of  appeal  given  by  the  plaintiff  in  open  court,  and 
this  appeal  perfected.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  over  the  names  of  L.  A. 
McNary,  City  Attorney,  and  John  P.  Kavanaugh,  with  an  oral 
argument  by  Mr.  Kavanaugh. 

Mr.  Justice  Hailey  delivered  the  opinion  of  the  court. 

1.  The  practice  pursued  in  this  case  of  attaching  to  the  peti- 
tion a  number  of  exhibits  and  treating  them  as  the  record  of 
the  proceedings  to  be  reviewed  we  do  not  regard  as  being  in 
accord  with  the  intention  of  our  Code  providing  for  a  writ 
of  review.  The  sole  virtue  claimed  for  such  procedure  is  econ- 
omy; but  this  doubtful  claim  should  not  supplant  the  neces- 
sity for  regularity  in  compliance  with  the  provisions  of  our 
statute.  Section  596  of  our  Code  (B.  &  C.  Comp.)  clearly 
does  not  intend  that  the  petition  6hall  do  more  than  describe 
with  convenient  certainty  the  decision  or  determination  sought 
to  be  reviewed,  and  set  forth  the  errors  alleged  to  have  been  com- 
mitted therein.  Section  598  of  the  Code  (B.  &  C.  Comp.)  pro- 
vides that  before  allowing  the  writ  an  undertaking  with  one 
or  more  sureties,  to  be  approved  by  the  court,  must  be  filed 
by  the  plaintiff,  and  the  statutory  amount  of  such  undertaking 
is  sufficient  to  protect  the  defendant  in  such  a  proceeding 
against  all  reasonable  pecuniary  expenses,  and  Section  599  pro- 
vides for  the  return  of  the  writ  with  a  copy  of  the  record  or 
proceedings  in  question  annexed,  certified  to  by  the  clerk  or 
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other  person  having  the  custody  of  such  record  or  proceedings. 
This  court  in  Dayton  v*  Board  of  Equalization,  33  Or.  131-139 
(50  Pac.  1009,  1012),  in  speaking  of  the  office  of  the  writ  of 
review  under  our  Code,  said :  "It  is  substantially  the  common-  • 
law  remedy  by  certiorari,  which  was  invoked  for  the  purpose 
of  having  the  entire  record  of  the  inferior  tribunal  brought  up 
for  inspection,  to  determine  whether  it  had  jurisdiction  or  had 
exceeded  its  jurisdiction,  or  had  failed  to  proceed  according  to 
the  essential  requirements  of  the  law."  The  purpose"  of  the 
writ  being  thus  clearly  defined,  it  would  seem  unnecessary 
to  encumber  the  petition  with  numerous  exhibits  which  are 
copies  of  the  record  or  proceedings  to  be  reviewed,  and  like 
copies  of  which  are  to  be  annexed  to  and  returned  with  the 
writ. 

2.  No  provision  is  made  in  our  Code  for  filing  any  pleading 
after  the  order  directing  the  issuance  of  the  writ,  except  the 
writ  itself,  with  the  return  of  the  defendants  annexed  thereto. 
There  being  no  provision  for  a  motion  to  quash  the  writ,  it  is 
doubtful  whether  such  a  motion  will  lie  under  our  Code,  for 
such  a  motion  under  the  writ  of  certiorari  was  made  for  the 
purpose  of  dismissing  the  proceedings,  whereas,  under  our 
practice,  if  the  return  shows  the  decision  or  determination 
reviewed  to  be  proper,  the  court  must  affirm  such  decision  or 
determination,  and,  if  improper  or  void,  the  court  must  modify, 
reverse  or  annul  such  decision  or  determination,  as  the  case 
may  be,  or  by  mandate  direct  the  inferior  court  to  proceed  in 
the  matter  reviewed  according  to  its  decision:  Section  603, 
B.  &  C.  Comp. ;  Woodruff  v.  County  of  Douglas,  17  Or.  314-320 
(21  Pac.  49).  Thus,  under  our  Code,  the  proceedings  are  not 
to  be  dismissed,  but  acted  upon  in  accordance  with  Section 
603,  B.  &  C.  Comp.  There  being  no  return  of  the  writ,  the 
demurrers  can  only  be  treated  as  motions  to  dismiss  the  peti- 
tion for  insufficiency  of  facts  to  warrant  the  issuance  of  a 
writ,  and  while  we  deem  such  procedure  decidedly  irregular  and 
not  warranted  by  our  Code,  inasmuch  as  the  lower  court  and 
all  parties  have  practically  so  regarded  the  demurrers,  they  will 
be  so  treated  in  this  case,  but  not  to  serve  as  a  precedent;  the 
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proper  procedure  being,  if  such  a  motion  to  quash  the  writ  is 
necessary  or  permissible  tinder  our  Code,  to  file  the  same  on 
the  return  day  after  the  return  of  the  writ :  6  Cyc.  16.  Under 
such  a  motion  to  dismiss  the  allegations  of  the  petition  are 
taken  as  true :  4.  Encyc.  PI.  &  Pr.  250.  It  will  only  be  neces- 
sary, then,  to  ascertain  whether  or  not  the  petition  states  facts 
sufficient  to  warrant  the  issuance  of  the  writ. 

3.  The  petition,  after  alleging  the  ownership  of  three  certain 
lots  in  the  City  of  Portland  by  plaintiff,  and  the  corporate 
character  of  the  city,  and  the  official  character  of  the  other 
defendants,  alleges  that  defendants,  by  the  passage  of  certain 
resolutions  and  ordinances,  and  doing  other  acts,  all  of  which 
are  set  out  or  referred  to  in  the  petition,  assessed  to  plaintiffs 
lots  certain  sums  mentioned  therein  for  the  cost  of  making 
certain  improvements  on  Main  Street,  upon  which  said  lots 
are  located,  and  that  such  assessments  were  entered  in  the 
docket  of  city  liens,  and  that,  plaintiff  having  failed  to  pay 
such  assessments,  the  lots  were  afterwards  advertised  for  sale 
and  sold  by  the  city  to  J.  Frainey  and  J.  Keating  on  June  29, 
1903,  for  the  full  amount  of  such  assessment  and  all  costs, 
interest  and  penalties,  and  return  made  of  such  sale  to  the 
proper  officer.  It  is  also  alleged  that  thereafter  a  second 
delinquent  list  was  obtained  by  the  treasurer  from  the  city 
auditor  and  a  false  return  made  thereon,  to  the  effect  that  two 
only  of  plaintiffs  lots  had  been  sold  and  that  the  other  lot 
had  not  been  sold  for  want  of  bidders,  which  second  list  and 
false  return  thereon  were  substituted  for  said  first  list  and  true 
return,  which  latter  had  been  removed  and  could  not  be  found. 
It  then  alleges  the  adoption  of  a  resolution  by  the  council  on 
October  5,  1904,  directing  the  auditor  of  the  city  to  prepare  a 
reassessment  on  the  lots  of  plaintiff  and  all  other  property 
within  the  district  affected  by  that  portion  of  Main  Street 
where  the  improvements  were  made  for  which  plaintiffs  lots 
had  been  sold,  which  reassessment  was  based  upon  the  pro- 
visions of  Section  400  of  the  charter,  providing  that  a  reassess- 
ment may  be  made  for  the  improvement  of  any  street  when  "the 
council  shall  be  in  doubt  as  to  the  validity  of  such  assessment, 
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or  any  part  thereof";  and  then  alleges  various  acts  of  the 
defendants  toward  the  perfection  of  such  reassessment  and  the 
adoption  of  ordinances  making  such  reassessment,  and  declar- 
ing the  same  a  lien  upon  plaintiff's  lots  and  authorizing  the 
auditor  to  take  the  proper  steps  for  the  sale  of  such  lots  in  case 
the  payment  of  the  assessment  should  not  be  made. 

It  then  sets  forth  the  errors  alleged  to  have  been  committed 
in  making  such  reassessment,  and  alleges  that  the  defendants 
claim  the  right  of  selling  plaintiffs  property  under  the  fol- 
lowing portion  of  Section  400  of'  the  Charter  of  the  City  of 
Portland : 

"And  when  it  has  been  attempted  to  sell  property  for  any 
assessment  and  such  sale  is  found  or  declared  void,  upon  the 
making  of  the  reassessment,  the  property  shall  be  resold  and 
the  proceeds  of  such  sale  shall  be  paid  to  the  purchaser  at  the 
former  void  sale  or  his  assigns." 

It  is  then  alleged  that  this  provision  is  in  contravention  of 
the  constitution  of  this  State,  Art.  I,  §  18,  in  this :  that  it  at- 
tempts to  authorize  the  defendants  to  take  private  property 
without  just  compensation,  and  attempts  to  authorize  defend- 
ants to  take  the  private  property  of  one  person  and  give  it  to 
another  person  without  the  assent  of  the  owner  and  without 
compensation.  It  also  alleges  that  the  defendants  are  without 
jurisdiction  to  reassess  plaintiffs  property  by  reason  of  the 
fact  that  such  property  has  once  been  sold  by  the  city  for  the 
full  amount  of  the  assessment  levied  against  the  same  for  the 
same  improvements  for  the  cost  of  which  defendants  are  seek- 
ing to  reassess  it.  Several  other  errors  are  alleged,  but  we 
deem  it  unnecessary  to  consider  them.  Several  other  allega- 
tions are  made  in  the  petition  which  we  do  not  think  can  be 
considered  at  this  time,  as  they  are  not  material  to  the  issu- 
ance of  the  writ  of  review,  among  them  being  the  allegation 
that  the  sale  of  plaintiffs  lots  on  June  29,  1903,  was  after- 
wards, by  decree  of  the  circuit  court  of  Multnomah  County, 
set  aside  and  declared  void,  and  the  assessment  upon  which  it 
was  based  also  declared  void. 

It  will  be  noted  that  the  petition  alleges  the  sale  of  plaintiffs 
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lots  on  June  29,  1903,  for  the  full  amount  of  the  original  as- 
sessment against  them  for  the  improvements  on  Main  Street. 
In  the  case  of  Dowell  v.  Portland,  13  Or.  248  (10  Pac.  308), 
certain  lots  in  the  City  of  Portland  had  been  assessed  for  street 
improvements  and  entered  in  the  docket  of  city  liens  against 
a  person  who  was  not  the  owner  of  the  lots,  and  were  after- 
wards sold  and  the  purchase  price  paid  therefor.  Such  sale 
being  void,  it  was  contended  on  the  part  of  the  city  that  it  had 
a  right  to  reassess  the  property  by  making  a  correct  entiy  in 
the  docket  of  liens,  and  upon  the  failure  of  the  true  owner  to 
pay  the  reassessment  to  sell  the  property.  But  the  court  held 
that,  the  property  having  been  sold  and  the  assessment  paid 
into  the  city  treasury,  the  power  on  the  part  of  the  city  to  sell 
had  been  executed  and  exhausted,  and  that  the  city  had  no 
power  to  reassess  and  resell  the  property  of  the  plaintiff,  and 
that  the  purchaser  who  had  bought  the  lots  at  the  void  sale  had 
done  so  under  the  doctrine  of  caveat  emptor,  and,  there  being 
no  provision  in  the  charter  for  refunding  the  purchase  price 
to  him,  the  city's  claim  against  the  lots  for  improvements  was 
fully  satisfied.  The  doctrine  of  caveat  emptor,  as  declared  in 
the  above  case,  has  since  been  followed  by  this  court  in  Keenan 
v.  Portland,  27  Or.  544  (38  Pac.  2),  and  Qaston  v.  Portland, 
41  Or.  373-376  (69  Pac.  34,  445). 

It  is  claimed,  however,  by  the  defendants  that  the  doctrine 
of  Dowell  v.  Portland  has  no  application  to  thi6  case,  as  the 
power  to  reassess  is  given  by  Section  400  of  the  charter  of  1903, 
whenever  the  original  assessment  has  been  declared  void,  or 
the  council  has  doubt  as  to  the  validity  of  the  original  assess- 
ment or  any  part  thereof.  This  contention  would  no  doubt  be 
true  if  the  city  had  not  sold  the  property  assessed  for  its  claims 
for  improvements,  as  the  city  would  have  the  right  to  reassess 
and  sell  under  Section  400  as  long  as  its  claim  was  unpaid  by 
sale  of  the  property  or  otherwise.  If  the  doctrine  of  caveat 
emptor,  as  declared  in  the  cases  cited,  still  obtains  under  the 
present  charter  of  the  City  of  Portland,  the  city  undoubtedly 
cannot  resell  the  property  for  its  own  benefit  after  having  once 
satisfied  its  claim  for  improvements  by  a  sale  of  the  property. 
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We  find  nothing  in  the  charter  authorizing  the  city  to  refund 
the  purchase  price  to  the  purchaser  at  a  void  sale.  Conse- 
quently the  doctrine  of  Dowell  v.  Portland  applies  to  like  cases, 
unless  it  has  been  changed  by  that  part  of  Section  400  author- 
izing the  city  to  reassess  property  where  a  sale  has  been  de- 
clared void,  in  which  event  "the  property  shall  be  resold  and 
the  proceeds  of  such  sale  shall  be  paid  to  the  purchaser  at  the 
former  void  sale  or  his  assigns."  This  provision  clearly  does 
not  permit  the  city  to  resell  for  its  own  benefit. 

4.  The  question,  then,  is  whether  or  not  the  city  has  a  right 
to  reassess  and  resell  the  plaintiffs  property  for  the  benefit 
of  the  purchaser  at  the  void  sale.  Section  412  of  the  charter 
provides : 

"Each  piece  or  tract  of  land  shall  be  sold  separately,  and 
for  a  sum  not  less  than  the  unpaid  assessment  thereon  and 
the  interest  and  cost  of  advertising  and  sale;  and  where  there 
shall  be  more  than  one  bid,  the  land  shall  be  sold  to  the  bidder 
offering  to  take  the  same  for  the  least  amount  of  penalty  and 
interest." 

Section  400  provides  that  reassessment  liens  shall  be  en- 
forced and  collected  in  the  same  manner  that  other  assessments 
for  local  improvements  are  enforced  and  collected  under  the 
charter.  Bearing  in  mind,  then,  that  the  proceeds  of  the  resale 
shall  be  paid  to  the  purchaser  at  the  void  sale  or  his  assigns, 
and  not  to  the  city,  and  that  there  is  no  provision  in  the  char- 
ter whereby  a  purchaser  at  a  void  sale  shall  be  reimbursed  for 
his  purchase  price  other  than  receiving  the  proceeds  at  a  resale 
upon  a  reassessment  of  the  property,  we  have  the  peculiar  con- 
dition existing  under  the  provisions  of  this  charter  whereby 
upon  a  reassessment  and  resale  of  the  property,  if  it  should 
sell  for  a  greater  sum  than  the  original  purchaser  paid  at 
the  first  sale  or  for  more  than  the  amount  of  the  reassessment, 
such  purchaser  would  receive  the  entire  proceeds  of  the  resale, 
thus  causing  the  owner  of  the  property  to  pay  him,  not  only 
the  amount  of  his  original  purchase  price,  but  all  the  excess 
of  the  second  bid  over  such  original  price  or  reassessment. 
Such  a  procedure  would  compel  the  owner  of  property  wrong- 
fully sold  to  repay  to  the  purchaser  of  his  property,  not  only 
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the  purchase  price,  but  possibly  many  times  that;  for,  upon  a 
reassessment  and  sale,  the  irregularities  of  the  first  assess- 
ment and  sale  would  presumably  be  cured  and  the  property 
possibly  sell  for  a  better  price  by  reason  thereof.  It  in  effect 
would  sell  the  owner's  property  and  give  the  proceeds  to  the 
former  purchaser,  to  whom  neither  the  city  nor  the  owner  owed 
any  moral  or  legal  obligation  to  pay  anything.  This,  we  think, 
cannot  be  done  under  our  constitution,  as  it  is  clearly  taking 
one  man's  property  and  giving  it  to  another :  Witham  v.  Osburn, 
4  Or.  3.18,  322  (18  Am.  Eep.  287).  We  therefore  hold  that 
the  petition  states  facts  sufficient  to  warrant  the  issuance  of 
the  writ,  and  that  the  motions  should  have  been  denied  and  a 
full  return  made  upon  the  writ. 

5.  It  is  claimed  by  the  defendants,  also,  that  the  purchasers, 
Frainey  and  Keating,  having  been  the  contractors  who  made 
the  improvements  upon  the  street  for  which  the  assessments 
were  made  against  the  plaintiffs  property,  should  be  consid- 
ered more  favorably  than  ordinary  purchasers.  This  conten- 
tion, however,  has  been  decided  to  the  contrary  by  this  court 
in  the  case  of  Keenan  v.  Portland,  27  Or.  544  (38  Pac.  2). 

The  judgment  of  the  lower  court  will  therefore  be  reversed, 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion.  Keversed. 


Argued  21  March,  decided  10  April,  1906. 

MABSDEN  v.  HABLOCKEB. 

»  McPHEBSON  v.  HABLOCKEB. 

621  85  Pac  328. 

~  Elections — Requirement  of  Notice. 

1.  Electors  are  bound  to  take  notice  of  elections  regularly  occurring 
In  a  prescribed  manner  according  to  law,  and  proclamations  and  other 
notices  are  not  absolutely  necessary;  but  in  the  cases  of  special  elections 
at  uncertain  times  or  on  particular  subjects,  all  statutory  provisions  as  to 
notice  are  mandatory,  as,  for  Instance,  In  reference  to  local  option  elec- 
tions under  Laws  1905,  p.  41,  c  2. 

Intoxicating  Liquors — Who  Must  Order  Election. 

2.  Under  the  provisions  of  Laws  1905,  pp.  41,  50,  c.  2,  providing  for 
the  filing  of  a  petition  for  an  election  as  to  the  sale  of  intoxicating  liquors, 
providing  a  method  of  determining  whether  the  petition  is  signed  by  the 
requisite  number  of  voters,  and  that  the  county  court  shall  order  an  elec- 
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tlon  to  be  held  if  the  petition  4*  sufficient,  it  is  Imperative  that  the  court 
determine  the  sufficiency  of  such  petition,  except  the  identity  of  the  signa- 
tures, and  order  or  refuse  to  order  the  election. 

Local  Option — Who  Constitute  County  Court — What  is  an  Ordbr. 

S.  The  "court"  referred  to  in  Laws  1006,  p.  41,  c.  2,  1 1,  conferring:  on  a 
county  court  authority  to  order  an  election  on  the  question  of  selling 
liquor  in  specified  districts,  is  the  body  of  persons  designated  by  statute 
to  sit  in  the  capacity  of  a  court,  officially  convened  at  a  proper  time  and 
place;  so,  a  memorandum  signed  at  their  homes  separately  by  the  mem- 
bers of  the  court  is  not  an  "order,"  not  being  made  by  the  court. 

Elections  Not  Involving  Office — Equitable  Jurisdiction. 

4.  Equity  courts  have  jurisdiction  to  determine  the  legality  of  an  elec- 
tion not  involving  an  office,  where  no  method  of  contest  is  provided  by 
statute:  MoWhirter  v.  Brainard,  5.  Or.  426,  doubted  and  distinguished. 

From  Coos:  James  W.  Hamilton  and  Lawbenoe  T.  Hab- 
kis,  Judges. 

Statement  by  Mb.  Justice  Moobe. 

These  two  cases  were  argued  and  submitted  together.  That 
of  Marsden  v.  Harlocker  is  a  suit  in  equity  instituted  November 
22,  1904,  by  Kobert  Marsden  against  L.  Harlocker,  as  county 
judge  of  Coos  County,  and  E.  A.  Anderson  and  Lloyd  Spires, 
as  county  commissioners  thereof,  to  restrain  them  from  can- 
vassing votes  cast  at,  and  from  declaring  the  result  of,  an  elec- 
tion held  November  8,  1904,  to  determine  whether  the  sale 
of  intoxicating  liquors  as  a  beverage  should  be  prohibited  in 
that  county,  and  to  enjoin  them  from  making  an  order  pro- 
hibiting such  sales.  The  complaint  alleges,  inter  alia,  that 
plaintiff  is  a  citizen,  taxpayer  and  qualified  elector  of  Coos 
County  and  engaged  therein  in  operating  a  brewery,  having 
about  $20,000  so  invested;  that  on  September  30,  1904,  there 
was  filed  in  the  office  of  the  county  clerk  of  that  county  a 
pretended  petition  for  an  election  to  be  held  November  8th  of 
that  year,  to  determine  whether  the  sale  of  intoxicating  liquors 
should  be  prohibited  in  such  county;  that  the  county  court 
thereof  assembled  in  regular  session  at  the  courthouse  therein, 
September  7,  1904,  adjourning  on  the  12th  of  that  month,  and 
that  at  no  time  thereafter,  prior  to  November  19,  1904,  did 
such  court  again  convene  or  make  any  order  calling  an  election 
for  the  purpose  specified;  that  by  reason  of  the  failure  to 
give  proper  notice  of  the  time  and  purpose  of  the  proposed 
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election,  the  total  vote  cast  thereat  was  1,330  in  favor  of,  and 
1,220  against,  .prohibition,  out  of  a  total  registration  of  2,843, 
though  for  presidential  electors  at  such  election  there  were 
cast  2,840  votes;  that  the  defendants,  as  such  county  court, 
are  threatening  to  declare  the  result  of  the  pretended  election 
and  to  make  an  order  prohibiting  the  sale  of  intoxicating  liquors 
in  Coos  County,  and,  unless  restrained  from  doing  so,  they 
will  put  their  menace  into  execution,  thereby  destroying  plain- 
tiff's business,  to  his  irreparable  injuiy.  A  demurrer  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  authorize  the  granting  of  the  relief  sought,  having  been 
sustained,  and  the  plaintiff  declining  further  to  plead,  the  suit 
was  dismissed  and  he  appeals. 

McPherson  v.  Harlocker  is  a  writ  of  review  to  have  the 
decision  and  determination  of  the  officers  of  Coos  County  in 
the  matter  of  the  election  referred  to  reviewed,  vacated  and 
annulled.    The  writ  was  denied,  and  the  petitioner  appeals. 

Beversed. 

For  appellants  there  were  briefs  over  the  names  of  Coke  &- 
Seabrook  and  J.  M.  Upton,  with  oral  arguments  by  Mr.  Upton 
and  Mr.  John  8.  Coke. 

For  respondents  there  were  briefs  over  the  names  of  Oeorge 
M.  Brown,  District  Attorney,  and  Bronaugh  &  Bronaugh  and 
George  F.  Martin,  with  an  oral  argument  by  Mr.  Earl  Clapp 
Bronaugh. 

Mr.  JUSTICE  Moore  delivered  the  opinion  of  the  court. 

It  is  contended  by  plaintiff's  counsel  that  the  failure  of  the 
county  court  of  Coos  County,  as  confessed  by  the  demurrer,  to 
order  an  election  as  prayed  for  in  the  petition  therefor,  ren- 
dered all  the  proceedings  attempted  to  be  had  in  pursuance 
thereof  invalid,  and,  this  being  so,  the  court  erred  in  not  en- 
joining the  defendants  from  invading  the  property  rights  of 
their  client  in  attempting  to  put  into  execution  such  void 
proceedings.  The  record  shows  that  though  the  county  court 
of  Coos  County  did  not  convene  in  regular  or  special  session 
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within  the  time  alleged  in  the  complaint,  the  defendants,  as 
members  thereof,  at  different  times  and  in  various  parts  of 
the  county,  individually  subscribed  their  names  to  a  writing 
purporting  to  call  an  election  to  be  held  at  the  time  and  for 
the  purpose  specified  in  the  petition,  and  this  memorandum 
having  been  entered  in  the  records  of  such  court,  it  is  main- 
tained by  defendants'  counsel  that  the  provisions  of  the  local 
option  act  (Laws  1905,  p.  41,  c.  2)  vest  the  county  clerk  of 
each  county  with  judicial  authority  to  determine  the  prelimi- 
nary steps  necessary  to  confer  jurisdiction  of  the  subject-matter, 
and  that  when  he  has  exercised  this  power,  the  calling  of  an 
election  in  pursuance  thereof  by  the  county  court  is  a  mere 
ministerial  duty,  requiring  neither  discretion  nor  judgment,  and 
such  order  may  properly  be  made  as  in  the  case  at  bar,  and 
therefore  no  error  was  committed  as  alleged. 

The  defendants'  counsel,  in  support  of  the  decree  rendered 
herein,  invoke  the  rule  announced  by  a  majority  of  the  court 
in  People  ex  rel.  v.  Breiiham,  3  Cal.  477,  where  it  was  held 
that  the  time  and  place  of  an  election,  having  been  prescribed 
by  a  city  charter,  the  failure  of  the  council  to  perform  any 
duty  required  of  them  prior  to  an  election  should  not  defeat 
the  choice  of  the  electors  when  exercised  in  selecting  officers 
for  the  municipality.  We  do  not  think  the  prevailing  opinion 
in  that  case  is  founded  in  reason  or  supported  by  authority* 
The  doctrine  there  promulgated  has  since  been  practically  re- 
pudiated by  the  court  making  it.  Thus,  in  People  v.  Porter, 
6  Cal.  26,  it  was  ruled  that  the  proclamation  of  the  Governor, 
required  by  statute,  was  necessary  to  the  validity  of  a  special 
election.  In  People  ex  rel.  v.  Wetter,  11  Cal.  49  (70  Am.  Dec. 
754),  it  was  decided  that  an  election  to  fill  a  vacancy  was  in- 
valid unless  held  under  and  in  pursuance  of  the  Governor's 
proclamation,  which  was  mandatory  and  necessary  to  give  notice 
to  the  electors  that  an  election  was  to  be  held  for  such  purpose. 
To  the  same  effect  are  the  cases  of  People  ex  rel.  v.  Rosborough, 
14  Cal.  180,  and  Kenfield  v.  Irwin,  52  Cal.  164,  in  which 
latter  case,  Mr.  Chief  Justice  Wallace,  speaking  for  the  court, 
says:  "The  time  of  holding  an  election,  whether  general  or 
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special,  must  be  authoritatively  designated  in  advance,  either 
by  law  or  by  some  means  which  the  law  has  prescribed;  other- 
wise the  election  is  held  without  authority,  and  is  ineffectual 
for  any  purpose. " 

1.  In  all  general  elections,  the  time,  place  and  manner  of 
holding  which  are  prescribed  by  law,  the  rule  is  well  settled 
that  electors  must  take  notice  thereof,  and  as  a  corollary  to  this 
legal  principle  any  requirement  for  the  issuing  of  proclamations 
or  the  giving  of  other  notice  in  respect  to  such  elections  must 
be  treated  as  directory  only:  McCrary,  Elections  (4  ed.),  §  185; 
Stephens  v.  People  ex  rel.  89  111.  337.  In  the  case  of  special 
elections,  however,  all  the  statutory  requirements  as  to  proc- 
lamations or  other  means  of  giving  notice  are  considered  as 
mandatory  and  must  be  observed  in  order  to  render  the  vote 
of  the  electors  participating  therein  valid:  People  ex  rel.  v. 
Kerwm,  10  Colo.  App.  472  (51  Pac.  530) ;  Demaree  v.  Johnson, 
150  Ind.  419  (50  N.  E.  370) ;  Morgan  v.  Gloucester  City,  44 
N.  J.  Law,  137;  McHan  v.  Connell  (Tex.  App.)  15  S.  W.  284. 
Thus,  in  State  ex  rel.  v.  Tucker,  32  Mo.  App.  620,  it  was  ruled 
that  an  election  under  a  local  option  liquor  law,  which  could 
be  held  on  the  happening  of  certain  conditions,  was  special,  and 
that  all  the  preliminary  steps  prescribed  should  have  been  taken 
in  order  to  give  validity  to  the  election.  To  the  same  effect,  in 
construing  local  option  liquor  acts,  see  In  re  Sullivan,  34  Misc. 
Rep.  598  (70  K  Y.  Supp.  374) ;  In  re  Powers,  34  Misc.  Rep. 
636  (70  K  Y.  Supp.  590)  ;  In  re  O'Hara,  63  App.  Div.  512 
(71  K  Y.  Supp.  613). 

The  reason  for  this  rule  rests  upon  the  doctrine  that  suffrage 
is  a  valuable  civil  right,  to  the  exercise  of  which  each  qualified 
person  is  entitled,  and  he  must  be  given  or  charged  with  notice 
as  to  when,  where  and  for  what  purpose  he  is  to  vote.  If,  by 
operation  of  law,  the  election  invariably  occurs  at  stated  inter- 
vals, without  any  superinducing  cause,  except  the  efflux  of  time, 
the  election  is  general,  in  which  case  all  qualified  persons  are 
presumed  to  have  knowledge  thereof,  and  hence  the  failure 
of  any  officer  or  person  upon  whom  the  duty  devolves  to  give 
a  prescribed  notice  does  not  invalidate  the  votes  cast  thereat. 
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Where,  however,  some  local  project  may  be  initiated  by  peti- 
tion or  other  means,  an  election  to  determine  whether  such 
proposition  shall  be  adopted  is  special,  and  the  electors  cannot 
be  presumed  to  have  knowledge  of  an  application  of  the  power 
which  calls  for  the  necessity  of  exercising  the  electoral  fran- 
chise, in  which  instance  a  compliance  with  all  the  statutory 
requirements  in  respect  to  the  performance  of  the  conditions 
precedent  is  mandatory  in  order  to  validate  the  election. 

The  provisions  of  the  local  option  act  in  this  State  (Laws 
1905,  p.  41,  c.  2),  so  far  as  deemed  involved  herein,  are  as 
follows  : 

"Section  1.  Whenever  a  petition  therefor  signed  by  not  less 
than  ten  per  cent  of  the  registered  voters  of  any  county  in  the 
state  *  *  shall  be  filed  with  the  county  clerk  of  such  county 
in  the  manner  in  this  act  prescribed,  the  county  court  of  such 
county  shall  order  an  election  to  be  held  at  the  time  mentioned 
in  such  petition,  *  *  to  determine  whether  the  sale  of  intoxi- 
cating liquors  shall  be  prohibited  in  such  county.  *  *  In  deter- 
mining whether  any  such  petition  contains  the  requisite  per- 
centage of  legal  voters,  said  percentage  shall  be  based  on  the 
total  vote  in  such  county  *  *  for  Justice  of  the  Supreme  Court 
at  the  last  preceding  general  election;  provided,  that  in  no 
event  shall  more  than  five  hundred  petitioners,  who  are  legal 
voters,  be  necessary  upon  any  petition  to  require  an  election  as 
herein  provided. 

Sec.  3.  The  petition  therefor  shall  be  filed  with  the  county 
clerk  not  less  than  thirty  nor  more  than  ninety  days  before  the 
day  of  election. 

Sec.  6.  The  county  clerk  shall,  upon  receipt  of  such  petition, 
immediately  file  the  same  and  shall  thereupon  compare  the 
signatures  of  the  electors  signing  the  same  with  their  signa- 
tures on  the  registration  books  of  the  election  then  pending,  or 
if  nonpending  then  with  the  signatures  on  the  registration  books 
and  blanks  on  file  in  his  office  for  the  preceding  general  elec- 
tion. If  the  requisite  number  of  qualified  electors  shall  have 
signed  the  petition,  and  if  not  inconsistent  with  the  provisions 
of  Sections  1,  12  and  14  of  this  act,  he  shall  thereupon  see 
that  it  is  entered  in  full  in  the  records  of  the  county  court  as 
required  by  Section  1  of  this  act. 

Sec.  12.  If  at  any  time  an  election  hereunder  shall  result 
in  prohibition  for  any  subdivisions  of  county  as  a  whole,  or  any 
precinct  of  said  county,  no  election  hereunder  shall  be  held 
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within  said  prohibition  territory  except  an  election  for  the 
entire  county  before  the  first  Monday  in  June  of  the  second 
calendar  year  following,  and  not  then  unless  petitioned  therefor 
by  the  required  number  of  legal  voters  and  subject  to  the  pro- 
visions in  Section  14  of  this  act. 

Sec.  14.  When  prohibition  has  been  carried  at  an  election 
held  for  the  entire  county,  no  election  on  the  question  of  pro- 
hibition shall  be  thereafter  held  in  any  subdivision  or  precinct 
thereof  until  after  prohibition  has  been  defeated  at  a  sub- 
sequent election  for  the  same  purpose,  held  for  the  entire 
county,  in  accordance  with  the  provisions  of  this  act." 

2.  It  will  appear  from  an  examination  of  the  excerpts  quoted 
that  the  only  duty  specifically  imposed  on  the  county  clerk  of 
any  county,  so  far  as  it  relates  to  a  prohibition  petition,  is  to 
compare  the  names  of  the  electors  appended  thereto  with  theftr 
signatures  on  the  registration  books  or  blanks,  and  if  the  appli- 
cation calls  for  an  election  for  a  subdivision  of  a  county,  he 
ib  required  to  see  that  the  petition  is  entered  in  the  records  of 
the  county  court.  Who  is  to  determine  whether  or  not  the 
petition  contains  the  requisite  number  of  legal  voters,  and  is 
otherwise  sufficient,  is  not  directly  stated  in  the  act  under 
consideration.  It  would  seem,  however,  that  since  the  county 
court  is  required  to  order  an  election  when  a  proper  petition 
therefor  has  been  filed,  that,  in  the  absence  of  any  positive 
declaration  on  the  subject,  it  must  be  incumbent  upon  such 
court  to  determine  the  preliminary  questions  involved  as  a  con- 
dition precedent  to  making  the  order.  As  a  petition  is  require!! 
to  be  filed  not  less  than  30  nor  more  than  90  days  prior  to 
the  day  of  election,  ample  time  is  thus  given  for  making  the 
application  so  as  to  secure  an  order  at  a  regular  session  of  the 
county  court  within  the  time  prescribed. 

We  believe  that  a  fair  construction  of  the  local  option  law, 
considered  in  its  entirety,  requires  that  after  a  county  clerk 
has  examined  a  petition  for  a  prohibition  election,  compared 
the  names  subscribed  thereto  with  the  signatures  of  the  qual- 
ified electors  as  they  appear  on  the  registration  books  or 
blanks,  so  as  to  identify  the  petitioners,  it  then  becomes .  the 
duty  of  thp  county  court  to  inspect  such  petition,  and  to  examine 
its  records  to  ascertain  whether  or  not  the  application  complies 
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with  Sections  1,  12  and  14  of  the  act,  and  if  the  court  con- 
cludes that  these  necessary  requirements  are  fulfilled,  it  should 
order  an  election,  which  is  tantamount  to  a  proclamation  author- 
izing the  county  clerk  to  issue  notices  thereof.  As  the  right  to 
vote  upon  the  question  of  prohibiting  the  sale  of  intoxicating 
liquors  is  inaugurated  by  filing  a  petition,  the  election  held  in 
pursuance  thereof  is  special,  and  hence  the  making  of  an  order 
therefor  by  a  county  court,  which  in  this  particular  respect 
at  least  requires  an  exercise  of  discretion  and  judgment,  is 
mandatory  and  becomes  a  condition  precedent  to  the  holding 
of  a  valid  election. 

3.  "A  court,"  say  the  editors  of  the  American  and  English 
Encyclopaedia  of  Law  (Volume  8,  2  ed.,  p.  22),  "may  be  defined 
as  a  body  in  the  government,  organized  for  the  public  adminis- 
tration of  justice  at  the  time  and  place  prescribed  by  law."  A 
court  consists  of  persons  officially  assembled  under  authority 
of  law  at  the  appropriate  time  and  place  for  the  administration 
of  justice:  Dunn  v.  State,  2  Ark.  229  (35  Am.  Dec.  54) ;  In  re 
Allison,  13  Colo.  525  (22  Pac.  820,  10  L.  R.  A.  790,  16 
Am.  St.  Rep.  224)  ;  Board  of  Commissioners  v.  Gwin,  136  Ind. 
562  (36  N.  E.  237,  22  L.  R.  A.  402).  Our  statute  observes 
the  distinction  usually  recognized  between  a  judge  and  a  judicial 
tribunal,  and  provides  that  this  officer  may  exercise  out  of 
court  such  powers  only  as  are  expressly  conferred  upon  him: 
B.  &  C.  Comp.  §  933.  The  county  court  of  Coos  County  did 
not  meet  in  regular  or  special  session,  nor  assemble  at  the  time 
or  place  prescribed  by  law,  and  the  memorandum  signed  by  the 
defendants,  purporting  to  authorize  an  election  to  determine 
whether  the  sale  of  intoxicating  liquors  as  a  beverage  should  be 
prohibited  in  that  county,  was  not  an  order  within  the  accepted 
meaning  of  that  term.  No  election  ever  having  been  ordered, 
the  Votes  cast  in  Coos  County,  November  8,  1904,  upon  the 
question  attempted  to  be  submitted,  were  nullities,  and,  such 
being  the  case,  it  remains  to  be  seen  whether  a  court  of  equity 
will  grant  the  relief  prayed  for  in  the  complaint. 

4.  The  remaining  question  is  one  of  remedy.  The  alleged 
threat  of  the  defendants  to  canvass  the  vote  cast,  to  announce 
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the  result  thereof  and  to  prohibit  the  sale  of  intoxicating 
liquors  in  Coos  County  is  as  though  they  were  about  to  order 
prohibition  in  force  therein  without  observing  any  of  the  for- 
malities prescribed  by  law  as  a  means  to  that  end.  The  rule 
ib  quite  general  that  equity  will  not  intervene  when  an  adequate 
remedy  is  afforded  at  law,  and  hence  in  controversies  involving 
the  right  to  an  office  an  injunction  will  not  usually  lie,  be- 
cause the  parties  have  a  complete  remedy  by  statute  to  contest 
an  election  or  by  quo  warranto  to  determine  the  right  resulting 
therefrom.  Where,  however,  an  election  relates  to  the  adoption 
or  rejection  of  some  local  question  and  does  not  include  an 
office,  it  has  been  held  in  some  jurisdictions,  in  the  absence  of 
any  statute  authorizing  such  proceedings,  that  equity  would 
intervene  to  determine  a  contested  election  because  of  the  ir- 
regularities or  fraud  in  the  conduct  thereof:  10  Am.  &  Eng. 
Enc.  Law  (2  ed.),  816;  High,  Injunctions  (4  ed.),  §  1250. 
Thus,  in  State  ex  rel  v.  Eggleston,  34  Kan.  714  (10  Pac.  3), 
which  was  a  suit  to  enjoin  county  commissioners  from  canvass- 
ing votes  polled  upon  the  proposition  of  the  relocation  of  a 
county  seat,  it  was  held  that  the  relief  sought  should  have  been 
granted.  In  deciding  the  case  Mr.  Chief  Justice  Horton,  speak- 
ing for  the  court,  says :  "Counsel  for  the  county  board  rely  with 
a  great  deal  of  confidence  upon  the  cases  of  Moore  v.  Hoisington, 
31  111.  243,  and  Dickey  v.  Reed,  78  111.  261,  to  establish  the 
doctrine  that  the  canvass  of  election  returns  cannot  be  interfered 
with  by  an  injunction.  Both  of  these  cases  were  proceedings 
for  contesting  elections.  This  is  not  a  proceeding  to  contest 
an  election,  but  to  restrain  the  canvass  of  a  vote  upon  the  ground 
that  the  petition  presented  to  the  county  board  for  the  election 
was  wholly  insufficient  because  of  the  fact  that  certain  names 
were  by  the  signers  requested  to  be  withdrawn,  and  that  some  of 
the  names  signed  were  signatures  of  nonresidents,  or  other  un- 
authorized persons.  The  petition  alleges,  in  substance,  that  no 
election  ought  to  have  been  ordered  upon  the  petition,  and  that 
no  election  could  have  been  legally  held  upon  the  petition,  under 
the  provisions  of  the  statute." 

It  is  contended  by  defendants'  counsel  that  in  McWhirter  v. 
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Brainard,  5  Or.  426,  a  different  rule  was  adopted  in  this  State, 
In  that  case  it  was  held  that  an  injunction  would  not  lie  to 
restrain  the  removal  of  county  offices  to  a  county  seat  that 
had  been  relocated  pursuant  to  a  majority  of  the  votes  cast  at 
an  election  held  for  the  purpose,  Shattuok,  J.,  saying:  "We 
think  the  matters  of  fact,  which  counsel  claim  should  have  been 
tried,  do  not  constitute  a  cause  of  suit  in  equity — do  not  present 
a  case  wherein  relief  can  be  had  by  injunction.  There  is  no 
special  statutory  provision  for  contesting  an  election  for  loca- 
tion of  county  seat;  but  we  think  when  the  question>  in  such 
a  case,  .is  the  qualification  of  the  voter,  the  conduct  of  the 
judges  or  the  legality  of  the  canvass,  the  proper  remedy  is  by 
mandamus  and  not  by  injunction  in  equity."  In  Robinson  v. 
Wmgate,  36  Tex.  Civ.  App.  65  (80  S.  W.  1067),  in  a  well-con- 
sidered opinion,  it  was  ruled  by  the  Court  of  Civil  Appeals  of 
Texas  that  equity  had  no  jurisdiction  to  prevent  by  injunction 
the  publication  of  the  result  of  a  local  option  election,  on  the 
ground  of  its  invalidity  or  unfairness  in  conducting  it,  even 
at  the  suit  of  liquor  dealers  on  allegation  of  irreparable  injury 
to  their  property  in  case  publication  was  made.  In  the  case 
last  cited,  Mr.  Justice* Gill,  referring  to  the  Texas  statute, 
which  permits  any  qualified  elector  to  contest  a  local  option 
election  (Bev.  St.  Tex.  1895,  §  3397;  Norman  v.  Thompson,  96 
Tex.  250,  72  S.  W.  62),  says:  "We  think  it  follows  logically 
and  inevitably  thkt  a  suit  to  contest  the  result  of  local  option 
elections  must  be  brought  under  the  statute,  and  that  a  suit  of 
this  nature  addressed  to  the  general  jurisdiction  of  the  district 
court  cannot  be  heard."  It  will  thus  be  seen  that  the  Texas 
court,  observing  the  rule  which  prevails  in  all  jurisdictions, 
denied  injunctive  relief,  because  the  party  alleging  fear  of  in- 
jury from  a  proclamation  of  the  result  of  a  majority  vote  in 
favor  of  local  option  had  an  adequate  remedy  by  statute  for 
contesting  the  election.  In  McWhirter  v.  Brainard,  5  Or.  426, 
an  injunction  was  denied  because  there  was  no  special  statutory 
provision  for  contesting  an  election  for  location  of  a  county 
seat.  We  do  not  think  the  doctrine  announced  in  that  case 
can  be  predicated  upon  the  reasons  assigned,  or  that  it  is  con- 
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trolling  in  the  case  at  bar,  no  election  contest  being  permissible 
except  in  case  of  persons  claiming  an  office:  B.  &  C.  Comp. 
§  2839  et  seq.  It  would  seem,  therefore,  that  equity  has  juris- 
diction to  afford  the  relief  prayed  for  in  the  Marsden  Case; 
but,  however  that  may  be,  the  same  questions  are  presented  in 
the  review  proceeding  instituted  by  McPherson,  and  in  any 
event  are  properly  before  the  court  for  determination. 

In  view  of  the  fact  that  the  county  court  did  not,  as  required 
by  law,  order  the  election  in  question,  such  election  was  invalid, 
and  the  judgment  and  decree  of  the  court  below  are  respectively 
reversed.  Reversed. 


Argued  28  Feb.,  decided  17  April,  rehearing  denied  22  May,  1906. 
STRAUHAL  r.  ASIATIC  STEAMSHIP  CO. 
85  Pac.  230. 
Torts — Liability  op  Joint  Wrongdoers. 

1.  An  action  for  tort  may  be  brought  against  the  wrongdoers  either 
jointly  or  severally,  independent  of  contract. 

Amendment* — New  Cause  of  Action. 

2.  In  an  action  for  damages  to  the  person  alleged  to  have  been  caused 
by  defendants  jointly,  an  amendment  alleging  the  employment  of  the  per- 
son injured  by  one  of  the  defendants  alone,  does  not  change  the  cause  of 
action,  it  appearing  from  other  allegations  that  the  additional  defendant 
owed  the  duty  of  not  increasing  the  hazard  of  the  Injured  person  while 
in  the  performance  of  his  duty. 

Evidence  Considered. 

3.  The  evidence  shows  negligence  by  the  Oregon  Round  Lumber  Co. 
and  the  Portland  &  Asiatic  Steamship  Co.,  but  not  by  the  Oregon  Railroad 
&  Navigation  Co.  and  a  nonsuit  was  properly  granted  as  to  the  latter. 

Joint  Liability  for  Concurrent  Negligence.* 

4.  This  is  an  example  of  a  proper  application  of  the  rule  that  where 
an  injury  results  from  the  concurring  negligence  of  two  or  more  persons, 
though  acting  separately,  either  or  all  are  liable;  viz:  a  barge  owner 
having  let  it  in  an  unseaworthy  condition,  retaining  supervision  over  it, 
and  allowed  It  to  become  waterlogged,  and  having  sent  deceased  to  work 
at  the  pumps,  knowing  the  situation  to  be  dangerous,  but  without  warning 


•Note.— With  the  case  of  Village  of  Carterville  v.  Cook,  4  L.  R.  A.  721, 
16  Am.  St.  Rep.  260-257,  are  notes  on  Liability  for  Injuries  In  Case  of  Con- 
current Negligence  of  Separate  Parties.  See,  also,  notes  to  Jacksonville, 
T.  d  K.  W.  Ry.  Co.  v.  Peninsular  Land,  T.  d  Mfg.  Co.  17  L.  R.  A  33,  35; 
Wisconsin  Cent.  R.  Co.  v.  Ross,  34  Am.  St.  Rep.  49,  56,  and  City  Electric 
St.  Ry.  Co.  v.  Conery,  54  Am.  St.  Rep.  262,  266. 

With  the  case  of  Abb  v.  Northern  Pac.  Ry.  Co.  92  Am.  St.  Rep.  872-888, 
54  L.  R.  A.  293-308,  are  monographs,  Release  of  One  Joint  Tort-Feasor  as 
Affecting  the  Liability  of  the  others.  Reporter. 
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him,  is  jointly  liable  in  damages  for  his  death  by  the  capsizing-  of  the 
barge  with  the  lessee  who  improperly  loaded  and  used  such  barge :  Smith 
v.  Day,  39  Or.  631,  distinguished. 

ACASTHR  AND   SERVANT — EVIDENCE  OF  ASSUMPTION  OF  RISK. 

5.  In  an  action  for  damages  for  wrongfully  causing  the  death  of  one 
who  was  drowned  by  the  capsizing  of  a  barge  on  which  he  was  at  work 
under  the  direction  and  supervision  of  the  owner,  deceased  being  wholly 
Inexperienced  in  water  craft  work,  and  not  having  been  at  all  warned  of 
the  risk  from  the  dangerous  condition  of  the  barge,  the  fact  that  steve- 
dores working  on  the  same  barge  were  apprehensive  of  a  disaster,  and 
mentioned  it  in  his  hearing,  is  not  sufficient  to  charge  deceased  with 
having  assumed  the  risk  of  the  employment,  for  it  does  not  show  that  he 
knew  the  danger  or  the  actual  condition  of  the  barge. 

From  Multnomah :  John  *B.  Cleland,  Judge. 

Statement  by  Mb.  Chief  Justice  Bean. 

This  is  an  action  by  B.  D.  Strauhal,  as  administrator  of  the 
estate  of  Otto  Pannier,  deceased,  against  the  Oregon  Railroad 
&  Navigation  Co.,  the  Oregon  Bound  Lumber  Co.,  and  the 
Portland  &  Asiatic  Steamship  Co.,  jointly,  to  recover  damages 
for  the  death  of  his  intestate,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants.  The  complaint,  after  alleging 
the  death  of  Pannier,  the  appointment  of  plaintiff  as  his  ad- 
ministrator, and  the  incorporation  of  the  several  defendants, 
avers  that  between  the  24th  and  28th  days  of  December,  1904, 
the  defendants  were  in  the  sole  and  exclusive  use  and  possession 
of  the  river  barge  Monarch,  which  they  were  using  in  coaling 
river  crafts  of  the  Oregon  Railroad  &  Navigation  Co.,  and  the 
steamship  Arabia,  belonging  to  the  steamship  company;  that 
they  carelessly  and  negligently  loaded  upon  the  barge  a  large 
amount  of  coal  in  excess  of  what  it  could  safely  carry  in  its  then 
condition,  and  caused  and  permitted  such  coal  to  be  loaded 
thereon  in  an  improper  manner  so  as  to  strain  and  weaken 
the  barge,  and  render  it  unsafe;  that  while  it  was  in  such 
unsafe  condition  the  defendants  caused  it  to  be  taken  to  the 
Arabia  and  proceeded  in  a  careless  and  negligent  manner  to 
unload  and  remove  the  coal  therefrom,  by  reason  of  which  the 
barge  filled  with  water,  capsized  and  the  plaintiff's  intestate, 
who  was  working  thereon,  drowned;  that  the  barge  was  old, 
decayed  and  weak,  and  not  sound  nor  safe  for  the  use  to  which 
it  was  being  put;  that  after  it  had  been  taken  alongside  the 
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Arabia,  the  deceased  was  employed  by  the  defendants  to  assist 
in  pumping  the  water  from  it  and  was  so  engaged  at  the  time 
of  the  accident;  that  he  was  not  accustomed  to  working  on 
barges  and  had  no  knowledge  or  intimation  that  the  barge  in 
question  was  unseaworthy  or  had  been  improperly  loaded  or  was 
then  being  negligently  or  unskillfully  unloaded,  or  that  there 
was  any  particular  danger  in  his  employment;  that  the  place 
where  he  was  put  to  work  was  one  of  extreme  danger  and  known 
to  be  such  to  the  defendants,  notwithstanding  which  they  neg- 
lected to  inform  him  thereof. 

The  defendants  answered  separately.  The  Portland  &  Asiatic 
Steamship  Co.  alleged  that  at  the  times  mentioned  in  the  com- 
plaint it  leased  of  the  defendant,  the  Oregon  Bound  Lumber 
Co.,  for  the  purpose  of  transporting  coal  to  the  steamship 
Arabia,  then  lying  in  the  harbor,  the  barge  Monarch,  in  charge 
of  a  barge  master  whose  duty  it  was  to  superintend  the  loading 
and  unloading  thereof,  to  operate  the  pumps  and  to  keep  the 
barge  free  from  water;  that  .the  barge  was  properly  loaded  and 
towed  alongside  the  Arabia,  but  being  in  an  unseaworthy 
condition,  was  taking  water  rapidly;  and  that  the  lumber 
company  employed  the  deceased  to  operate  the  hand  pump 
thereon,  and  while  so  engaged  it  capsized  without  any 
fault  or  negligence  of  the  answering  defendant.  The  Oregon 
Bound  Lumber  Co.  denied  the  allegations  of  the  complaint  and 
pleaded  that  at  the  time  it  rented  the  barge  to  the  defendants, 
the  Oregon  Bailroad  &  Navigation  Co.  and  the  Portland  & 
Asiatic  Steamship  Co.,  it  was  in  good  seaworthy  condition;  that 
its  codefendants  had  the  sole  and  exclusive  charge  and  manage- 
ment thereof  and  of  its  employee  in  charge,  and  so  improperly 
and  negligently  loaded  and  operated  the  barge  that  it  was 
greatly  strained  and  weakened  and  caused  to  take  water  faster 
than  it  could  be  removed  by  the  pumps;  that  the  deceased  was 
employed  by  it  to  pump  water  from  the  barge  with  knowledge 
of  its  weakened  condition  and  that  it  was  liable  to  capsize  at 
any  time  and  therefore  assumed  the  risk  incident  to  such  em- 
ployment. The  Oregon  Bailroad  &  Navigation  Co.  denied  the 
material  allegations  of  the  complaint  and  for  an  affirmative 


April,  1906]      Stbauhal  v.  Asiatic  S.  S.  Co.  103 

defense  pleaded  substantially  the  same  facts  as  are  set  up  by 
its  codefendant,  the  steamship  company.  Upon  the  issues  thus 
tendered,  the  cause  went  to  trial  before  the  court  and  a  jury. 

The  plaintiff  gave  testimony  tending  to  show  that  oh  De- 
cember 24,  1904,  Capt.  Conway,  superintendent  of  water  lines 
of  the  Oregon  Eailroad  &  Navigation  Co.  and  the  Portland  & 
Asiatic  Steamship  Co.,  chartered  of  the  defendant  the  Oregon 
Sound  Lumber  Co.  the  barge  in  question  for  use  in  coaling  the 
steamship  Arabia  then  in  port  and  belonging  to  the  steamship 
company ;  that  the  barge  was  what  is  known  as  a  "model"  barge, 
and  was  equipped  with  a  steam  siphon  and  hand  pump  for  use 
in  removing  the  water;  that  at  the  time  the  barge  was  hired 
Conway  was  informed  that  he  would  have  to  be  careful  in  load- 
ing and  unloading  it  or  it  would  open  up  and  take  water,  and 
al  his  request  the  lumber  company  sent  a  man  along  as  barge 
master,  whose  duty  it  was  to  report  to  his  employer  if  the  barge 
was  not  handled  properly  and  to  see  that  it  was  safely  moored 
and  kept  free  from  water.  The  barge  was  taken  by  the  lessee 
to  the  Albina  Dock,  and  from  120  to  130  tons  of  coal  loaded 
on  the  forward  deck  by  the  employees  of  the  steamship  com- 
pany, on  the  24th.  The  25th  and  26th  being  holidays,  no  work 
was  done  on  either  of  those  days,  but  on  the  morning  of  the 
27th  the  loading  was  resumed  and  completed  about  noon  of  the 
28th.  During  the  morning  of  the  28th  the  barge  master  ob- 
served that  it  was  taking  water  faster  than  it  could  be  pumped 
out  and  about  11  o'clock  attempted  to  reach  the  office  of  the 
lumber  company  by  telephone  to  advise  its  officers  of  the  con- 
dition of  the  barge,  but  was  unable  to  do  so.  About  noon  on 
the  28th,  and  while  the  barge  master  was  at  his  lunch,  the 
barge  was,  by  direction  of  the  steamship  company,  towed  from 
the  coal  bunkers  to  the  Arabia  and  made  fast.  At  this  time 
mere  was  a  large  quantity  of  water  in  the  hold  and  it  was 
taking  water  freely.  When  the  barge  master  returned  from  his 
lunch  he  noticed  a  considerable  list  to  port  and  that  the  barge 
was  in  a  dangerous  condition,  and  thereupon  telephoned  as 
soon  as  he  could  to  the  office  of  the  lumber  company,  and 
O'Reilly,  the  superintendent,  responded  to  the  call  and  reached 
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the  barge  between  3  and  4  o'clock  in  the  afternoon.  At  that 
time  it  was  in  a  critical  condition.  It  had  several  feet  of  water 
in  the  hold  and  was  leaking  badly  and  the  stevedores  had  taken 
from  25  to  30  tons  of  coal  from  one  corner  and  as  a  consequence 
it  had  listed  so  that  the  water  was  washing  the  deck  on  the  off- 
shore side  and  midships.  O'Reilly  objected  to  the  manner  in 
which  the  barge  was  being  unloaded,  and  in  consequence  thereof 
the  stevedores  commenced  taking  coal  from  the  opposite  side 
and  the  load  was  so  shifted  as  to  put  the  barge  on  an  even  keel, 
but  the  water  was  gaining  on  the  pumps  and  O'Reilly  tele- 
phoned for  a  steamer  to  assist  in  pumping.  About  this  time, 
and  while  the  barge  was  in  this  condition,  he  noticed  the  de- 
ceased standing  on  the  wharf  and  asked  him  if  he  wanted  to 
work,  and  being  answered  in  the  affirmative,  O'Reilly  directed 
him  to  report  to  the  barge  master,  who  put  him  to  work  at  the 
hand  pump  on  the  forward  deck.  He  worked  there  for  about 
45  minutes  when  the  barge  suddenly  turned  over,  throwing  him 
into  the  water  and  drowning  him. 

The  deceased,  so  far  as  the  evidence  shows,  had  no  experience 
in  working  on  water  crafts  and  was  not  informed  or  advised 
by  O'Reilly,  who  hired  him,  or  the  barge  master,  who  put  him 
to  work,  or  any  one  else,  that  the  barge  was  in  danger  of  turn- 
ing over,  or  that  there  was  any  unusual  risk  or  hazard  in  work- 
ing thereon.  The  danger  seems,  however,  to  have  been  appre- 
hended by  the  stevedores  who  were  unloading  and  was  several 
times  mentioned  by  them  in  the  hearing  of  the  deceased,  but  it 
does  not  appear  that  he  understood  the  purport  of  their  remarks 
or  was  conscious  of  the  danger.  At  the  close  of  the  plaintiff's 
testimony,  he  was  permitted  to  amend  his  complaint  so  as  to 
conform  to  the  evidence,  by  changing  the  allegation  that  the 
deceased  was  employed  by  the  defendants  jointly  to  an  averment 
of  his  employment  by  the  defendant,  the  Oregon  Round  Lum- 
ber Co.,  alone.  The  defendants  thereupon  separately  moved  for 
nonsuits,  which  motions  were  sustained  by  the  court,  and  the 
plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr. 
Enoch  Burnham  Dufur  and  Mr.  Hay  ward  Harmlton  Riddell. 
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For  respondent  Oregon  Round  Lumber  Co.  there  was  a  brief 
over  the  name  of  Rogue  &  Wilbur,  with  an  oral  argument  by 
Mr.  Ralph  William  Wilbur. 

For  respondents  Oregon  Railroad  &  Navigation  Co.  and  Port- 
land &  Asiatic  Steamship  Co.  there  was  a  brief  over  the  names  of 
W.  W.  Cotton,  II.  F.  Conner  and  A.  C.  Spencer,  with  an  oral 
argument  by  Mr.  Arthur  Champlin  Spencer. 

Me.  Chief  Justice  Bean  delivered  the  opinion. 

1.  It  was  not  error  to  allow  the  amendment  to  the  complaint. 
It  did  not  substantially  change  the  cause  of  action.  The  action 
is  not  based  on  contract,  but  on  tort,  alleged  to  have  been  caused 
by  the  defendants  jointly,  and  in  such  case  a  right  of  action 
exists  against  any  or  all  of  the  wrongdoers,  independent  of  con- 
tract: Wabash,  etc.,  Ry.  Co.  v.  Shacklet,  105  111.  364  (44  Am. 
Rep.  791). 

2.  The  allegation  of  employment  was  merely  to  show  that 
deceased  was  rightfully  on  the  barge  at  the  time  of  the  accident 
and  that  the  lumber  company,  his  employer,  owed  him  the  duty 
of  providing  a  reasonably  safe  place  in  which  to  work,  or  of 
warning  him  of  the  danger  incident  to  the  employment,  and  the 
steamship  company,  the  duty  of  not  increasing  the  hazard  of 
his  employment  by  its  negligence. 

3.  There  is  no  evidence  in  the  record  connecting  the  defendant 
the  Oregon  Railroad  &  Navigation  Co.  in  any  manner  whatever 
with  the  accident  which  resulted  in  the  death  of  plaintiff's  in- 
testate, and  therefore  its  motion  for  nonsuit  was  properly  al- 
lowed. It  is  true  Capt.  Conway,  who  hired  the  barge,  was  the 
superintendent  of  water  lines  of  both  the  Oregon  Railroad  & 
Navigation  Co.  and  the  steamship  company,  and  it  is  possible, 
although  not  clearly  shown  from  the  testimony,  that  the  coal 
was  taken  from  the  bunkers  of  the  former  company,  but  this 
was  not  sufficient  to  make  it  liable  for  the  condition  of  the 
barge  or  the  manner  in  which  it  was  loaded  or  discharged.  The 
barge  belonged  to  the  defendant  lumber  company,  was  in  the 
joint  possession  of  it  and  the  defendant  steamship  company,  and 
was  loaded  by  the  latter  either  in  its  own  way  or  as  directed 
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by  the  barge  master,  a  point  upon  which  there  is  some  conflict 
in  the  testimony,  and  there  is  evidence  tending  to  show  that  it 
was  not  seaworthy  and  was  improperly  loaded.  The  witness 
Seaman,  who  had  known  the  barge  for  six  or  eight  months  prior 
to  the  accident,  was  master  of  her  for  a  time  about  the  1st  of 
December,  and  who  inspected  her  at  the  request  of  the  officers 
of  the  lumber  company,  testified  that  she  was  an  old  craft ;  that 
her  keel  was  broken  in  one  place,  and  appeared  to  be  rotten  in 
others ;  that  the  two  main  braces  had  been  pulled  from  the  sides 
for  about  three  inches  and  in  his  opinion  the  barge  was  not  sea- 
worthy for  more  than  300  tons,  and  he  furthermore  testified  that 
he  saw  her  the  day  of  the  accident  after  she  had  been  loaded 
and  that  the  load  was  not  evenly  distributed  and  so  put  an 
unusual  strain  on  the  barge.  Dewyl,  another  witness,  who  had 
known  the  barge  for  10  years  or  more  and  was  foreman  of  her 
for  some  time,  testified  that  he  saw  her  as  she  was  being  towed 
from  the  dock  to  the  Arabia  and  that  she  was  loaded  too  heavily 
amidships;  that  such  a  load  had  a  tendency  to  loosen  the  hog 
chains,  open  the  seams  and  cause  her  to  take  water.  When  the 
barge  was  made  fast  to  the  Arabia,  the  water  was  coming  in 
faster  than  it  could  be  removed  by  the  pumps  and  there  was  a 
considerable  list  to  port.  The  steamship  company,  however,  com- 
menced discharging  the  coal  from  the  starboard  bow,  which 
necessarily  increased  the  list.  When  O'Keilly  reached  the  barge 
he  complained  of  the  manner  in  which  it  was  being  discharged, 
and  the  foreman  gave  directions  to  have  the  coal  removed  as 
evenly  as  could  be  done  and  it  was  shifted  so  as  to  put  the  barge 
on  an  even  keel,  but  by  that  time  there  was  such  a  quantity  of 
water  in  her  that  it  was  too  late  to  keep  her  from  capsizing. 

4.  There  was  evidence,  therefore,  tending  to  show  that  the  ac- 
cident by  which  the  deceased  lost  his  life  was  caused  by  the  con- 
current negligence  of  the  steamship  in  loading  and  discharging 
the  barge  and  of  the  lumber  company  in  furnishing  an  unsea- 
worthy  barge,  and  in  not  keeping  her  free  from  water  and  in 
sending  the  deceased  to  work  at  a  place  known  to  it,  but  un- 
known to  him,  to  be  dangerous,  without  warning  him  of  the 
danger.     And  this  brings  the  case  within  the  established  rule 
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that  where  an  injury  is  the  result  of  the  concurring  negligence 
of  two  or  more  persons,  although  acting  separately,  either  or 
all  are  liable:  Smith  v.  Bines,  2  Swam.  338  (Fed.  Cas.  No. 
13,100)  ;  Pirie  v.  Tvedt,  115  U.  S.  43  (5  Sup.  Ct.  1034,  1161, 
29  L.  Ed.  331) ;  Wabash,  etc.,  By.  Co.  v.  Shacklet,  105  111.  364 
(44  Am.  Rep.  791) ;  Consolidated  Ice  Mach.  Co.  v.  Keifer,  134 
111.  481  (25  N.  E.  799,  10  L.  E.  A.  696,  23  Am.  St.  Rep.  688) ; 
Hawkesworth  v.  Thompson,  98  Mass.  77  (93  Am.  Dec.  137); 
Cuddy  v.  Horn,  46  Mich.  596  (10  N.  W.  32,  41  Am.  Rep.  178)  ; 
Siater  v.  Mersereau,  64  N.  Y.  138;  Brown  v.  Coze  (C.  C),  75 
Fed.  689 ;  Flaherty  v.  Minneapolis  &  St.  L.  By.  Co.  39  Minn.  328 
(10  N.  W.  160,  1  L.  R.  A.  680,  12  Am.  St.  Rep.  654) ;  Village 
of  Carterville  v.  Cook,  16  Am.  St.  Rep.  250,  notes;  Gulf,  Colo.  & 
Santa  Fe.  By.  Co.  v.  Bell,  8  Am.  Neg.  Rep.  159,  164,  notes. 

In  Smith  v.  Bines,  2  Sumn.  338  (Fed.  Cas.  No.  13,100),  Mr. 
Justice  Story  says  with  reference  to  actions  of  this  character: 
"Nothing  is  more  clear,  than  the  right  of  the  plaintiff  to  bring 
an  action  of  this  sort  against  all  the  wrongdoers,  or  against  any 
one  or  more  of  them,  at  his  election.  There  is  no  principle,  upon 
which  the  defendant  has  a  right,  in  any  court  of  justice,  to  say, 
that  the  action  shall  be  several,  and  not  joint;  and  thus  to  take 
away  the  right  of  election,  which  the  plaintiff  has  by  law,  to 
make  it  joint."  And  in  Pirie  v.  Tvedt,  115  U.  S.  43  (5  Sup.  Ct. 
1034,  29  L.  Ed.  331),  Mr.  Chief  Justice  Waite  says:  "A  sepa- 
rate defense  may  defeat  a  joint  recovery,  but  it  cannot  deprive 
a  plaintiff  of  his  right  to  prosecute  his  own  suit  to  final  de- 
termination in  his  own  way."  Judge  Seaman  says  in  Brown 
v.  Coxe,  75  Fed.  689,  that  the  creation  of  a  joint  liability  in  tort 
does  not  depend  upon  proof  that  the  same  act  of  wrongdoing 
was  participated  in  by  both  tort-feasors  and  that  they  were  in 
concert  and  had  a  common  intent  or  were  engaged  in  a  joint 
undertaking:  "But  the  rule  under  which  parties  become  jointly 
liable  as  tort-feasors  extends  beyond  acts  or  omissions  which 
are  designedly  co-operative,  and  beyond  any  relation  between 
the  wrongdoers.  If  their  acts  of  negligence,  however  separate 
and  distinct  in  themselves,  are  concurrent  in  producing  the  in- 
jury, their  liability  is  joint  as  well  as  several.     Each  becomes 
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liable  because  of  his  neglect  of  duty,  and  they  are  jointly  liable 
for  the  single  injury  inflicted  because  the  acts  or  omissions  of 
both  have  contributed  to  it."  Smith  v.  Day,  39  Or.  531  (64  Pac. 
812,  65  Pac.  1055),  is  not  in  conflict  with  this  doctrine.  In 
that  case  the  defendants  were  acting  independently  of  each 
other,  without  concert  or  common  purpose,  and  the  injury  was 
not  due  to  their  concurring  negligence,  although  it  may  have 
been  a  common  result  to  which  the  act  of  each  contributed.  To 
make  tort-feasors  liable  jointly  there  must  be  some  sort  of  com- 
munity in  the  wrongdoing,  and  the  injury  must  be  in  some  way 
due  to  their  joint  work,  but  it  is  not  necessary  that  they  be 
acting  together  or  in  concert  if  their  concurring  negligence  oc- 
casions the  injury.  "Where  the  negligence  of  two  or  more  per- 
sons directly  concurs  to  produce  an  injury  to  another,"  holds 
the  Supreme  Court  of  Illinois  in  Consolidated  Ice  Mach.  Co.  v. 
Keifer,  134  111.  481  (10  L.  K.  A.  696,  23  Am.  St.  Kep.  688,  25 
N".  E.  799),  "although  one  may  have  undertaken  one  part  of  the 
particular  work  and  another  another  part,  and  the  negligence 
occurs  in  the  performance  of  each  of  the  several  parts  of  the 
work  which  directly  contributes  to  produce  the  injury,  all  will 
be  liable."  We  are  of  the  opinion,  therefore,  that  the  action 
can  be  maintained  against  the  lumber  company  and  the  steam- 
ship company  jointly.  In  such  action  a  plaintiff  may  recover, 
if  at  all,  against  both  or  either  of  the  defendants  as  the  proof 
may  warrant:  ThompUm  v.  Clay  St.  Ry.  Co.,  66  Cal.  163  (4 
Pac.  1165) ;  Winslow  v.  Newlan,  45  111.  145;  Carpenter  v.  Lee, 
6  Yerg.  (Tenn.)  265. 

5.  It  is  contended  that  the  deceased  assumed  the  increased 
risk  due  to  the  condition  of  the  barge  at  the  time  he  went  to 
work  thereon,  but  there  is  no  proof  that  he  was  conscious  of 
the  danger,  or  had  knowledge  of  the  fact. 

The  judgment  is  reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  proper,  not  inconsistent  with 
this  opinion.  Reversed. 
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Jurisdiction  of  Equity  Over  Political  Questions. 

Equity  will  not  undertake  to  control  public  officers  In  the  discharge 
of  political  duties  unconnected  with  rights  of  property. 

For  instance:  An  injunction  will  not  issue  to  restrain  the  Secretary 
of  State  from  printing  on  the  ballots  for  an  election  the  title  of  a  proposed 
act  in  certain  specified  terms,  the  duty  of  the  Secretary  being  entirely 
political  and  not  involving  property  rights  of  any  kind. 

From  Marion:  William  Galloway,  Judge. 

Peb  Cubiam  statement. 

This  is  a  suit  in  the  name  of  the  State,  on  the  relation  of 
the  Attorney  General,  against  the  Secretary  of  State,  for  the 
purpose,  in  effect,  of  striking  from  the  ballot  title  of  a  pro- 
posed amendment  to  the  local  option  law,  to  be  voted  on  at  the 
general  election  to  be  held  on  June  4,  1906,  the  following  words : 
"Giving  anti-prohibitionists  and  prohibitionists  equal  privileges" 
— and  enjoining  said  officer  from  printing  upon  the  ballots  any 
more  of  the  said  proposed  title  than  the  words,  "For  amend- 
ment to  the  local  option  law."  The  complaint,  after  alleging 
certain  matters  of  inducement,  contains  the  following  allega- 
tions as  the  gist  of  the  suit : 

"That  the  parties  presenting  and  filing  with  said  defendant 
the  petition  for  the  initiative  referring  said  proposed  purported 
amendment  to  said  local  option  law  to  the  electors  of  said  State 
designated  the  following  title  to  said  measure  to  be  printed  upon 
the  official  ballot  to  be  used  at  said  general  election,  to  wit :  'For 
amendment  to  the  local  option  law  and  giving  anti-prohibition- 
ists and  prohibitionists  equal  privileges/ 

Fourth.  That  that  part  of  said  title  so  designated  which 
reads,  'giving  anti-prohibitionists  and  prohibitionists  equal  privi- 
leges, is  not  properly,  fairly,  or  legally  descriptive  of  said  pro- 
posed purported  amendment  to  the  local  option  law,  but,  in- 
stead, is  an  argument  in  favor  of  said  purported  amendment, 
and  is  not  at  all  descriptive  of  the  subject  or  any  of  the  subject- 
matter  of  said  proposed  bill,  and  does  not  describe  or  refer  to 
anything  in  said  proposed  bill  contained.  That  because  said 
title,  taken  as  a  whole,  is  not  properly,  fairly,  or  legally  descrip- 
tive of  said  proposed  purported  amendment,  but  an  argument  in 
favor  thereof,  and  a  conclusion  indorsing  the  same,  it  is  unfair, 
unjust,  and  wholly  without  warrant  of  law,  and  the  printing 
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thereof  upon  the  official  ballot  would  unlawfully  influence,  mis- 
lead, and  prejudice  the  electors  at  said  general  election  and 
prevent  an  intelligent,  fair,  and  true  expression  at  the  polls  of 
the  will  of  the  people  touching  said  purported  amendment,  to 
the  great  and  irreparable  injury  of  the  State  of  Oregon. 

Fifth.  That  said  defendant,  Hon.  F.  I.  Dunbar,  in  his  official 
character  as  Secretary  of  State,  and  in  discharge  of  his  min- 
isterial duty  as  such  Secretary,  is  about  to  furnish  to  the  county 
clerks  of  the  several  counties  of  the  State  of  Oregon  his  certified 
copy  of  said  argumentative,  unfair,  and  unlawful  title  taken  as 
a  whole,  to  be  printed  on  the  official  ballot  to  be  used  at  the 
ensuing  general  election  to  be  held  on  the  4th  day  of  June,  1906, 
to  the  prejudice  of  the  electors  and  to  the  great  and  irreparable 
injury  to  the  state. 

Sixth.  That  plaintiff  has  no  plain,  speedy,  adequate,  and 
sufficient  remedy  at  law." 

The  pleader  then  prays  that  defendant  be  restrained  from 
furnishing  his  certified  copy  of  that  portion  of  the  said  proposed 
title  embraced  in  the  words,  "giving  anti-prohibitionists  and 
prohibitionists  equal  privileges,"  or  any  more  of  said  proposed 
title  than  the  words,  "For  amendment  to  the  local  option  law." 
To  this  complaint  a  demurrer  was  filed  on  the  ground  that  the 
court  had  no  jurisdiction  of  the  subject-matter  of  the  suit,  and 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  which  demurrer  was  sustained  and  a  decree  entered 
dismissing  the  complaint,  from  which  decree  this  appeal  was 
taken.  Affirmed. 

For  the  State  there  was  a  brief  over  the  names  of  A.  M.  Craw- 
ford, Attorney  General,  C.  M.  Van  Pelt  and  E.  C.  Bronaugh, 
with  an  oral  argument  by  Mr.  Gyrus  Milton  Van  Pelt. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Ralph  Elmo  Moody. 

Per  Curiam.  The  question  involved  in  this  appeal  is  purely 
a  political  one  and  affects  no  property  or  civil  rights,  and,  as 
stated  by  Chief  Justice  Fuller  in  Oreen  v.  Mills,  69  Fed..  852 
(16  C.  C.  A.  516,  30  L.  E.  A.  90),  "it  is  well  settled  that  a  court 
of  chancery  is  conversant  only  with  matters  of  property  and  the 
maintenance  of  civil  rights.  The  court  has  no  jurisdiction  in 
matters  of  a  political  nature,  nor  to  interfere  with  the  duties  of 
any  department  of  government,  unless  under  special  circum- 
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stances  and  when  necessary  to  the  protection  of  the  rights  of 
.  property,  nor  in  matters  merely  criminal,  or  merely  immoral, 
which  do  not  affect  any  right  of  property" :  In  re  Sawyer,  124 
U.  S.  200  (8  Sup.  Ct.  482,  31  L.  Ed.  402)  ;  Luther  v.  Borden, 
48  U.  S.  (7  How.)  1  (12  L.  Ed.  581) ;  Mississippi  v.  Johnson, 
71  IT.  S.  (4  Wall.)  475  (18  L.  Ed.  437) ;  Georgia  v.  Stanton, 
73  U.  S.  (6  Wall.)  50  (18  L.  Ed.  721).  "Neither  the  legislature 
nor  the  executive  department,"  said  Mr.  Chief  Justice  Chase, 
in  Mississippi  v.  Johnson,  "can  be  restrained  in  its  action  by  the 
judicial  department  though  the  acts  of  both,  when  performed, 
are,  in  proper  cases,  subject  to  its  cognizance."  This  is  the  well- 
recognized  principle  as  announced  by  many  of  the  highest 
tribunals  of  our  states:  Fletcher  v.  Tuttle,  151  111.  41  (37  N.  E. 
683,  25  L.  E.  A.  143,  42  Am.  St.  Rep.  220) ;  People  v.  Canal 
Board,  55  N.  Y.  393 ;  Smith  v.  Meyers,  109  Ind.  1  (9  N.  E.  692, 
58  Am.  Sep.  375) ;  Hardesty  v.  Taft,  23  Md.  513  (87  Am.  Dec. 
584) ;  Sheridan  v.  Colvin,  78  111.  237,  in  which  case  the  court 
said:  "It  is  elementary  law,  that  the  subject  of  the  jurisdiction 
of  the  court  of  chancery  is  civil  property.  The  court  is  con- 
versant only  with  questions  of  property  and  the  maintenance  of 
civil  rights.  Injury  to  property,  whether  actual  or  prospective, 
i6  the  foundation  on  which  the  jurisdiction  rests.  The  court 
has  no  jurisdiction  in  matters  merely  criminal,  or  merely  im- 
moral, which  do  not  affect  any  right  of  property.  Nor  do  mat- 
ters of  a  political  character  come  within  the  jurisdiction  of  the 
court  of  chancery.  Nor  has  the  court  of  chancery  jurisdiction 
to  interfere  with  the  public  duties  of  any  department  of  the  gov- 
ernment, except  under  special  circumstances  and  where  necessary 
for  the  protection  of  rights  of  property."  To  the  same  effect  is 
High,  Injunctions  (4  ed.),  §§  20b,  1326.  See,  also,  People  v. 
Mills,  30  Colo.  263  (70  Pac.  322) ;  State  v.  Thorson,  9  S.  D.  149 
(68  N.  W.  202,  33  L.  B.  A.  582).  And  this  court  in  the  case  of 
State  ex  rel  v.  Lord,  28  Or.  498  (43  Pac.  471,  31  L.  R.  A.  473), 
has  followed  the  same  rule. 

The  court,  therefore,  having  no  jurisdiction  over  the  subject- 
matter  involved,  the  decree  of  the  lower  court  should  be  affirmed ; 
and  it  is  so  ordered.  Affirmed. 
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referee — jurisdiction  to   take  testimony   in   another   countt — 
Waiver  of  Objection. 

1.  Where  a  referee  has  without  special  authority  taken  the  testimony 
ox  witnesses  in  another  county  than  the  one  in  which  he  was  appointed, 
and  more  than  20  miles  from  the  place  of  holding  court,  any  objection  to 
such  testimony  for  want  of  jurisdiction  in  the  referee  to  take  it  is  waived 
by  cross-examination. 

Mines — Conclusiveness  of  Patent. 

2.  A  patent  from  the  United  States  for  a  mining  claim  is  conclusive 
as  to  all  facts  necessary  to  establish  the  validity  of  the  patent  against 
adverse  claimants. 

Effect  of  Statute  Requiring  Notice  of  Location. 

8.  Statutes  providing  for  notices  of  mining  locations,  such  as  Section 
3978,  B.  &  C.  Corap.,  are  intended  only  as  a  means  of  determining  the 
rights  of  conflicting  claimants,  and  therefore  It  will  be  a  compliance  with 
such  laws  to  make  proper  markings  on  the  ground  at  any  time  before  ad- 
verse rights  attach. 

Who  Mat  Question  Sufficiency  of  Location. 

4.  Only  adverse  claimants  under  a  subsequent  notice  or  notices  can 
question  the  sufficiency  of  a  location  of  a  mining  claim. 

Initiation  of  Valid  Mining  Claim. 

5.  Under  Section  2320,  Rev.  Stat  U.  S.,  and  Section  3976,  B.  ft  C. 
Comp.,  a  valid  right  to  a  mining  claim  is  Initiated  by  the  discovery  by  a 
qualified  person  of  a  vein  of  mineral-bearing  rock  in  place  on  vacant 
land  of  the  United  States,  and  the  appropriation  thereof  by  such  person 
by  performing  the  acts  prescribed  In  those  statutes. 

Validation  of  Location  by  Subsequent  Discovery  of  Vein. 

6.  A  claim  to  mining  ground  void  because  no  mineral  vein  was  dis- 
covered thereon  prior  to  the  posting  of  notices  of  location,  will  be  val- 
idated by  a  subsequent  discovery  of  such  a  vein  in  place  within  such  claim, 
if  no  adverse  rights  have  accrued  in  the  meantime. 

Right  to  File  on  Patented  Ground. 

7.  No  location  can  be  made  on  land  already  patented  unless  it  has 
been  abandoned  so  that  it  has  again  become  part  of  the  unappropriated 
public  domain. 

Estopped  by  Acquiescence — Abandonment. 

8.  Where  the  persons  in  possession  of  a  mining  claim  were  experienced 
miners  and  familiar  with  the  usual  methods  of  marking  the  boundaries 
of  mining  claims,  with  which  a  subsequent  adjoining  locator  was  not 
familiar,  and  for  many  months  saw  such  subsequent  locator  working  on 
an  adjoining  claim  without  objection  until  he  had  expended  a  large  sum 
of  money  and  discovered  valuable  ore,  when  they  claimed  that  he  was 
trespassing  on  their  prior  location,  are  equitably  estopped  from  maintain- 
ing such  claim  on  the  ground  that  they  abandoned  that  part  of  the  prior 
location  overlapped  by  the  subsequent  locator,  the  means  of  Information 
not  being  equal :  Oviatt  v.  Big  Four  Attn.  Co.  39  Or.  118,  distinguished. 

What  Constitutes  Abandonment. 

9.  No  overt  act  is  necessary  to  constitute  an  abandonment,  it  results 
from  an  exercise  of  the  will. 
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Effect  of  Abandonment  on  Title  to  Realty. 

10.  An  abandonment  of  a  claim  to  real  property  does  not  have  the 
effect  of  transferring  the  title  to  any  one. 

Need  of  Promptness  in  Claiming  Mining  Ground. 

11.  The  possible  fluctuations  in  the  value  of  mining  claims  resulting 
from  discoveries  on  other  claims  render  it  important  that  claimants  should 
promptly  and  continuously  assert  any  rights  they  may  think  they  have  in 
locations,  and  a  failure  to  resent  with  reasonable  promptness  a  trespass 
on  a  located  claim  will  be  considered  an  abandonment  of  the  ground 
actually  occupied  by  the  trespasser. 

Extent  of  Right  of  Cotenant  to  Abandon  Claim. 

12.  Though  ordinarily  a  cotenant  cannot,  without  special  authority 
from  his  cotenants,  abandon  any  greater  interest  in  property  than  he  per- 
sonally owns,  yet,  in  the  present  case,  the  position  and  general  supervisory 
power  of  the  resident  managing  partner,  and  the  kind  of  property  involved, 
induce  the  holding  that  such  manager  had  power  to  bind  all  the  owners 
by  his  negligence  in  permitting  a  subsequent  locator  to  trespass  upon  and 
Improve  part  of  their  claim  for  so  long  a  time. 

From  Lane :  James  W.  Hamilton,  Judge. 

Statement  by  Mb.  Justice  Mooee. 

This  cause  having  been  reargued,  the  opinion  heretofore  an- 
nounced, which  has  not  been  published,  will  be  changed  to  accord 
with  the  view  now  entertained.  This  is  a  suit  by  Frank  C. 
Sharkey,  Louis  Zimmerman,  Fred  E.  Sharkey,  and  N.  B.  Stand- 
ish,  against  C.  F.  Candiani,  Caesar  Marco  and  J.  J.  Tyler,  to 
determine  the  right  of  possession  of  certain  mineral  land.  The 
complaint  states  that  the  defendants  secured  a  survey  of  what 
they  designated  as  the  "Doctor"  lode  in  the  unorganized  mineral 
district  of  Blue  River,  Lane  County,  and  applied  for  a  United 
States  patent  therefor,  whereupon  plaintiffs  interposed  an  ad- 
verse claim  to  a  part  of  the  premises  included  in  such  survey, 
and  instituted  this  suit,  alleging,  inter  alia,  that  they  were  in 
possession  of  the  Louise  and  Lucky  Boy  No.  4  quartz  mining 
claims,  which  were  prior  locations,  the  validity  of  which  had 
been  maintained,  detailing  the  manner  thereof  and  showing 
wherein  the  Doctor  lode  conflicted  with  such  claims.  The  answer 
having  denied  the  material  allegations  of  the  complaint  averred 
that  plaintiffs  had  abandoned  all  interest  in  the  premises  incon- 
sistent with  the  boundaries  of  the  Doctor  lode,  and  that  by 
reason  of  their  conduct  they  ought  to  be  estopped  to  assert  any 
claim  thereto,  setting  out  the  facts  which,  it  is  asserted,  con- 
stituted the  alleged  impediment  which  the  law  raises  to  preclude 
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the  maintenance .  of  this  suit.  The  allegations  of  new  matter 
in  the  answer  having  been  denied  in  the  reply,  the  cause  was 
referred,  and  from  the  testimony  taken  the  court  found  that 
the  defendants,  by  reason  of  plaintiffs'  conduct,  were  entitled  to 
the  possession  of  the  premises  in  dispute,  and  having  rendered 
a  decree  in  accordance  therewith,  the  plaintiffs  appeal. 

Affirmed. 

For  appellants  there  was  an  oral  argument  by  M r.  Zera  Snow, 
with  a  brief  over  the  name  of  Snow  &  McCammt,  urging  these 
with  other  propositions. 

I.  The  discovery  of  a  vein  of  mineral  bearing  rock  in  place 
within  the  limits  claimed  is  a  condition  of  a  lode  location. 
Eev.  Stat.  TJ.  S.  §2320;  Terrible  Min.  Co.  v.  Argentine  Min. 
Co.  89  Fed.  583;  Waterloo  Min.  Co.  v.  Doe,  56  Fed.  689;  JVe- 
vada  S.  Oil  Co.  v.  Home  Oil  Co.  98  Fed.  677;  Ledoux  v.  For- 
ester,  94  Fed.  600. 

II.  In  the  absence  of  statute  or  local  regulations  defining 
what  markings  must  be  made,  it  is  held  that  a  claim  otherwise 
regularly  located  must  be  marked  on  the  grojand  so  that  its 
boundaries  can  be  readily  traced.  Eev.  Stat.  U.  S.  §2324; 
Cheeseman  v.  Shreve,  40  Fed.  787;  Doe  v.  Waterloo  Min.  Co. 
70  Fed.  458;  Ledoux  v.  Forester,  94  Fed.  600;  Holland  v.  Min- 
ing Co.  53  Cal.  149;  Oeleich  v.  Morimity,  53  Cal.  217. 

Where,  however,  a  state  statute  or  a  mining  regulation  inter- 
venes, compliance  with  such  state  statute  must  be  shown,  since 
the  right  of  the  state  to  so  legislate  has  been  uniformly  upheld : 
Northmore  v.  Simmons,  97  Fed.  386 ;  Nevada  S.  Oil  Co.  v.  Home 
OU  Co.  98  Fed.  677;  Erhardt  v.  Boaro,  113  U.  S.  527;  Mining 
Co.  v.  Kerr,  130  IT.  S.  256;  Kendall  v.  Mining  Co.  144  TJ.  S. 
664;  Sissons  v.  Sommers,  24  Nev.  379  (55  Pac.  829). 

III.  A  location  once  regularly  made  confers  a  right  equivalent 
to  patent,  and  every  entry  on  such  lands  constitutes  a  trespass, 
and  no  location  can  be  made  by  a  trespasser.  The  pretended 
Doctor  discovery  was  within  the  boundaries  of  the  Louise  loca- 
tion and  therefore  void :  Little  Pittsburgh  Co.  v.  Annie  Min.  Co. 
17  Fed.  57;  Aurora  HUl  Min.  Co.  v.  85  Min.  Co.  34  Fed.  515; 
Erwin  v.  Perago,  93  Fed.  608,  612;  Belk  v.  Meagher,  104  U.  S. 
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279,  284;  OuiUvm  v.  Donnellan,  115  TJ.  S.  45,  49;  McCulloch  v. 
Murphy,  125  Fed.  147,  153;  Seymour  v.  Fisher,  16  Colo.  188 
(27  Pac.  240). 

IV.  The  Louise  and  Lucky  Boy  No.  4  locations  were  patented, 
moreover,  and  this  is  conclusive  as  to  the  discovery  of  a  vein  and 
the  regularity  of  the  location:  Calhoun  0.  &  M.  Co.  v.  Ajax 
Min.  Co.  182  U.  S.  499,  509  (21  Sup.  Ct.  885,  45  L.  Ed.  1200) ; 
Smelting  Co.  v.  Kemp,  104  TJ.  S.  636  (26  L.  Ed.  875) ;  Ander- 
son v.  Battels,  7  Colo.  256  (3  Pac.  225) ;  Iron  Silver  Min.  Co.  v. 
Campbell,  17  Colo.  267  (29  Pac.  513) ;  Uinta  Tunnel  Co.  v. 
Creede  Mill  Co.  119  Fed.  164,  166  (57  C.  C.  A.  200) ;  Last 
Chance  Min.  Co.  v.  Bunker  Hill  <6  S.  Min.  Co.  131  Fed.  579 
(66  C.  C.  A.  299). 

V.  There  is  no  room  here  for  applying  the  doctrine  of  equi- 
table estoppel,  which  takes  the  form  of  a  claim  of  abandonment, 
for  to  say  that  there  is  vacant  ground  up  the  hill  in  a  mining 
country  to  one  who  knows  that  several  claims  are  already  staked 
close  to  that  spot,  states  nothing  certain,  nor  any  fact  calculated 
to  deceive  a  reasonably  prudent  man. 

An  equitable  estoppel  never  arises  where  there  has  been  a 
bona  fide  mistake  of  the  parties  as  to  the  location  of  the  true 
boundary  of  the  true  owner,  even  where  improvements  have  been 
made  in  reliance  on  such  mistake:  Boggs  v.  Merced  Min.  Co. 
14  Cal.  279,  366;  Maye  v.  Tappan,  23  Cal.  306,  309;  Minne- 
apolis Mill  Co.  v.  Minneapolis  &  St.  L.  By.  Co.  51  Minn.  304 
(53  N.  W.  639,  641) ;  Proctor  v.  Putnam  Mach.  Co.  137  Mass. 
159,  162;  Iverson  v.  Swan,  169  Mass.  582  (48  N.  E.  282); 
Muilaney  v.  Duffy,  145  111.  559  (33  N.  E.  750). 

To  constitute  an  estoppel  by  the  acquiescence  of  a  party  it  is 
essential  that  he  who  is  claimed  to  be  estopped  should  have  had 
knowledge  of  the  facts,  and  he  who  claims  the  estoppel  should 
have  been  ignorant  of  the  truth,  and  have  been  led  into  doing 
that  which  he  would  not  have  done  but  for  such  silence :  Bige- 
low,  Estoppel  (5  ed.),  pp.  609,  618,  626;  Muilaney  v.  Duffy, 
145  111.  559  (33  N.  E.  750) ;  Iverson  v.  Swan,  169  Mass.  582 
(48  N.  E.  282) ;  Wait  v.  Cover,  11  Ky.  Law  Bep.  750  (12  S.  W. 
1068) ;  Commonwealth  v.  Moltz,  10  Pa.  527,  532  (51  Am.  Dec. 
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567);  Warner  v.  Fountain,  28  Wis.  413;  Hemhaw  v.  Bissell, 
85  U.  S.  (18  Wall.)  255,  271;  Brant  v.  Virginia  Coal  &  Iron 
Co.  93  U.  S.  326,  336;  Schraeder  Mfg.  Co.  v.  Packer,  129  U.  S. 
688  (9  Sup.  Ct.  385). 

Equitable  estoppel  never  arises  as  between  conflicting  claim- 
ants of  land  where  the  means  of  information  are  equal  to  both 
parties:  Qleeson  v.  Martin  White  Min.  Co.  13  Nev.  442,  468; 
M aye  v.  Tappan,  23  Cal.  306,  309 ;  Mullaney  v.  Duffy,  145  111. 
559  (33  N.  E.  751) ;  Iverson  v.  Swan,  169  Mass.  582  (48  N.  E. 
282) ;  Crest  v.  Jacks,  3  Watts,  238  (27  Am.  Dec.  353) ;  Brant  v. 
Virginia  Coal  &  Iron  Co.  93  XT.  S.  326,  337. 

For  respondents  there  were  oral  arguments  by  Mr.  Charles 
Albert  Hardy  and  Mr.  Lark  Bilyeu,  with  a  brief  over  the  names 
of  Thompson  &  Hardy  and  L.  Bilyeu,  urging,  among  others, 
these  points : 

1.  A  location  may  be  based  on  a  discovery  on  the  outcrop  of 
the  vein  (Davidson  v.  Bordeaux,  15  Mont.  245,  38  Pac.  1075), 
and  the  discovery  shaft  need  not  be  the  shaft  in  which  the  vein 
is  found:  O'Donnel  v.  Glenn,  8  Mont.  248  (19  Pac.  302). 

Moreover,  a  discovery  after  location,  but  before  the  interven- 
tion of  adverse  rights,  validates  the  original  location :  Zollars  & 
H.  C.  Co.  v.  Evans,  4  Mor.  Man.  Rep.  407;  Patchen  v.  Keeley, 
19Nev.  404  (14  Pac.  347). 

2.  Proper  marking  of  a  location  any  time  before  the  inter- 
vention of  adverse  rights  is  sufficient:  Crown  Pt.  Min.  Co.  v. 
Crismon,  39  Or.  364  (65  Pac.  87) ;  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.  9  Mor.  Min.  Rep.  539;  Jupiter  Min.  Co.  v. 
Bodie,  4  Mor.  Min.  Rep.  411. 

3.  Appellants  had  abandoned  to  respondents  the  ground  em- 
braced in  the  Doctor  location  and  cannot  be  heard  to  assert  a 
title  they  disclaimed.  Any  rights  appellants  may  have  had 
terminated  when  they  located  respondents  on  the  ground  and 
their  acts  and  conduct  thereafter  are  such  that  as  far  as 
respondents  are  concerned  the  ground  embraced  within  the 
Doctor  claim  is  as  though  appellants  had  never  claimed  to  own 
or  occupy  it :  Oolden  Terra  Co.  v.  Mahler,  4  Mor.  Min.  Rep.  390 ; 
Patterson  v.  Hitchcock,  5  Mor.  Min.  Rep.  542 ;  Seymour  v.  Wood, 
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53  Cal.  303;  Trevaskis  v.  Peard,  111  Cal.  599  (44  Pac.  246); 
Johnston  v.  Standard  Min.  Co.  148  U.  S.  360  (13  Sup.  Ct.  585). 

4.  Appellants  claim  by  prior  locations  and  having  abandoned 
the  same  and  not  claiming  a  relocation  and  there  being  no  in- 
tervening rights  the  status  of  the  Doctor  location  at  the  time 
of  the  commencement  of  the  suit  governs :  North  Noonday  Min. 
Co.  v.  Orient  Min.  Co.  9  Mor.  Min.  Bep.  529;  Jupiter  Min. 
Co.  v.  Bodie,  4  Mor.  Min.  Bep.  411;  Golden  Terra  Co.  v.  Mahler, 
4  Mor.  Min.  Bep.  390;  Crown  PL  Min.  Co.  v.  Crismon,  39  Or. 
364  (65  Pac.  87) ;  Brewster  v.  Shoemaker,  28  Colo.  176  (53 
L.  B.  A.  793,  89  Am.  St.  Bep.  188,  63  Pac.  309). 

Me.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  It  is  contended  by  plaintiffs'  counsel  that  an  error  was 
committed  in  refusing  to  strike  from  the  transcript  much  of 
the  testimony  given  by  defendants'  witnesses,  because  it  was 
taken  out  of  the  jurisdiction  of  the  trial  court,  without  an  order 
to  that  effect.  The  statute  authorizes  a  court,  when  a  suit  is 
at  issue  upon  a  question  of  fact,  to  refer  the  cause,  and  also  to 
appoint  a  special  referee  for  the  purpose  of  taking  testimony  of 
witnesses  residing  more  than  20  miles  from  the  place  of  holding 
court :  B.  &  C.  Comp.  §  827.  This  suit  was  begun  and  tried  in 
Lane  County,  and  the  referee  appointed  therein,  without  an 
order  of  special  reference,  went  to  Multnomah  County,  where, 
over  objection  and  exception  of  plaintiffs'  counsel,  the  testi- 
mony of  defendants'  witnesses  was  taken.  These  witnesses, 
however,  were  cross-examined  before  such  referee  by  plaintiffs' 
counsel,  who  thereafter,  in  Lane  County,  offered  testimony  in 
rebuttal  thereof.  In  Brush  v.  Mullany,  12  Abb.  Prac.  (N.  Y.) 
344,  it  was  insisted  that  a  referee  appointed  in  one  county  in 
New  York  could  not,  without  special  appointment,  take  the  testi- 
mony of  witnesses  in  any  other  county  of  that  state,  the  court 
holding  that  an  objection  interposed  on  that  ground  went  to  the 
jurisdiction  of  the  referee,  and  intimating  that  it  was  doubtful 
whether  or  not  an  indictment  for  perjury  would  lie  against  any 
of  the  witnesses  who  were  sworn  before  him  outside  the  county 
in  which  he  was  appointed.  In  that  case,  however,  a  default  by 
all  the  defendants  having  been  entered,  the  cause  was  referred 
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and  the  testimony  taken  in  their  absence,  thus  precluding  the 
implication  of  a  waiver.  In  Blevins  v.  Morledge,  5  OH.  141 
(47  Pac.  1068),  an  objection  was  interposed  that  a  trial  before 
referees  was  conducted  outside  the  jurisdiction  of  the  court, 
and  it  was  held  untenable  where  the  point  was  not  raised  in  the 
court  below.  It  is  fairly  to  be  implied  from  the  decision  in  that 
case  that  an  objection  to  the  taking  of  testimony  by  a  referee 
outside  the  jurisdiction  of  the  court  appointing  him  could  be 
waived  by  the  parties.  In  New  York  a  reference  ordered  by  a 
court  of  special  and  limited  jurisdiction  requires  the  reference 
to  take  the  testimony  within  such  jurisdiction :  Bonner  v.  Mo 
Phail,  31  Barb.  (N.  Y.)  106.  Where,  however,  attorneys  stipu- 
late that  a  referee  appointed  by  a  surrogate  in  a  county  of  that 
state  may  take  the  testimony  of  witnesses  in  another  county 
therein,  and  an  order  to  that  effect  is  entered,  it  cannot  be  sub- 
sequently attacked,  on  the  ground  of  a  want  of  jurisdiction,  by 
a  party  who  appeared  before  the  referee  in  such  other  county 
and  there  participated  in  the  proceeding  had  therein  before  such 
referee:  In  re  Davenport,  37  Misc.  Rep.  90  (74  ST.  Y.  Supp. 
740 .  In  the  case  at  bar,  though  plaintiffs'  counsel  objected  and 
excepted  to  the  taking  of  the  testimony  by  the  referee  in  Mult- 
nomah County,  they  nevertheless  participated  therein  by  cross- 
examining  the  witnesses  produced  by  the  defendants.  To  strike 
from  the  transcript  the  testimony  so  taken  would  be  to  permit 
plaintiffs  to  speculate  on  securing  a  decree  in  their  favor;  but, 
failing  in  this  respect,  now  to  insist  that  an  error  was  thereby 
committed,  would  be  allowing  them  to  take  advantage  of  an 
irregularity  which,  in  our  opinion,  they  voluntarily  waived, 
the  want  of  jurisdiction  being  only  to  the  person. 

2.  Considering  the  case  on  its  merits,  the  transcript  shows 
that  prior  to  November,  1899,  the  plaintiffs  and  J.  W.  Moore 
and  G.  A.  Dyson,  as  tenants  in  common,  were  in  possession  of 
the  Louise  and  Lucky  Boy  No.  4  and  other  quartz  mining 
claims  in  the  Blue  River  District  upon  which  improvements 
have  been  made  of  the  value  of  about  $40,000,  the  property  being 
treated  as  one  mine,  which  is  known  as  the  "Lucky  Boy  Group," 
and  was  under  the  supervision  of  the  plaintiff  Frank  C.  Sharkey 
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as  managing  partner.  A  statement  of  the  means  adopted  by 
plaintiffs  to  secure  a  title  to  their  claims  is  not  deemed  essential, 
for  a  patent  from  the  United  States  having  been  executed  to 
them  therefor,  except  as  to  the  premises  in  conflict,  is  conclusive 
of  all  the  facts  necessary  to  establish  the  validity  thereof  as 
against  a  party  claiming  adverse  rights:  Anderson  v.  BarteU, 
7  Colo.  256  (3  Pac.  225) ;  Iron  Silver  Min.  Co.  v.  Campbell, 
17  Colo.  267  (29  Pac.  513) ;  Uinta  Tunnel  Co.  v.  Creede  Mill 
Co.,  119  Fed.  164  (57  C.  C.  A.  200) ;  Last  Chance  Min.  Co.  v. 
Bunker  Hill  &  8.  M.  Co.  131  Fed.  579  (66  C.  C.  A.  299) ; 
Smelting  Co.  v.  Kemp,  104  U.  S.  636  (26  L.  Ed.  875)  ;  Calhoun 
Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co;  182  U.  S.  499  (21  Sup.  Ct. 
885,  45  L.  Ed.  1200). 

The  defendant  Candiani  having  been  advised  by  Zimmerman 
to  go  to  the  Blue  River  mining  district  and  secure  a  quartz 
claim,  accepted  from  him  a  letter  of  introduction  which,  in 
November,  1899,  he  presented  at  the  mines  to  Frank  C.  Shar- 
key, who  showed  him  and  his  associate,  one  G.  B.  Perelli,  every 
attention  possible.  After  remaining  plaintiffs'  guests  several 
days,  Candiani  and  Perelli  went  to  a  tunnel  on  one  of  the  claims, 
known  as  the  "Gold  Dollar,"  where  they  saw  Dyson,  who,  in 
answer  to  their  inquiry  as  to  whether  or  not  there  was  any  min- 
ing property  that  could  be  secured  in  that  vicinity,  informed 
them  that  vacant  public  land  could  be  found  just  above  the  place 
where  he  was  working,  showing  them  the  northeast  and  north- 
west corners  of  the  Gold  Dollar  claim.  Perelli,  going  a  few  feet 
north  of  the  boundary  of  such  claim,  prospected  the  ground, 
and  returning  to  the  tunnel  wrote  a  location  notice,  calling  the 
premises  the  "Doctor"  claim.  Dyson  signed  his  name  as  a 
witness  to  the  notice,  which  was  posted  on  the  stub  of  a  tree  on 
the  claim  selected.  The  day  being  very  stormy,  Dyson  agreed 
to  mark  on  the  ground  the  boundaries  of  the  Doctor  claim,  and 
Candiani  and  Perelli  in  a  day  or  two  thereafter  left  the  mines 
without  informing  the  superintendent  of  the  location  they  had 
made.  Candiani,  on  returning  to  Portland,  however,  told  Zim- 
merman that  he  had  established  a  claim  joining  the  Gold  Dol- 
lar.   In  the  winter  of  1899  or  1900,  Dyson  and  Standish  made 
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some  markings  of  the  Doctor  claim,  for  which  service  Candiani 
sent  the  former  by  Zimmerman  $10  in  payment  thereof,  but 
when  this  money  was  delivered,  Zimmerman  did  not  know  that 
Dyson  had  indicated  any  line  on  the  Doctor  claim. 

The  statute  of  this  State  in  force  when  Candiani  attempted 
to  establish  the  Doctor  lode  required  the  locator  of  a  mine,  before 
the  expiration  of  90  days  from  the  date  of  posting  the  notice  of 
selection  of  mineral  land,  to  sink  a  discovery  shaft  upon  his 
claim  to  the  depth  of  10  feet,  or  deeper,  if  necessary,  to  show  a 
vein  of  mineral  deposit  in  place :  Laws  1898,  pp.  16, 17,  §  3.  No 
work  having  been  done  on  the  Doctor  claim  within  the  time 
prescribed,  Candiani  Teturned  thereto  and  posted  thereon  another 
notice,  of  which  the  following  is  a  copy,  to  wit : 

"Notice  is  hereby  given  that  Charles  F.  Candiani,  a  citizen  of 
the  United  States  of  America,  conforming  to  the  mining  laws 
thereof,  and  of  the  State  of  Oregon,  and  the  local  rules,  regula- 
tions and  customs  of  miners,  has  located,  and  by  this  notice  do 
relocate,  claim  known  as  the  Doctor  lode  or  mining  claim,  said 
claim  being  discovered  on  the  16th  day  of  November,  1899,  and 
do  claim  960  feet  on  this  lead,  lode  or  vein,  bearing  mineral  in 
place,  by  600  feet  in  width,  the  same  being  300  feet  on  each  side 
of  the  center  thereof,  together  with  all  dips,  spurs  and  angles 
and  all  other  veins  or  lodes  the  top  or  apex  of  which  lie  within 
said  boundaries,  situate  in  Blue  River  Mining  District,  County 
of  Lane,  State  of  Oregon,  said  location  being  described  and 
marked  on  the  ground  as  follows,  to  wit : 

From  this  notice  of  location  running  300  feet  in  a  westerly 
direction  to  a  stake  marked  'Southwest  stake  of  Doctor  lode'; 
thence  950  feet  in  a  northerly  direction  to  a  stake  marked  'North- 
west stake  of  Doctor  lode';  thence  running  600  feet  in  an  east- 
erly direction  to  a  stake  marked  'Northeast  stake  of  Doctor 
lode';  thence  running  300  feet  in  a  westerly  direction  to  this 
notice  of  location. 

This  claim  is  joining  the  northeast  line  of  the  Gold  Dollar 
claim,  and  is  the  extension  of  the  same,  and  I  intend  to  hold 
and  work  said  claim  in  accordance  with  the  local  customs  and 
rules  of  miners  and  the  mining  laws  of  the  United  States  and 
of  the  State  of  Oregon. 

Dated  on  the  ground  the  14th  of  Februarv,  1900. 
Located  February  14,  1900. 
Discovered  November  16,  1899. 

C.  F.  Candiani. " 
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He  also  cut  a  tunnel  into  his  mine,  and  prior  to  June,  1901, 
made  other  improvements  on  the  property  of  the  value  of  about 
$8,000,  when  Frank  C.  Sharkey,  having  discovered  that  the 
Doctor  lode  conflicted  with  plaintiffs'  mining  claims,  took  pos- 
session of  such  tunnel  and  ejected  Candiani  from  the  premises, 
thereby  precipitating  a  difficulty  which  resulted  in  this  suit. 

The  statute  of  this  state  permits  a  citizen  of  the  United 
States,  or  one  who  has  declared  his  intention  of  becoming  such, 
who  discovers  upon  the  unappropriated  public  domain  a  lode 
of  mineral  bearing  rock  in  place,  to  locate  a  claim  on  the  vein 
by  posting  thereon  a  notice  which  shall  contain : 

"First,  the  name  of  the  lode  or  claim;  second,  the  name  or 
names  of  the  locator  or  locators;  third,  the  date  of  the  location; 
fourth,  the  number  of  linear  feet  claimed  along  the  vein  or  lode 
each  way  from  the  point  of  discovery,  with  the  width  on  each 
side  of  the  said  vein  or  lode;  fifth,  the  general  course  or  strike  of 
the  vein  or  lode  as  nearly  as  may  be." 

A  locator  is  also  required  to  define 

"The  boundaries  upon  the  surface  of  each  claim  so  that  the 
same  may  be  readily  traced.  Such  boundaries  shall  be  marked 
within  thirty  days  after  posting  such  notice  by  six  substantial 
posts,  *  *  or  by  substantial  mounds  of  stone,  *  *  one  such  post 
or  mound  of  rock  at  each  corner  and  at  the  center  ends  of  such 
claims":     B.  &  C.  Comp.  §  3975. 

"Any  and  all  locations  or  attempted  locations  of  quartz  min- 
ing claims  within  this  state  subsequent  to  the  31st  day  of  De- 
cember, 1898,  that  shall  not  comply  and  be  in  accordance  with 
the  provisions  of  this  act  shall  be  null  and  void" :  B.  &  C.  Comp. 
§  3984. 

An  examination  of  the  last  notice  posted  by  Candiani  will 
show  that  it  fails  in  many  respects  to  comply  with  the  statutory 
requirements,  and  evidently  omits  to  designate  the  eastern 
boundary  of  the  Doctor  claim. 

3.  The  trial  court,  inter  alia,  found,  and  we  think  the  con- 
clusion is  fully  warranted  by  the  testimony : 

"That  no  markings  of  the  Doctor  claim  for  the  purpose  of 
marking  out  on  the  ground  the  boundaries  thereof  was  ever 
made  until  the  time  of  the  survey  for  patent,  other  than  such  as 
was  made  by  Dyson  and  Standish  in  December,  1899." 

Though  our  statute  has  prescribed  certain  conditions  which 
must  be  performed  in  order  properly  to  locate  a  mining  claim, 
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and  provided  that  a  failure  to  comply  therewith  should  annul 
every  attempted  location,  the  enactment  was  evidently  designed 
as  a  guide  only,  to  determine  the  rights  of  conflicting  claimants, 
thus  permitting  the  proper  marking  of  a  location  at  any  time 
before  adverse  rights  attach:  McOmnis  v.  Egbert,  8  Colo.  41 
(5  Pac.  652) ;  Jupiter  Min.  Co.  v.  Bodie  Min.  Co.  4  Mor.  Min. 
Bep.  411;  North  Noonday  Min.  Co.  v.  Orient  Min.  Co.  9  Mor. 
Min.  Bep.  529;  Crown  Ft.  Min.  Co.  v.  Crismon,  39  Or.  364 
(65  Pac.  87). 

Unappropriated  lands  of  the  United  States  containing  valu- 
able deposits  of  mineral  are  subject  to  exploration,  occupation 
and  purchase,  under  regulations  prescribed  by  law,  so  far  as  the 
same  is  applicable  and  not  inconsistent  with  the  acts  of  Con- 
gress: Bev.  Stat.  U.  S.  §2319  (U.  S.  Comp.  St.  1901,  p.  1424, 
5  Fed.  Stat.  Ann.  4).  In  commenting  upon  legislation  which  the 
act  of  Congress  of  July  4,  1866,  authorizes,  Mr.  Lindley,  in  his 
work  on  Mines  (2  ed.  §  249),  says:  "If  the  state  may  prescribe 
any  additional  or  supplemental  rules,  increasing  the  burdens  or 
diminishing  the  benefits  granted  by  the  federal  laws  in  land  of 
the  public  domain,  it  is  simply  because  the  government,  as  owner 
of  the  property,  sanctions,  expressly  or  by  implication,  the  ex- 
ercise of  such  powers."  This  author,  in  discussing  the  necessity 
for  a  substantial  compliance  with  the  requirements  of  the  acts 
of  Congress  in  respect  to  securing  public  land  containing  valu- 
able mineral  deposits,  and  of  legislation  by  the  states  supple- 
mental thereto,  which  are  treated  as  conditions  precedent  to  the 
completion  of  a  valid  location,  further  observes:  "The  order 
in  which  the  several  acts  required  by  law  are  to  be  performed  is 
nonessential,  in  the  absence  of  intervening  rights."  Lindley, 
Mines,  §  330.  In  Sisson  v.  Sommers,  24  Nev.  379  (55  Pac.  829, 
77  Am.  St.  Bep.  815),  is  was  held  that  a  failure  substantially  to 
comply  with  the  provisions  of  a  statute  of  Nevada,  which  re- 
quired a  locator  of  a  mining  claim  to  sink  a  discovery  shaft 
within  a  prescribed  time  after  posting  a  notice  of  location,  for- 
feited the  rights  of  the  locator,  whether  or  not  the  statute  con- 
tained a  clause  to  that  effect.  In  deciding  the  case,  the  court, 
referring  to  the  federal  and  to  the  state  laws  and  to  the  rules 
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and  regulations  of  miners  relating  to  the  steps  necessary  to  be 
taken  to  secure  a  mining  claim,  say:  "Failure  to  comply  with 
such  laws*  and  rules  works  a  forfeiture,  whether  the  laws  and 
rules  provide  for  forfeiture  for  noncompliance  or  not,  and  the 
mining  claim  becomes  subject  to  location  by  any  qualified  lo- 
cator." As  a  forfeiture  results  from  a  failure  substantially  to 
comply  with  the  requirements  of  a  state  statute  prescribing  the 
method  to  be  pursued  to  obtain  a  mining  claim,  whether  or  not 
such  statute  so  declares  the  penalty,  the  clause  of  our  law  (B.  & 
C.  Comp.  §3984),  providing  that  any  attempted  location  of  a 
quartz  mining  claim  that  shall  not  be  in  accordance  therewith 
shall  be  null  and  void,  adds  nothing  to  the  enactment  which 
would  be  so  construed  in  the  absence  thereof,  in  case  of  adverse 
claimants. 

4.  State  legislation  supplemental  to  the  acts  of  Congress, 
which  prescribes  the  method  to  be  pursued  by  a  locator  as  a  condi- 
tion precedent  to  making  a  valid  appropriation  of  the  public 
lands  of  the  United  States,  containing  valuable  mineral  deposits, 
is  designed  as  a  rule  of  evidence  only,  to  determine  the  rights  of 
an  adverse  claimant  of  the  premises,  under  a  subsequent  loca- 
tion thereon  of  a  mining  claim.  This  must,  upon  principle,  be 
the  object  of  such  laws,  otherwise  the  enactments,  in  case  no 
adverse  claim  is  interposed,  would  be  an  interference  with  the 
primary  disposal  of  the  soil  by  a  state,  which  is  inhibited  by  the 
enabling  act  by  which  it  became  a  part  of  the  Union.  Congress 
has  impliedly  invited  miners  to  adopt  rules  and  regulations  and, 
in  the  same  manner,  requested  state  and  territorial  legislatures 
to  enact  laws  protecting  the  rights  of  claimants  of  mineral  lands, 
which  rules  and  laws  are  recognized,  when  not  in  conflict  with 
the  federal  statute,  and  enforced  by  the  courts  in  cases  involving 
a  contest.  The  right  of  the  defendants  to  the  Doctor  claim  de- 
pends upon  acts  of  the  plaintiffs,  constituting  an  alleged  equi- 
table estoppel,  tantamount  to  an  abandonment,  and,  as  the  plain- 
tiffs did  not  make  a  subsequent  location  of  the  premises,  we  do 
not  think  they  are  in  a  position  to  insist  upon  a  strict  perform- 
ance of  the  state  statutory  requirements  by  the  defendants, 
whose  rights,  if  they  exist,  must  rest  upon  the  alleged  abandon- 
ment. 
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5.  It  is  the  discovery  by  a  qualified  person  of  a  lode  or  vein 
of  mineral  bearing  rock  in  place,  on  the  vacant  land  of  the 
United  States,  and  the  appropriation  thereof,  evidenced  by  post- 
ing a  notice,  and  recording  the  same  when  so  required,  and  by 
marking  on  the  ground  the  boundaries  so  that  they  may  be 
readily  traced,  that  initiates  a  valid  mining  claim,  the  right  to 
the  continued  possession  of  which  is  maintained  by  annually 
performing  the  work  prescribed  for  its  development,  until  a 
patent  has  been  secured :  Rev.  Stat.  U.  S.  §  2320  (U.  S.  Comp. 
St.  1901,  p.  1424,  5  Fed.  Stat.  Ann.  4) ;  Laws  1898,  p.  16,  §  1; 
B.  &  C.  Comp.  §  3975;  Jackson  v.  Roby,  109  U.  S.  440  (3  Sup. 
Ct.  301,  27  L.  Ed.  990) ;  Erhardt  v.  Boaro,  113  U.  S.  527  (5 
Sup.  Ct.  560,  28  L.  Ed.  1113) ;  O'Reilly  v.  Campbell,  116  U.  S. 
418  (6  Sup.  Ct.  421,  29  L.  Ed.  669). 

6.  It  is  very  doubtful  if  either  Perelli  or  Candiani  found  a 
vein  of  mineral  bearing  rock  in  place  within  the  Doctor  claim 
prior  to  posting  the  respective  notices  theVeon,  but  the  testi- 
mony shows  that  the  latter,  after  February  14,  1900,  discovered 
a  lode  therein,  and  if  no  adverse  rights  have  accrued,  the  subse- 
quent discovery  validates  the  prior  insufficient  location:  Zol- 
lar8  &  Highland  Chief  Co.  v.  Evans,  4  Mor.  Man.  Rep.  407; 
Patchen  v.  Keeley,  19  Nev.  404  (14  Pac.  347).  Thus,  in  Brew- 
ster v.  Shoemaker,  28  Colo.  176  (63  Pac.  309,  53  L.  R.  A.  793, 
89  Am.  St.  Rep.  188),  it  was  held  that  when  the  location  of  a 
mining  claim  was  void  because  no  mineral  had  been  found 
within  its  boundaries,  a  subsequent  discovery  of  precious  metal 
therein,  made  after  filing  the  certificate  of  location,  but  before 
the  rights  of  adverse  parties  had  attached,  would  sustain  the 
location.  In  deciding  that  case,  Mr.  Chief  Justice  Campbell, 
speaking  for  the  court,  says :  "The  order  of  time  in  which 
these  several  acts  are  performed  is  not  of  the  essence  of  the  re- 
quirements, and  it  is  immaterial  that  the  discovery  was  made 
subsequent  to  the  completion  of  the  acts  of  location,  provided 
only  all  the  necessary  acts  are  done  before  intervening  rights 
of  third  parties  accrue.  All  these  other  steps  having  been  taken 
before  a  valid  discovery,  and  a  valid  discovery  following,  it 
would  be  a  useless  and  idle  ceremony,  which  the  law  does  not 
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require,  for  the  locators  again  to  locate  their  claim  and  refile 
their  location  certificate,  or  file  a  new  one." 

7.  The  patent  plaintiffs  secured  for  that  part  of  the  Louise 
and  the  Lucky  Boy  No.  4  mining  claims,  not  a  conflict  with  the 
Doctor  lode,  having  established  the  validity  of  the  former  claims 
as  hereinbefore  stated,  no  subsequent  location  could  be  made 
thereon  unless  they  abandoned  their  rights  thereto  so  as  to  ren-  * 
der  the  premises  in  dispute  a  part  of  the  unappropriated  public 
domain.  They  did  not  make  a  location  subsequent  to  defend- 
ants', so  as  to  initiate  a  new  right  and  thus  to  take  advantage 
of  the  invalidity  of  the  defective  notice,  or  for  any  other  reason, 
and  hence  the  only  questions  to  be  determined  are  the  alleged 
abandonment  and  the  identity  of  the  premises  embraced  therein. 

8.  It  will  be  remembered  that  Dyson  and  Standish,  two  of  the 
co-tenants,  made  some  markings  on  the  ground  to  evidence  part 
of  the  boundaries  of  the  Doctor  lode.  All  the  co-tenants,  except 
Moore  and  Zimmerman,  were  at  the  mines  and  saw  Candiani 
working  on  the  Doctor  claim,  to  which  for  18  months  they  made 
no  objections,  but  congratulated  him  on  the  progress  he  was 
making  in  cutting  the  tunnel,  until  he  had  expended  about 
$8,000  and  discovered  valuable  ore,  when  it  was  ascertained  that 
he  was  trespassing  on  their  property.  The  testimony  shows  that 
when  Candiani  first  went  to  the  mines  Zimmerman  informed 
him  of  the  number  of  mineral  claims  plaintiffs  possessed  and 
told  him  about  how  they  were  situated  with  respect  to  each 
other.  Dyson  and  Standish  were  pioneers  in  the  Blue  River 
district,  and  at  the  time  Candiani  first  posted  a  notice  on  the 
Doctor  lode,  they  were  in  possession  of  the  Louise  and  the  Lucky 
Boy  No.  4  mining  claims.  The  latter  claims  were  originally 
surveyed  in  189G,  the  center  line  "brushed  out"  and  stakes  set 
at  the  corners,  but  the  country  where  these  mines  are  situated  is 
mountainous  and  the  surface  covered  with  dense  brush  and 
timber.  We  think  it  fairly  inferable  from  the  testimony  that 
until  June,  1901,  when  the  "Lucky  Boy  Group"  was  surveyed 
for  a  patent,  neither  of  the  respective  parties  nor  their  prede- 
cessors in  interest  knew  that  the  Doctor  lode  conflicted  with 
either  of  plaintiffs'  mining  claims.     Candiani  was  a  novice  in 
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mining,  while  Dyson  and  Standish,  and  most  of  the  other  co- 
tenants  claiming  the  Louise  and  the  Lucky  Boy  No.  4,  were  ex- 
perienced in  extracting  ores  and  must  have  known  the  method 
generally  adopted  of  marking  on  the  ground  the  boundaries  of 
mining  claims,  of  which  Candiani  was  ignorant.  The  means  of 
information  were,  therefore,  not  equal  to  the  respective  parties, 
and  this  being  so,  an  estoppel  may  arise  to  prevent  the  plaintiffs 
from  asserting  their  right  to  the  premises  in  conflict,  on  the 
ground  of  abandonment.  Abandonment,  it  is  true,  is  generally 
understood  to  mean  the  intentional  relinquishment  of  a  known 
right:  Oviatt  v.  Big  Four  Min.  Co.  39  Or.  118  (65  Pac.  811). 

9.  The  rights  of  the  plaintiffs  and  of  their  predecessors  in  in- 
terest to  that  part  of  the  Louise  and  of  the  Lucky  Boy  No.  4 
mining  claims,  which  is  in  conflict  with  the  Doctor  lode,  were 
inchoate  when  Candiani  first  attempted  to  locate  a  vein  thereon, 
and  hence  they  were  susceptible  of  abandonment,  which  is 
equivalent  to  a  relinquishment  to  the  United  States  of  all  in- 
terest therein.  An  abandonment  results  from  a  mere  exercise 
of  the  will. 

10.  So  far  as  it  relates  to  a  vested  estate  in  real  property  an 
abandonment  is  ineffectual  to  transfer  the  title:  City  of  Philar 
delphia  v.  Riddle,  25  Pa.  259. 

11.  Experience  in  the  mining  regions  teaches  that  locations 
of  mineral  bearing  rock  are  frequently  made  on  public  land  for 
speculative  purposes  only,  and  are  often  considered  of  little  value 
until  paying  ore  is  discovered  in  the  immediate  vicinity,  when, 
without  any  expense  to  the  locators,  they  may  become  of  im- 
mense worth.  Such  possible  fluctuations  in  value  demand  a 
different  rule  from  that  which  usually  governs  vested  estates  in 
land,  and  necessitates  immediate  assertion  of  inchoate  rights  in 
mining  claims,  when,  by  the  exercise  of  reasonable  diligence,  the 
locators  could  have  discovered  that  their  premises  were  being 
invaded.  Dyson,  Standish,  and  Frank  and  Fred  Sharkey,  who 
are  experienced  miners  and  should  have  known  the  location  of 
the  boundaries  of  the  Louise  and  of  the  Lucky  Boy  No.  4  min- 
ing claims,  ought  to  be  estopped  to  assert  that  they  had  any  in- 
terest therein  in  conflict  with  the  claim  of  Candiani  as  originally 
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indicated  on  the  ground.  To  allow  them  to  assert,  an  adverse 
claim  to  that  part  of  the  Doctor  lode  now  in  controversy,  as  it 
should  be  surveyed,  would  be  violative  of  every  principle  of 
equity  and  result  in  rewarding  them  for  encouraging  the  devel- 
opment of  the  property. 

12.  Zimmerman,  who  owns  five  twelfths  of  the  Lucky  Boy 
group  of  mines,  resides  in  Portland,  and  though  he  knew  Can- 
diani  had  located  a  mine  in  the  Blue  Biver  district,  he  was  not 
aware  that  it  conflicted  with  either  claim  in  which  he  was  inter- 
ested. Frank  C.  Sharkey,  as  superintendent  and  managing 
partner,  however,  represented  Zimmerman  and  also  his  prede- 
cessor in  interest,  Moore,  in  supervising  the  property,  and, 
though  such  agent  could  not,  ordinarily,  without  special  author- 
ity from  all  the  co-tenants,  abandon  any  greater  interest  than 
he  alone  possessed  (Beers  v.  Sharpe,  44  Or.  386,  75  Pac.  717; 
Conn  v.  Oberto,  32  Colo.  313,  76  Pac.  369),  the  character  of  his 
employment  and  the  kind  of  property  in  controversy  induce  the 
conclusion  that  he  possessed  sufficient  authority  from  all  the  co- 
tenants  to  bind  them  by  his  negligence  in  permitting  Candiani 
to  take,  hold  possession  of  and  improve  their  property  for  such 
a  length  of  time. 

This  brings  us  to  a  consideration  of  the  boundaries  of  the 
Doctor  lode  as  they  should  be  established.  The  evidence  shows 
that  October  26,  1898,  F.  C.  Sharkey  and  Geo.  A.  Dyson  lo- 
cated a  quartz  mining  claim,  known  as  the  "Gold  Dollar,"  the 
description  of  which,  as  given  in  the  notice,  is  as  follows : 

"Commencing  at  this  tunnel  and  notice  and  running  in  a 
southerly  direction  towards  Main  Quartz  Creek  and  situated 
about  400  feet  west  of  the  Lucky  Boy  ledge,  and  was  formerly 
known  as  the  Jo.  Andrews  claim." 

Until  the  plaintiffs  secured  a  survey  for  a  patent,  June,  1901, 
they  evidently  thought  that  the  Gold  Dollar  claim  was  located 
west  of  and  parallel  with  the  Lucky  Boy  group,  for  when  Can- 
diani and  Perelli  first  went  to  the  district  with  a  view  of  secur- 
ing a  claim,  they  were  informed  by  Dyson  that  unappropriated 
mineral  land  6f  the  United  States  could  be  found  at  the  north- 
erly end  of  the  Gold  Dollar  claim,  the  corners  of  which,  on 
that  line,  were  evidenced  by  stakes  which  he  pointed  out  to  these 
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visitors.  The  survey  referred  to  disclosed  that  the  side  lines  of 
the  Louise  and  of  the  Gold  Dollar  claims  extended  north  40  deg. 
30  min.  west,  and  north.  13  deg.  30  min.  west  respectively,  and 
that  the  north  center  end  of  the  latter  claim  was  situated  about 
480  feet  southerly  from  the  northwest  corner  of  the  Louise  claim 
and  on  or  near  the  western  boundary  thereof.  The  Lucky  Boy 
No.  4  claim  is  a  northerly  extension  of  the  Louise,  and  the 
Doctor  lode,  as  surveyed,  is  a  northerly  extension  of  the  Gold 
Dollar  claims,  the  side  lines  of  which  are  260  and  683  feet  re- 
spectively. 

Dyson,  as  plaintiffs'  witness,  testified  that,  having  been  em- 
ployed by  Candiani  to  mark  on  the  ground  the  boundaries  of 
the  Doctor  lode,  he  placed  a  center  end  notice  on  the  stub  of  a 
tree  a  few  feet  north  of  the  boundary  of  the  Gold  Dollar  claim; 
that  he  put  up  stakes  at  the  northeast  and  northwest  corners  of 
the  latter  claim  for  the  southeast  and  southwest  corners,  re- 
spectively, of  the  Doctor  lode;  that,  going  northerly  about  900 
feet,  he  put  up  another  center  end  notice,  and  also  nailed  to  a 
tree  another  stake  on  which  he  wrote,  as  near  as  he  could  re- 
member, "Northwest  center  end  stake  of  the  Doctor  mine,"  and 
signed  the  names  of  Candiani  and  Perelli  as  locators;  that, 
having  done  the  writing  found  on  the  stake,  he  was  able  to  read 
it,  saying  the  word  "center"  is  what  he  put  on  it.  The  stake 
last  referred  to  was  torn  down,  identified  by  the  "witness,  offered 
in  evidence,  and  is  sent  up  for  our  inspection.  There  is  written 
on  the  upper  line  thereof,  with  a  lead  pencil,  the  following: 
"ST.  W.,"  and  a  word  that  is  illegible,  but"  appears  to  begin  with 
the  letter  "C"  and  to  have  the  letter  "t"  therein.  The  second 
line  is,  "of  Doctor  Mine";  the  third,  "Perelli";  and  the  fourth, 
"Candiani." 

A  re-examination  of  the  testimony  convinces  us  that  when 
Dyson  and  Standish  originally  indicated  on  the  ground  the 
boundaries  of  the  Doctor  lode,  it  was  their  intention  to  extend 
the  side  lines  of  the  Gold  Dollar  about  900  feet,  so  as  to  include 
the  claim  attempted  to  be  located  by  Candiani  and  Perelli. 
Standish  appeared  as  plaintiffs'  witness,  but  he  did  not  attempt 
to  corroborate  Dyson's  testimony  to  which  reference  has  been 
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made.  In  the  absence  of  such  supporting  declarations  under 
oath,  and  from  the  fact  that  the  Doctor  lode  was  intended  and 
attempted  to  be  located  as  an  extension  of  the  Gold  Dollar 
claim,  we  think  Dyson's  testimony  should  be  disregarded,  and 
conclude  that  the  surveyor  properly  treated  the  tree  having  the 
stake  so  marked  thereon  as  the  northwest  corner  instead  of  the 
northwest  center  end. 

The  decree  heretofore  rendered  will  be  changed  to  conform 
with  the  views  now  expressed,  thereby  affirming  the  decree  of  the 
court  below;  the  defendants  to  recover  their  costs  and  disburse- 
ments in  both  courts.  Affirmed. 


Decided  9  January,   1906. 
HIGINBOTHAM  v.  FBOOE. 

83  Pac.  636* 
Vendor  and  Purchaser — Forfeiture  of  Contract  to  Convey — Right 
to  Cancel  Without  Notice. 

1.  Under  a  bond  for  a  deed  providing  that  in  case  of  default  In  any 
stipulated  payment,  the  vendor  may  declare  the  bond  void  and  repossess 
himself  of  the  premises,  the  vendor  may  cancel  the  contract  upon  reason- 
able notice  because  of  the  vendee's  default,  but  such  a  contract  is  not 
self  executing,  and  cannot  be  summarily  terminated  by  the  vendor. 

Vendor  and  Purchaser— Ability  op  Vendor  to  Declare  Forfeiture 
Though  Himself  Unable  to  Perform.* 

2.  A  vendor  in  a  contract  to  convey  on  payment  of  the  purchase  price 
cannot  declare  a  forfeiture  for  failure  of  the  purchaser  to  pay  so  long:  as 
he  is  himself  unable  to  perform  by  tendering  such  a  title  as  the  contract 
requires. 

Forfeiture  Not  Favored  in  Equity. 

3.  In  a  suit  to  cancel  a  bond  for  a  deed  for  the  fault  of  the  obligee, 
equity  will  not  declare  a  forfeiture. 

Effect  of  Bond  for  Deed— Strict  Foreclosure. 

4.  A  bond  for  a  deed  confers  on  the  obligee  an  equitable  interest  in 
the  property,  and  a  court  of  equity  will  seldom  grant  a  strict  foreclosure, 
but  will  allow  a  reasonable  time  for  payment 

Prom  Sherman:  William  L.  Bradshaw,  Judge. 

Suit  by  Maggie  Higinbotham  and  husband  against  Henry  and 
Bertha  Frock,  resulting  in  a  decree  for  defendants,  from  which 
plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument  by  Mr. 
Cornelius  Jackson  Bright. 

•Note. — On  this  point  see  Wells  v.  Page,  3  L.  R.  A.  (N.  S.)  103,  with 
note  collecting  cases  in  point  Reporter. 

(48th  Or.— 9) 
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For  respondents  there  was  a  brief  and  an  oral  argument  by 
Mr.  John  Bassett  Hosford. 

Me.  Chief  Justice  Beak  delivered  the  opinion. 

This  is  a  suit  to  cancel  and  annul  a  bond  for  a  deed.  On  De- 
cember 20,  1902,  the  defendant  Henry  Frock  purchased  of  the 
plaintiffs  160  acres  of  land  in  Sherman  County  for  $2,500.  He 
paid  $1,200  in  cash,  giving  his  three  promissory  notes  for  the 
balance,  due  the  1st  day  of  October,  1903,  1904  and  1905,  re- 
spectively. Each  note  bore  interest  at  8  per  cent,  payable 
annually,  and  provided  that,  if  the  interest  was  not  so  paid,  the 
whole  sum,  both  principal  and  interest,  should  become  immedi- 
ately due  and  collectible  at  the  option  of  the  holder  of  the  note. 
At  the  same  time  the  plaintiffs  executed  and  delivered  to  the  de- 
fendant a  bond  for  a  deed,  whereby  they  obligated  themselves  to 
convey  the  land  to  him  in  fee  simple,  by  good  and  sufficient 
deed,  clear  of  all  incumbrances,  except  certain  taxes,  which  bond 
contained  a  stipulation  that  the  defendant  should  have,  immedi- 
ate possession,  and  this  further  provision : 

"If  he  shall  make  default  in  any  of  the  above  deferred  pay- 
ments, or  shall  violate  any  of  the  agreements  herein  contained, 
the  said  obligors  [the  plaintiffs]  may  declare  this  bond  void  and 
may  forthwith  repossess  themselves  of  said  premises." 

The  defendant  immediately  went  into  possession.  Soon 
thereafter  the  plaintiffs  assigned  and  transferred  the  promissory 
notes  for  the  deferred  payments  to  Mbore  Bros,  as  collateral 
security.  When  the  first  note  matured,  the  defendant  offered 
to  pay  all  the  notes  upon  the  delivery  to  him  of  a  deed  to  the 
premises,  as  stipulated  in  the  bond.  Nothing  definite  was  done 
at  that  time,  however,  and  in  November,  he  paid  $125  to  Moore 
Bros,  on  the  first  note,  and  again  requested  a  deed,  offering  at 
the  same  time  to  pay  all  the  notes  in  full.  In  January,  1904, 
the  plaintiffs  redeemed  the  notes  from  Moore  Bros.,  and  on  the 
25th  of  February  notified  the  defendant  that  they  had  elected 
to  terminate  the  contract  and  to  repossess  themselves  of  the 
land  because  of  his  default  in  making  the  payments,  at  the 
same  time  offering  to  return  the  unpaid  notes.  The  defendant 
refused  to  accept  the  notes  or  to  relinquish  his  claim  under  the 
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bond.  On  March  7th  he  tendered  to  plaintiffs  and  offered  to 
pay  the  entire  amount  due  on  the  purchase  price,  and  demanded 
from  them  a  deed  as  stipulated  in  the  contract.  At  the  time  of 
the  attempted  rescission  by  the  plaintiffs  the  property  was  in- 
cumbered by  mortgages  to  the  amount  of  about  $3,600,  and  they 
were  then  in  no  position  to  comply  with  their  contract  and 
convey  the  property  to  the  defendant,  free  of  all  liens  and  in- 
cumbrances. Soon  thereafter  this  suit  was  brought  by  the 
plaintiffs.  In  his  answer  the  defendant  pleads  the  tender  made 
on  March  7th,  brings  the  amount  thereof  into  court,  and  prays 
for  a  decree,  requiring  the  plaintiffs  to  comply  with  their  con- 
tract. The  defendant  had  a  decree  in  his  favor,  and  plaintiffs 
appeal. 

1.  There  are  several  reasons  why  the  decree  of  the  court 
below  should  be  affirmed.  In  the  first  place,  the  mere  failure 
of  the  defendant  to  make  the  deferred  payments  on  the  purchase 
price  of  the  land  did  not,  ipso  facto,  entail  a  forfeiture  of  his 
rights  under  the  contract.  The  stipulation  in  the  bond  is  that, 
if  default  is  made  in  any  of  the  deferred  payments,  the  obligors 
(the  plaintiffs)  may  declare  the  bond  void  and  repossess  them- 
selves of  the  premises.  This  provision  gave  the  plaintiffs  power 
to  put  an  end  to  the  agreement  if  they  elected  to  do  so,  but  the 
mere  default  of  the  defendant  did  not  terminate  the  contract  or 
work  a  forfeiture  of  his  rights,  unless  the  plaintiffs  should  elect 
to  insist  upon  a  strict  performance  according  to  its  terms,  in 
which  case  they  were  required  to  give  him  timely  and  reasonable 
notice  of  their  intention  to  cancel  the  contract,  so  he  might  have 
an  opportunity  to  comply  with  its  terms  and  make  the 
payments:  Pomeroy,  Contracts  (2  ed.),  §393;  O'Connor  v. 
Hughes,  35  Minn/446  (29  N.  W.  152).  "Such  notice/'  says 
Dickinson,  J.,  in  O'Connor  v.  Hughes,  a  case  similar  to  the  one 
at  bar,  "might  have  been  given  before  the  time  named  for  pay- 
ment, or,  if  not  so  made,  notice  might  have  been  given  after 
default,  fixing  a  reasonable  time  within  which  payment  would 
be  required;  but  the  rights  of  the  purchaser  under  a  contract 
not  absolutely  terminated  cannot  be  extinguished  by  a  sum- 
mary declaration  of  forfeiture." 
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2.  Again,  the  plaintiffs  could  not  declare  a  forfeiture  at  the 
time  they  attempted  to  do  so,  because  they  were  not  then  in  a 
position  to  comply  with  the  contract  on  their  part.  The  prop- 
erty was  subject  to  mortgages  for  about  $3,600,  and  they  could 
not  convey  it  to  the  defendant  in  fee  simple,  free  from  all  liens 
and  incumbrances,  as  they  had  agreed  to  do.  The  rights  of  a 
vendee  under  a  contract  like  the  one  under  consideration  cannot 
be  forfeited  by  the  vendor,  although  default  has  been  made  in 
the  payments,  unless  he  is  in  a  position  to  perform  his  part  of 
the  agreement:  29  Am.  &  Eng.  Enc.  Law  (2  ed.),  683;  2  War- 
velle,  Vendors  (2  ed.),  §822;  Wells  v.  Page,  48  Or.  74  (82 
Pac.  856,  3  L.  E.  A.,  N.  S.  103) ;  Baker  v.  Bishop  Hill  Colony, 
45  111.  264. 

3.  And,  finally,  this  is  a  suit  in  equity,  either  to  declare  a 
forfeiture  or  to  foreclose  the  defendant's  equitable  rights  in  the 
property.  It  is  a  familiar  doctrine  that  a  court  of  equity  will 
not  declare  a  forfeiture,  but  will  leave  a  party  entitled  thereto 
to  his  legal  remedy  if  any:  1  Pomeroy,  Equity  (3  ed.),  §459. 
So  that  plaintiffs  are  not  entitled  to  relief  on  that  ground. 

4.  If,  on  the  other  hand,  the  suit  is  to  be  treated  as  one  for 
the  foreclosure  of  defendant's  interest  in  the  property,  the 
plaintiffs  are  not  entitled  to  the  relief  demanded;  for,  having 
invoked  the  aid  of  a  court  of  equity,  they  are  bound  themselves 
to  do  equity.  The  bond  for  a  deed  transferred  to  the  purchaser 
an  equitable  title:  Burkhart  v.  Howard,  14  Or.  39  (12  Pac.  79) ; 
Sayre  v.  Mohney,  30  Or.  238  (47  Pac.  197) ;  Security  Sav.  Co. 
v.  Mackenzie,  33  Or.  209  (52  Pac.  1046)  ;  Sievers  v.  Brown,  34 
Or.  454  (56  Pac.  171,  45  L.  R.  A.  642).  By  instituting  this 
suit  the  plaintiffs  recognized  that  defendant  has  some  interest 
in  the  property  which  they  desire  to  have  forever  barred  and 
foreclosed.  An  application  for  a  strict  foreclosure  is  always 
addressed  to  the  sound  discretion  of  the  court,  and  when  en- 
forced at  all  will  not  be  done  without  giving  the  defendant  a 
reasonable  time  to  comply  with  his  contract:  Security  Sav.  Co. 
v.  Mackenzie,  33  Or.  209  (52  Pac.  1046) ;  Flanagan  Estate  v. 
Great  Cent.  Land  Co.  45  Or.  335  (77  Pac.  485). 

The  decree  of  the  court  below  is  affirmed.  Affirmed. 
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Decided  22  May,  1906. 
STATE  ex  rel.  v.  RHODES. 
85  Pac.  332. 
Organization  of  County  Courts — Terms — Void  Orders  Calling  Local 

Option  Election. 
The  persons  designated  by  statute  to  compose  a  county  court  do  not 
constitute  such  court  for  the  transaction  of  county  business  except  when 
they  are  in  session  at  a  time  and  place  properly  and  legally  determined, 
and  only  such  orders  as  are  then  made  are  valid.  * 

For  example:  Where  a  county  Judge  and  a  commissioner  met  at  a 
time  not  fixed  by  statute  or  any  order  of  court,  a  writing  then  signed  by 
them  purporting  to  call  an  election  under  the  local  option  law  is  not  an 
order  of  court  and  Is  void,  as  those  persons  did  not  then  compose  the 
county  court. 

Prom  Yamhill:  William  Galloway,  Judge. 

Mandamus  by  the  State,  ex  rel,,  against  B.  F.  Rhodes,  county 
judge,  and  others.  From  an  order  dismissing  the  writ  the  re- 
lators appeal.  The  case  was  submitted  on  briefs  under  the 
proviso  of  Rule  16:  35  Or.  587,  600.  Affirmed 

For  appellants  there  was  a  brief  over  the  name  of  Frank  B. 
Rutherford. 

For  respondents  there  was  a  brief  over  the  names  of  McCain 
&  Vinton  and  Martin  L.  Pipes. 

Mb.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  special  proceeding,  instituted  by  the  State  of  Oregon, 
on  the  relation  of  F.  B.  Rutherford  and  others,  against  ?.  F. 
Rhodes,  as  county  judge  of  Yamhill  County,  and  A.  M.  Waddell 
and  R.  L.  Booth,  as  county  commissioners  thereof,  to  compel 
them,  as  the  county  court  *of  that  county,  to  make  an  order  de- 
claring the  result  of  an  election  held  therein,  November  8,  1904, 
to  determine  whether  or  not  the  sale  of  intoxicating  liquors  as 
a  beverage  should  be  prohibited,  and  absolutely  to  forbid  such 
sales.  An  alternative  writ  of  mandamus,  showing  the  relators' 
prima  facie  right,  under  the  provisions  of  the  local  option  liquor 
law,  to  a  performance  of  the  ministerial  duty  sought  to  be  en- 
forced, was  issued,  whereupon  the  defendants,  answering,  denied 
the  material  allegations  thereof  and  averred,  inter  alia,  that 
when  the  petition  for  an  election  for  the  purpose  specified  was 
filed,  the  county  judge  and  one  county  commissioner,  in  vaca- 
tion; after  an  adjournment  of  a  regular  term  of  the  county 
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court,  and  without  a  special  term  thereof  having  heen  called, 
attempted  to  make  an  order  authorizing  an  election  to  be  held  to 
determine  the  proposed  question,  but  that  such  order  was  void, 
in  consequence  of  which  the  election  was  illegal,  whereby  the 
performance  of  the  acts  sought  to  be  enforced  did  not  devolve 
upon  the  defendants  as  a  duty  resulting  from  their  respective 
offices.  A  demurrer  to  the  averments  of  new  matter  in  the 
answer,  on  the  ground  that  the  facts  thus  stated  did  not  con- 
stitute a  defense  to  the  alternative  writ,  having  been  overruled, 
the  proceedings  were  dismissed,  and  the  relators  appeal. 

Our  statute  prescribing  the  terms  of  county  courts  contains 
the  following  provision : 

"The  county  court  is  held  at  such  times  as  may  be  appointed 
by  law,  and  at  such  other  as  the  court  in  term,  or  the  county 
judge  in  vacation,  may  appoint,  in  like  manner,  and  with  like 
effect  as  the  circuit  court  or  judge  thereof  is  authorized  by 
Section  901."    B.  &  C.  Comp.  §  915. 

The  county  judge  and  county  commissioners  of  any  county 
in  this  state  do  not  constitute  the  county  court  thereof  for  the 
transaction  of  county  business  unless  they  assemble  at  the  time 
prescribed  by  law,  or  at  a  time  designated  by  a  general  order 
of  such  court  to  that  effect  made  and  entered  in  the  journal 
during  the  term  time,  or  by  a  special  order  made  and  filed  by 
the  county  judge  in  vacation,  authorizing  the  transaction  of 
certain  business  therein  specified.  The  county  judge  of  Yamhill 
County  and  a  county  commissioner  thereof  not  having  assembled 
at  a  time  thus  prescribed,  they  did  nofr  compose  the  county  court 
of  that  county  for  the  transaction  of  county  business,  and  could 
not  make  a  valid  order  authorizing  the  calling  of  an  election  to 
determine  whether  or  not  the  sale  of  intoxicanting  liquors  as  a 
beverage  should  be  prohibited  therein,  and  their  attempt  to  make 
a  regulation  to  that  effect  was  void:  Marsden  v.  Harlocker,  48 
Or.  90  (85  Pac.  328). 

It  follows  from  these  considerations  that  the  judgment  should 
be  affirmed;  and  it  is  so  ordered.  Affirmed. 
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Decided  22  May,  rehearing  denied  17  July,  1906. 
PAXTON  t>.  XJVBLY. 
85  Pac.  601. 
Surety  on  Appeal — Officer  of  Court — Ukitk#  State*  Commissioner. 
A  United  States  commissioner  is  an  office*  «if  a  court,  under  the  laws 
of  the  United  States,  and  therefore  disqualified  to  beorme  a  surety  on  an 
appeal  bond,  under  B.  &  C.  Comp.  ||  1507  and  549,  sul.<d.  3. 

Appeal  from  Wallowa  County. 

Statement  by  Me.  Justice  Hailey. 

0.  F.  Paxton  recovered  judgment  against  L.  D.  Lively,  who 
appealed  to  this  court  and  filed  his  transcript  on  appeal  herein, 
whereupon  plaintiff  filed  a  motion  to  dismiss  the  appeal  for  the 
reason  that  the  defendant  had  failed  to  file  a  proper  undertak- 
ing on  appeal,  in  that  the  surety  thereon  was  not  qualified  as  by 
law  required.  The  record  discloses  that  the  plaintiff  excepted 
in  the  lower  court  to  the  sufficiency  of  the  surety  on  the  under- 
taking and  required  him  to  justify  before  the  county  clerk, 
where  he  testified  that  he  then  was,  and  for  several  months  had 
been,  a  United  States  commissioner  appointed  by  the  United 
States  District  Court  for  the  District  of  Oregon,  and  made  no 
other  showings  as  to  his  qualifications  as  surety.    Dismissed. 

Mr.  D.  W.  Bailey  and  Mr.  D.  W.  Sheahan  for  the  motion. 

Mr.  J.  A.  Burleigh  J  contra. 

Mb.  Justice  Hailey  delivered  the  opinion  of  the  court. 

The  sole  question  raised  by  this  motion  is  whether  or  not  a 
United  States  commissioner  is  qualified  to  act  as  surety  on  an 
undertaking,  on  appeal  under  our  law.  Subdivision  3  of  549, 
B.  &  C.  Comp.,  provides : 

"The  qualifications  of  sureties  in  the  undertaking  on  appeal 
shall  be  the  same  as  in  bail  on  arrest,  and,  if  excepted  to,  they 
shall  justify  in  like  manner." 

Section  1507,  B.  &  C.  Comp.,  defining  the  qualifications  of 
bail  on  arrest,  provides: 

"No  counselor  or  attorney,  sheriff,  clerk  of  any  court,  or  other 
officer  of  any  court,  is  qualified  to  be  bail." 

In  Todd  v.  United  States,  158  U.  S.  278-282  (15  Sup.  Ct. 
889,  39  L.  Ed.  982),  Mr.  Justice  Brewek,  in  speaking  of  a  com- 
missioner of  the  United  States  Circuit  Court,  said:     "He  is 
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simply  an  officer  of  the  circuit  court,  appointed  and  removable 
by  that  court."  Congress  in  1896  abolished  all  commissioners 
of  circuit  courts  and  provided  that  the  United  States  District 
Courts  for  each  judicial  district  should  appoint  United  States 
commissioners,  who  "shall  have  the  same  powers  and  perform 
the  same  duties  as  are  now  imposed  upon  commissioners  of  the 
circuit  courts":  Act  May  28,  1896,  c.  252,  §  19,  99  Stat.  U.  S. 
184  (U.  S.  Comp.  Stat.  1901,  p.  499,  4  Fed.  Stat.  Ann.  61,  79). 
The  surety  in  the  undertaking  on  appeal  herein,  being  a  United 
States  commissioner,  was  an  officer  of  a  court,  and  therefore  not 
qualified  as  surety. 
The  motion  will  be  allowed,  and  the  appeal  dismissed. 

Dismissed. 


Argued  20  March,  decided  22  May,  1906. 
MTTiTiKR  v,  BEAVEB  HILL  GOAL  GO. 

85  Pac.  502. 

Master  and  Servant — Liability  for  Medical  Atten  iancb— Effect 
of  Paying  Hospital  Dues — Charities.4 

♦Note. — The  following  cases,  having  appended  either  not  6  or  the  briefs 
of  counsel,  may  be  consulted  with  reference  to  the  question  h  ire  considered : 
Williamson  v.  Louisville  Industrial  School  23  L.  R.  A.  20);  Union  Pac. 
R.  Co.  v.  Artist,  23  L.  It  A.  581 ;  Eighmy  v.  Union  Pac.  R.  *lo.  27  L.  R.  A. 
840;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Sullivan,  50  Am  St.  Rep.  313, 
27  I*.  R.  A.  840;  H earns  v.  Waterbury  Hospital,  31  L.  R.  A  224;  Bedford 
Belt  Ry.  Co.  v.  McDonald,  60  Am.  St  Rep.  172 ;  Satodey  v.  Spokane  Falls 
d  N.  Ry.  Co.  94  Am.  St.  Rep.  880.  Reporter. 

The  collection  by  a  master  from  his  servants  of  a  stated  amount  each 
month  for  maintaining  a  hospital  for  his  employees,  in  th*  absence  of  a 
contract  with  such  servants  to  furnish  them  attendance  at  the  hospital, 
amounts  to  only  a  subscription  by  the  employees  for  thi  support  of  a 
place  where  they  can  obtain  such  attendance  as  the  amcont  subscribed 
will  provide,  and  the  master  is  not  bound  to  supply  all  he  medical  or 
surgical  services  that  may  be  needed  by  injured  contrlbul  ore,  though  he 
is  bound  to  spend  the  subscription  for  the  purpose  indica  ed  and  to  use 
ordinary  care  in  selecting  the  persons  to  have  charge  of  the  hospital. 

From  Coos:  Lawrence  T.  Harris,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  Victor  Miller  against  the  Beaver  Hill 
Coal  Co.  to  recover  damages  for  the  breach  of  an  alleged  con- 
tract by  which  the  defendant  agreed  to  provide  the  plaintiff 
with  necessary  medical  and  surgical  attention,  at  a  hospital 
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maintained  by  it,  in  case  of  his  injury  while  in  its  employ.  The 
facte,  as  disclosed  by  the  testimony,  are  these:  The  defendant 
company  is  engaged  in  coal  mining  at  Beaver  Hill,  in  Coos 
County.  It  has  a  hospital  at  its  mine  in  charge  of  a  physician 
at  which  its  employees,  and  those  of  subcontractors  paid  through 
its  office,  are  entitled  to  be  cared  for  free  in  case  of  sickness  or 
injury  while  in  its  service.  For  the  support  and  maintenance 
of  the  hospital  $1.50  a  month  is  deducted  from  the  wages  of  each 
employee  by  their  consent,  or  at  least  without  objection  from 
them.  In  August,  1904,  the  plaintiff,  while  at  work  for  a  sub- 
contractor, was  seriously  injured  by  an  iron  splinter  penetrating 
the  abdominal  wall.  He  was  taken  to  the  company's  hospital 
and  the  wound  examined  by  Dr.  Chambers,  who  was  tempor- 
arily in  charge  during  the  absence  of  the  regular  physician. 
The  doctor  found  the  wound  to  be  of  such  a  character  as  to 
require  a  surgical  operation  which  could  not  be  performed  by 
him  alone  or  with  the  facilities  at  his  command.  He  telephoned 
to  Coquille,  the  nearest  town,  for  assistance,  but  was  unable  to 
obtain  a  surgeon  from  that  place  and  thereupon  at  plaintiff's 
request  telephoned  to  Marshfield  to  Dr.  Mingus,  who  came  out 
to  the  mine  and  performed  the  necessary  operation.  Mingus 
charged  the  plaintiff  $250  for  his  services,  and,  defendant  refus- 
ing to  reimburse  him  therefor,  he  brought  this  action  to  re- 
cover the  amount.  At  the  close  of  plaintiff's  testimony  the 
defendant  moved  for  a  nonsuit,  which  motion  was  overruled 
and  a  verdict  rendered  in  favor  of  plaintiff.  From  the  judg- 
ment entered  on  the  verdict,  the  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Coke  & 
Seabrook  and  A.  J.  Sherwood,  with  an  oral  argument  by  Mr.  J. 
L.  Coke. 

For  respondent  there  was  a  brief  over  the  names  of  E.  L.  C. 
Farrin  and  J.  M.  Upton,  with  an  oral  argument  by  Mr.  Upton. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  action  is  founded  on  contract,  and  before  the  plaintiff 
can  recover  he  must  show  that  defendant  agreed  to  furnish  him 
with  necessary  medical  and  surgical  attendance  in  case  of  in- 
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jury,  and  that  it  neglected  to  comply  with  its  contract..  The 
only  evidence  on  this  question  was  the  testimony  of  the  plaintiff 
and  the  witnesses  Bjorquist,  Anderson  and  Carlson.  The  plain- 
tiff testified  that  for  some  time  prior  to  his  injury  he  had  been 
assisting  in  getting  out  mine  timbers  for  the  defendant  and 
that  it  retained  $1.50  each  month  from  his  wages  "for  the  hos- 
pital." Bjorquist  said  the  defendant  had  a  hospital  at  the 
mine  where  sick  and  injured  employees  were  cared  for  free,  and 
that  $1.50  a  month  was  regularly  deducted  from  the  wages  of 
each  employee  by  the  company  for  its  support,  but  that  he  did 
not  know  who  employed  the  physician  in  charge.  Anderson  and 
Carlson  testified  to  substantially  the  same  state  of  facts.  Dr. 
Swennson,  an  admittedly  competent  physician  and  surgeon,  was 
in  charge  of  the  hospital,  and  testified  that  he  was  employed  by 
the  defendant,  that  he  was  in  Portland  at  the  time  of  the 
accident  to  the  plaintiff  and  left  the  hospital  in  charge  of  Dr. 
Chambers,  who  was  a  proper  person  for  that  purpose. 

This  is  all  the  testimony  that  was  given  on  the  trial  on  the 
question  now  under  consideration,  and  we  are  of  the  opinion  it 
falls  short  of  proving  a  contract  by  the  defendant  to  provide 
the  plaintiff  with  necessary  medical  and  surgical  attendance  in 
case  of  injury.  It  merely  shows  that  a  certain  sum  each  month 
was  contributed  by  the  plaintiff  and  his  fellow  employees,  or 
exacted  by  the  company,  for  the  support  and  maintenance  of  a 
hospital  for  the  use  of  the  employees.  There  is  no  evidence  that 
any  statement  or  promise  was  made  by  the  defendant  to  the 
plaintiff,  or  any  of  its  employees,  as  to  the  object  and  purpose 
of  the  contribution  or  the  benefit  they  would  receive  therefrom, 
other  than  it  was  for  hospital  purposes.  The  transaction,  there- 
fore, under  the  testimony,  constituted  in  law  nothing  more  than 
a  subscription  by  the  plaintiff  and  the  other  employees  for  the 
charitable  purpose  of  maintaining  a  hospital,  where  they  could 
obtain  such  medical  attendance  and  hospital  accommodations 
as  the  fund  thus  subscribed  would  afford.  And  the  only  lia- 
bility assumed  by  the  defendant  in  collecting  the  fund  was  to 
expend  it  for  the  purpose  for  which  it  was  subscribed,  and  no 
other.    The  mere  fact  that  it  received  or  exacted  the  contribu- 
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tion  did  not  impose  upon  it  the  absolute  duty  to  furnish  each 
contributor  all  the  medical  or  surgical  attendance  he  might 
need  or  require,  whether  the  fund  provided  was  sufficient  or  not. 
A  sick  or  injured  employee  was  entitled  to  the  use  and  benefit 
of  the  hospital  and  the  medical  services  there  provided,  to  the 
extent  of  the  money  contributed  for  that  purpose,  but  he  was 
not  obliged  to  go  to  the  hospital  or  to  accept  the  accommoda- 
tions. He  could,  if  he  chose,  go  elsewhere  and  employ  physi- 
cians and  attendants  other  than  those  provided  by  the  company, 
and,  if  he  did  so,  the  company  would  not  be  liable  to  reimburse 
him  therefor.  The  only  duty  of  the  company  was  to  use 
ordinary  care  in  the  expenditure  of  the  money  and  in  the  em- 
ployment of  physicians  and  surgeons  in  charge  of  the  hospital, 
and  it  is  not  responsible  for  the  negligence  of  the  surgeon  so 
employed  in  going  away  and  leaving  the  hospital  in  charge  of 
another:  Union  Pacific  Ry.  Co.  v.  Artist,  60  Fed.  365  (9 
C.  C.  A.  14,  23  L.  R.  A.  581) ;  South  Florida  Ry.  Co.  v.  Price, 
32  Fla.  46  (13  South.  638);  Eighmy  v.  Union  Pacific  Ry.  Co. 
93  Iowa,  538  (61  "S.  W.  1056,  27  L.  R.  A.  296) ;  Atchison,  To- 
peha  &  S.  F.  R.  Co.  v.  Zeiler,  54  Kan.  340  (38  Pac.  282) ; 
Richardson  v.  Carbon  Hill  Coal  Co.  10  Wash.  648  (39  Pac.  95). 

This  action  is  not  based  upon  a  misapplication  or  misappro- 
priation of  the  hospital  fund  by  the  defendant,  or  the  employ- 
ment of  an  unskillful  surgeon  by  it,  but  upon  an  alleged  con- 
tract to  furnish  plaintiff  with  necessary  medical  and  surgical 
attendance — an  averment  entirely  unsupported  by  the  testi- 
mony. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  proper,  not  inconsistent 
with  this  opinion.  Reversed. 


Argued  20  March,  decided  22  May,  1906. 
MacBAE  r.  8MALL. 
85  Pac.  603. 
Waters — Point  op  Appropriation  in  a  Ditch. 

1.  A  valid  appropriation  of  water  may  be  made  by  diverting:  it  from 
an  artificial  waterway  if  the  owner  thereof  consents;  but  a  seizure  of 
water  from  another's  ditch  cannot  be  the  foundation  of  an  appropriation. 


140  MacRae  v.  Small.  [48  Or. 

Evidence  of  Relinquishment  of  Water  Right. 

2.  The  evidence  shows  that  the  defendant  did  not  intend  to  relinquish 
an  appropriation  made  by  his  predecessor  in  interest 

Evidbnc*  of  Adverse  Use  of  Water. 

3.  The  evidence  does  not  show  that  the  defendant's  water  rights  were 
lost  by  adverse  use  by  another,  as  such  use  was  not  exclusive  of  plain- 
tiff's use. 

Adverse  Use — Kind  of  Evidence  Required. 

4.  The  evidence  of  adverse  use  required  to  deprive  an  appropriator  of 
his  vested  right  to  the  use  of  water  must  be  clear  and  convincing:. 

From  Grant:  Morton  D.  Clifford,  Judge. 

Suit  for  an  injunction,  resulting  in  a  decree  for  defendant, 
from  which  this  appeal  is  taken.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Errett  Hicks. 

For  respondent  there  was  a  brief  with  oral  arguments  by  Mr. 
John  Lang  don  Rand  and  Mr.  Morion  D.  Clifford. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  Kenneth  F.  MacRae  against  James  Small  to 
enjoin  interference  with  the  flow  of  water  in  a  ditch  to  plaintiff's 
premises,  and  to  recover  damages  for  intermeddling  therewith, 
his  right  being  based  on  an  alleged  appropriation,  and  also  on  a 
prescriptive  use.  The  answer  denies  the  material  allegations  of 
the  complaint,  and  avers  that  the  defendant's  predecessor  in 
interest  made  a  prior  appropriation  of  all  the  water  in  question 
in  1870,  which  quantity  had  ever  since  been  used  in  irrigating 
the  lands  now  owned  by  the  defendant.  The  reply  admits  that 
defendant's  predecessor  constructed  a  small  ditch  from  a  stream 
to  his  premises,  appropriating  about  six  inches  of  water  and,  on 
December  10,  1881,  conveyed  the  lands  to  defendant's  grantor, 
who  immediately  abandoned  such  use,  and  alleges  that  no  right 
to  the  water  was  thereafter  asserted  until  June  1,  1902.  The 
cause  was  tried,  resulting  in  a  decree  for  the  defendant;  award- 
ing him  the  use  of  all  the  water  in  controversy,  and  plaintiff 
appeals. 

The  transcript  shows  that  about  1870,  one  Marcus  D.  Reeves 
settled  on  unsurveyed  public  land  through  which  a  perennial 
stream  flows  that  was  subsequently  called  Reeves'  Creek.  This 
brook  rises  in  a  spur  of  the  Blue  Mountains  in  Grant  County. 
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flows  southerly  and  empties  into  the  John  Day  Biver,  affording 
in  the  dry  season  about  20  inches  of  water,  miners'  measure- 
ment. Beeves  in  1872  constructed  a  flume  from  the  creek  with 
which  he  connected  a  ditch,  whereby  water  was  diverted  and 
used  to  irrigate  crops  grown  on  the  arid  land  on  which  he  had 
settled.  .  The  township  in  which  such  land  is  situated  was  sur- 
veyed in  1873,  by  authority  of  the  general  government,  where- 
upon Beeves  filed  a  homestead  claim  on  the  premises  containing 
his  improvements,  described  as  follows:  The  S.  W.  i  of  the 
N.  E.  i,  the  S.  E.  i  of  the  N.  W.  i,  the  N.  E.  i  of  the  S.  W.  ±, 
and  the  N.  W.  \  of  the  S.  E.  \  of  section  12,  in  township  13  S., 
of  range  27  E.,  of  the  Willamette  Meridian,  and  April  20,  1882, 
a  patent  from  the  United  States  was  issued  to  him  therefor. 
Beeves  built  a  good  house  on  this  land,  fenced  most  of  it,  cul- 
tivated several  acres  thereof,  and  raised  good  crops  thereon  by 
use  of  the  water  which  he  had  diverted.  He  also  irrigated  with 
water  from  his  ditch  a  meadow  of  about  10  acres  on  land  subse- 
quently patented  to  Louisa  Aldrich,  which  is  described  as  fol- 
lows: The  S.  W.  i  of  the  N.  W.  i,  the  W.  £,  and  the  S.  E.  1 
of  the  S.  W.  J  of  that  section. 

Beeves  and  his  wife  had  some  difficulty  in  consequence  of 
which  he  left  her,  after  making  final  proof  in  support  of  his 
entry,  and  made  his  home  with  one  Bobert  B.  Hay,  to  whom,  on 
December  10,  1881,  he  executed  a  deed  of  his  land,  but  she  did 
not  joiil  in  the  conveyance.  Hay  also  obtained  a  deed  of  the 
Aldrich  land,  and  on  October  4,  1889,  conveyed  it  and  the  Beeves 
tract  to  the  defendant.  Beeves  left  Grant  County  soon  after 
executing  his  deed,  and  having  never  since  been  heard  from,  it- 
is  generally  believed  that  he  is  dead.  Mrs.  Beeves  subsequently 
married  M.  E.  Gage  who  in  1884,  settled  on  the  N.  one  half  of 
the  N.  one  half  of  section  11  in  that  township  and  range,  which 
land  was  then  owned  by  the  Eastern  Oregon  Land  Co.,  a  cor- 
|K)ration,  the  title  thereto  having  been  secured,  with  other  lands, 
by  mesne  conveyances  from  the  United  States,  pursuant  to  an 
act  of  Congress  of  February  25,  1867  (14  Stat.  U.  S.  409, 
c.  77),  granting  lands  to  the  State  of  Oregon  to  aid  in  the  con- 
struction of  a  military  wagon  road,  and  also  conformable  to  an 
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act  of  the  legislative  assembly  of  this  state  (Laws  1868,  p.  3), 
designating  the  Dalles  Military  Road  Co.  as  the  artificial  being 
entitled  to  the  benefits  of  such  grant.  Gage,  in  the  spring  of 
1886,  took  possession  of  Reeves'  flume,  which  he  repaired,  and 
of  his  ditch,  which  he  cleaned  out  from  its  head  to  a  point  near 
the  termination  thereof,  from  which  he  constructed  a  ditch  to 
land  on  which  he  had  settled,  and  used  the  water  of  Reeves' 
Creek  to  irrigate  crops.  He  executed  a  quitclaim  deed,  Decem- 
ber 31,  1888,  to  plaintiff  of  all  his  interest  in  such  land,  but  no 
mention  was  made  therein  of  any  ditch  or  water  right.  The 
Eastern  Oregon  Land  Co.,  on  November  1,  1890,  gave  a  deed 
of  such  land  to  the  plaintiff,  who,  ever  since  securing  possession 
of  the  premises  from  Gage,  has  caused  water  so  diverted  to  be 
used  in  irrigating  crops  grown  thereon  until  June  1,  1902, 
when  his  ditch  was  cut  by  defendant's  tenant,  thereby  causing 
an  embroilment  which  resulted  in  this  suit. 

The  first  question  to  be  considered  is  whether  the  testimony 
shows  that  the  use  of  water  from  Reeves'  Creek  was  abandoned 
by  Hay,  and  not  thereafter  resumed  by  the  defendant  until  the 
ditch  referred  to  was  cut,  and  whether  MacRae  and  his  pre- 
decessor in  interest  for  more  than  10  years  prior  to  bringing 
this  suit  have,  under  a  claim  of  right,  openly,  notoriously,  and 
continuously,  applied  such  water,  each  season,  to  the  irrigation 
of  crops  grown  on  his  land,  thus  securing  by  prescription  a 
preferred  right  thereto?  Neither  Hay  nor  the  defendant  ever 
lived  on  the  land  now  owned  by  the  latter,  but  as  they  were 
severally  engaged  in  raising  sheep,  their  flocks  were  occasionally 
kept  thereon  during  winters,  and  in  the  summers  they  were 
driven  to  and  herded  on  distant  ranges.  After  Reeves  con- 
veyed his  homestead,  the  fences  which  he  had  built  were  al- 
lowed to  decay  and  sage  brush  was  permitted  again  to  grow  on 
all  the  land  that  he  had  cultivated,  except  about  an  acre  thereof 
on  which,  by  the  use  of  water  from  the  ditch,  garden  vegetables 
were  occasionally  raised  by  persons  who  temporarily  occupied 
the  house  on  the  premises.  Some  placer  mining  was  attempted 
on  the  Aldrich  place  by  using  water  from  the  ditch,  but  as  this 
work  was  not  done  in  the  irrigating  season  the  extent  of  such 
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use  is  not  deemed  material.  In  the  10  years  from  the  spring  of 
1886,  when  Gage  first  applied  the  water  to  the  irrigation  of 
crops  grown  on  the  land  now  owned  by  plaintiff,  gardens  were 
cultivated  and  vegetables  raised  on  the  Beeves'  homestead  by 
persons  and  in  area  as  follows:  H.  Munjar,  Jr.,  in  1893,  not 
an  acre,  and  J.  E.  Noble  in  1894  and  the  following  year  about 
an  acre.  This  is  the  extent  of  the  use  of  such  water  for  irri- 
gating the  defendant's  tillable  land  during  the  entire  period 
of  the  statute  of  limitation.  J.  Helmadore,  as  defendant's  wit- 
ness, testified  that  in  October,  1899,  he  took  a  band  of  sheep 
to  the  Eeeves  land  and  kept  them  there  for  Small  until  the 
following  spring,  and  that  while  on  the  place  he  put  some  rocks 
in  the  head  of  the  ditch  and  turned  water  on  defendant's  land 
to  irrigate  grass  growing  on  a  meadow.  The  defendant,  as  a 
witness  in  his  own  behalf,  testified  that  when  he  purchased  the 
Beeves  and  the  Aldrich  lands  the  fences  once  standing  thereon 
were  nearly  all  destroyed,  and  that  cattle  and  horses  could 
come  and  go  at  will  over  the  entire  premises,  but  that  by  the  use 
of  water  from  the  Reeves  ditch,  grass  could  be  kept  alive  with- 
out inclosing  the  meadow  on  which  it  grew;  that  every  year 
after  securing  the  deed  to  these  lands  he  had  sent  men  thereto 
from  his  home  ranch,  about  four  miles  distant,  to  irrigate  the 
premises,  frequently  going  there  himself  for  that  purpose;,  al- 
ways using  the  water  when  necessary  and  sometimes  taking  the 
entire  flow  of  the  ditch,  thereby  keeping  the  timothy  growing 
on  a  meadow  and  also  irrigating  a  lower  bench  of  cultivated 
land,  containing  in  all  about  10  or  12  acres  which  were  partly 
covered  with  sage  brush ;  and  that  he  never  gave  Gage  or  McBae 
any  authority  to  use  the  water,  though  as  a  neighborly  act  he 
had  permitted  the  surplus  after  supplying  his  needs  to  flow  in 
the  ditch  to  plaintiff's  land,  until  he  learned  that  a  right  thereto 
by  adverse  user  was  claimed. 

The  plaintiff's  witnesses,  who  lived  in  the  vicinity  of  the 
Beeves'  land  severally  testified  that  they  never  saw  the  de- 
fendant or  his  employees  using  water  from  the  ditch.  It  fur- 
ther appears  that  plaintiff's  occupation  is  raising  sheep,  which 
business  Gage  was  formerly  conducting,  and  as  the  latter  was 
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grazing  more  land  than  the  parties  hereto  thought  he  was  en- 
titled to  occupy,  the  plaintiff,  at  the  defendant's  suggestion, 
purchased  Gage's  interest  in  the  lands  on  which  he  had  settled, 
and  MacRae,  referring  thereto,  testified  that  defendant  then 
made  no  claim  to  the  use  of  the  water  thereon  from  Reeves' 
creek.  When  Gage's  deed  was  executed  an  agreement  was  con- 
summated whereby  plaintiff  was  to  keep  his  sheep  west  of 
Reeves*  creek,  and  the  defendant  would  pasture  his  flocks  east 
of  that  stream,  the  terms  of  which  contract  the  parties  have 
ever  since  observed.  The  defendant  further  testified  that  he 
advised  plaintiff  to  purchase  Gage's  interest  in  the  lands  on 
which  he  had  settled,  T)ut  he  did  not  then  know  that  any  water 
from  Reeves'  creek  had  been  used  on  the  premises.  The  plain- 
tiff does  not  live  on  the  Gage  place,  but  his  tenants  have  culti- 
vated about  35  acres  thereof  which,  without  the  use  of  water 
from  Reeves'  creek,  must  become  nearly  valueless.  Gage  testified 
that  when  he  applied  the  water  of  such  creek  to  the  irrigation 
of  crops  grown  on  the  land  now  owned  by  plaintiff  he  knew  that 
the  premises  were  within  the  limits  of  the  grant  to  the  State 
of  Oregon,  but  that  he  thought,  because  a  part  of  the  section 
had  been  settled  upon  prior  to  the  act  of  Congress,  that  the 
land  which  he  selected  would  not  pass  under  the  terms  of  the 
grant,  and  that  he  could  procure  a  title  thereto  directly  from 
the  United  States,  but  that  having  applied  therefor  at  the  local 
land  office  he  was  unable  to  make  an  entry  thereon.  The  fore- 
going is  the  substance  of  the  testimony  given  at  the  trial  from 
a  consideration  of  which  the  plaintiff's  right  to  use  the  water 
of  Reeves'  creek,  if  it  exist,  must  be  determined. 

1.  Gage  was  evidently  a  trespasser  on  the  land  on  which  he 
settled,  but  as  the  use  of  water  thereon  was  undoubtedly  a 
benefit  to  the  Eastern  Oregon  Land  Co.,  the  owner  of  the  prem- 
ises, and  as  such  advantage  regularly  passed  to  the  plaintiff,  it 
will  be  assumed,  without  deciding  the  question,  that  Gage  was 
authorized  to  make  a  valid  appropriation  of  water,  and  to  apply 
the  same  to  such  land.  Such  appropriation  could  legally  have 
been  made  by  taking  water  from  the  Reeves  ditch,  if  the  con- 
sent of  the  owner  thereof  had  been  secured :  Water  Supply  & 
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Storage  Co.  v.  Larimer  &  W.  Irrig.  Co.  24  Colo.  322  (51  Pac. 
496,  46  L.  R.  A.  322) ;  North  Point  Consol  Irrig.  Co.  v.  Utah 
&  Salt  Lake  Conai  Co.  16  Utah,  246  (52  Pac.  168,  40  L.  R.  A. 
Sol,  67  Am.  St.  Rep.  607).  In  McPhati  v.  Forney,  4  Wyo.  556 
(35  Pac.  773),  Mr.  Justice  Con  away,  speaking  for  the  court  in 
discussing  this  question,  says:  "Plaintiff  in  error  also  forgets 
that  it  is  just  as  necessary  to  the  creation  and  preservation  of 
a  water  right;  to  provide  means  for  the  continual  diversion  of 
the  water  from  its  natural  channel  and  for  conducting  it  to 
the  place  where  it  is  applied  to  some  beneficial  purpose,  as  it  is 
to  apply  it  to  the  beneficial  purpose.  And  he  cannot  arbitrarily 
seize  and  use  another's  ditch,  or  interest  in  a  ditch,  for  thai  pur- 
pose." No  consent  to  divert  the  water  from  the  ditch  was  ever 
secured,  but  Gage  arbitrarily  seized  and  used  the  conduit  con- 
structed across  patented  land,  and  hence  plaintiff,  as  his  suc- 
cessor in  interest,  never  acquired  any  right  by  appropriation  to 
the  use  of  water  from  Reeves'  Creek. 

2.  A  careful  examination  of  the  testimony  convinces  us  that 
neither  Hay  nor  Small  intended  voluntarily  to  relinquish  the 
valuable  right  of  appropriation  which  was  initiated  by  Reeves, 
and  conveyed  by  express  stipulation  contained  in  his  deed. 

3.  It  is  contended  by  plaintiff's  counsel,  however,  that  from 
the  spring  of  1886  to  the  corresponding  season  of  1896,  the  10 
years  prescribed  by  the  statute  of  limitation,  during  which  Gage 
and  the  plaintiff  used  the  water  in  question,  no  part  of  the  lands 
so  owned  by  the  defendant  was  irrigated,  except  a  small  garden, 
requiring  not  to  exceed  an  inch  of  water,  which  is  the  greatest 
measure  of  his  right,  and  that  the  plaintiff  and  his  predecessor 
in  interest,  in  the  interim  acquired  by  prescription  a  right  to 
the  remainder  of  the  water  flowing  in  Reeves'  Creek,  all  of 
which  is  necessary  to  his  use  in  the  irrigating  season.  If  the 
testimony  of  the  defendant  is  to  be  believed,  that  each  year  after 
securing  Hay's  deeds  of  the  premises  he  used  such  quantities 
of  water  as  he  needed  to  irrigate  his  meadow  and  other  land, 
sometimes  taking  the  entire  flow  of  the  stream,  there  was  there- 
fore such  an  interference  with  plaintiff's  alleged  continuous  user 
as  to  defeat  his  prescriptive  right. 

M8th  Or.— 10) 
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It  is  argued  by  plaintiffs  counsel  that  as  the  defendant's  tes- 
timony in  relation  to  the  very  existence  of  the  alleged  meadow 
is  uncorroborated,  except  possibly  by  that  of  Helmadore,  and 
denied  by  all  other  witnesses,  the  improbability  of  such  declara- 
tion under  oath  is  self-evident  when  it  is  considered  that  an 
unfenced  meadow  would  be  entirely  destroyed  by  cattle,  horses 
and  sheep  grazing  thereon.  If  the  grass  was  utterly  uprooted 
as  intimated,  its  complete  destruction  in  the  mailner  suggested 
would  not  necessarily  disprove  the  defendant's  statement  that 
the  water  was  applied  to  his  meadow  and  cultivated  land,  for,  the 
right  to  the  entire  use  of  the  stream  being  primarily  vested  in 
him,  as  Beeves'  successor  in  interest,  he  might  have  wasted  the 
entire  volume  of  water  on  the  land  which  had  once  produced 
grass  and  crops  and  thereby  interrupted  plaintiffs  adverse  user. 
That*  no  perosn  living  in  the  vicinity  of  the  Beeves  or  Aldrich 
lands  saw  the  defendant  or  his  employees  using  water  on  his 
meadows  does  not  disprove  his  testimony,  for  it  does  not  appear 
from  the  transcript  that  a  view  of  the  meadow  could,  at  all  times, 
have  been  obtained  by  plaintiffs  witnesses.  That  the  defendant 
did  not  call  any  of  his  employees,  except  Helmadore,  to  corrob- 
orate his  statement,  to  the  effect  that  he  frequently  sent  them 
to  these  lands  to  irrigate  grass  growing  thereon,  or  offer  any 
proof  of  their  death,  absence  or  inability  to  attend  the  trial,  is 
a  circumstance  tending  to  discredit  him.  So,  too,  the  plaintiff's 
testimony  that  if  the  defendant  ever  interfered  with  the  ditch 
he  was  never  aware  of  any  diminution  of  the  water  which  con- 
tinuously flowed  therein  to  his  premises,  where  it  was  used  for 
irrigation,  directly  controverts  the  defendant's  statement  under 
oath. 

4.  It  is  impossible  to  say  with  certainty  that  the  defendant's 
testimony,  in  the  particular*  mentioned,  is  true,  but  as  he  is 
entitled  to  the  prior  right  of  appropriation  of  all  the  water  of 
the  creek,  and  could  only  be  deprived  thereof  by  an  adverse  user, 
the  evidence  of  such  prescriptive  right  ought  always  to  be  clear 
and  conclusive,  in  order  to  defeat  a  vested  estate  in  or  an  appur- 
tenant to  land:  1  Am.  &  Eng.  Enc.  Law  (2  ed.),  887;  1  Cyc. 
1151.    The  agreement  entered  into  whereby  the  flocks  of  sheep 
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of  the  defendant  and  of  the  plaintiff  were  respectively  kept  on 
separate  sides  of  Reeves'  Creek,  tends  to  show  the  friendly  rela- 
tion formerly  existing  between  the  parties  to  this  suit  and  prob- 
ably accounts  for  the  flow  of  the  surplus  water  in  the  ditch  to 
plaintiff's  premises.  The  testimony,  in  our  opinion,  fails  to 
show  that  plaintiff  has  made  out  a  case  with  that  degree  of  proof 
which  the  rules  of  law  require  in  such  cases,  but  rather  that  the 
weight  of  evidence  discloses  that  defendant's  irrigation  of  his 
meadow  and  other  land,  by  means  of  the  flume  and  ditch  from 
Beeves'  Creek  broke  the  continuity  of  plaintiff's  enjoyment  of 
the  water,  thereby  depriving  him  of  a  prescriptive  right  thereto. 
These  conclusions  necessitate  an  affirmance  of  the  decree, 
whieh  is  ordered.  Affirmed. 


LTVE8LEY  t\  HEISE. 

Argued  29  March,  decided  29  May,  1906. 
85  Pac.  609. 

FRAUDULENT  CONVEYANCES — PARTICIPATION   OP  GRANTEE. 

1.  In  suits  to  prevent  the  consummation  of  a  fraud  on  plaintiff  by 
transferrins;  property  in  which  he  is  interested,  it  must  appear  that  the 
grantee  participated  in  the  fraudulent  intent 

FRAUDULENT  CONVEYANCES RELATIVES BURDEN  OF  PROOF. 

2.  Where  conveyances  are  made  to  near  relatives,  the  effect  of  which 
is  to  prevent  creditors  from  satisfying  their  claims,  the  burden  of  proving: 
good  faith  is  on  the  grantees. 

Evidence  Considered. 

3.  The  evidence  shows  that  the  grantees  in  the  present  case  were  not 
parties  to  any  fraudulent  intent  that  the  grantor  may  have  had. 

Parent  and  Child— Emancipation — Right  to  Earnings. 

4.  The  earnings  of  a  minor  child  who  has  been  allowed  by  his  parents 
to  act  in  business  matters  independent  of  their  control  are  not  liable  to  the 
claims  of  creditors  of  the  parents. 

Lease— Sufficiency  of  Consideration. 

5.  A  promise  not  to  claim  further  rent  under  the  terms  of  a  lease  is 
a  sufficient  consideration  for  a  release  of  all  rights  under  it,  and  a  promise 
to  pay  rent  is  an  adequate  consideration  for  the  execution  of  a  lease. 

Breach  of  Contract — Measure  of  Damages. 

6.  The  measure  of  damages  for  the  breach  of  a  contract  to  sell  is  the 
difference  between  the  purchase  price  and  the  market  price  on  the  date  of 
delivery. 

Costs  on  Appeal  in  Equity  Cases. 

7.  Costs  and  disbursements  on  appeal  In  equity  cases  are  assessed  as 
the  discretion  of  the  appellate  court  may  suggest 


From  Polk:  William  Galloway,  Judge. 
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Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  T.  A.  Livesley  and  John  J.  Roberts,  partners 
as  T.  A.  Livesley  &  Co.,  against  A.  Heise,  Rachel  E.  Heise,  his 
wife,  and  W.  C.  Heise,  their  son,  originally  to  enjoin  the  dis- 
jtosal  of  certain  hops  grown  in  1903,  and  to  compel  the  specific . 
performance  of  a  contract  to  sell  and  deliver  the  crop  to  plain- 
tiffs. The  complaint  sets  out  the  facts  constituting  their  right 
to  the  hops,  and  alleges  a  conspiracy  on  the  part  of  the  defend- 
ants to  defraud  plaintiffs.  A  demurrer  to  the  complaint  was 
sustained,  the  temporary  injunction  was  dissolved,  the  suit  dis- 
missed, and  plaintiffs  took  an  appeal,  on  the  trial  of  which  the 
decree  was  reversed,  the  demurrer  overruled,  and  the  cause 
remanded  for  further  proceedings :  Livesley  v.  Heise,  45  Or.  148 
(76  Pac.  952).  While  that  appeal  was  pending  the  hops  were 
sold  and  shipped  out  of  the  State.  When  the  mandate  was 
sent  down  plaintiffs  filed  a  supplemental  complaint,  stating 
the  changed  condition  of  the  hops  and  praying  a  recovery 
against  the  defendants  of  the  value  of  the  crop  as  damages  for 
the  breach  of  contract.  The  defendant  Heise  separately,  and 
his  wife  and  g'm  jointly,  answered,  denying  the  material  allega- 
tions of  the  original  and  the  supplemental  complaints,  and  aver- 
ring that  in  1901  and  the  year  following,  Heise  cultivated  hop- 
yards  leased  to  him,  and  delivered  the  crops  grown  thereon  to 
plaintiffs,  but  that  in  consequence  of  his  financial  embarrass- 
ment he  was  compelled  to  relinquish  his  rights  under  the  leases 
and  to  surrender  the  possession  of  the  demised  premises  to  the 
owners  thereof,  and  that  Mrs.  Heise  and  her  son  leased  the  same 
yards  and  raised  hops  thereon  in  1903,  in  which  Heise  had  no 
interest.  The  allegations  of  new  matter  in  the  answers  having 
been  denied  in  the  replies,  a  trial  was  had,  and  plaintiffs  were 
awarded  a  recovery  against  Heise  in  the  sum  of  $2,764.80,  as  the 
damages  sustained  by  reason  of  his  failure  to  perform  the  terms 
of  his  contract,  but  Mrs.  Heise  and  her  son  were  decreed  to  be 
the  owners  of  the  hops  in  question  and  entitled  to  their  costs  and 
disbursements,  and  the  plaintiffs  again  appeal.      Modified. 

For  appellants  there  was  a  brief  over  the  names  of   W.   M. 
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Kaiser,  W.  T.  Shier  and  Teal  &  Minor,  with  oral  arguments  by 
Mr.  Woodson  Taylor  Slater  and  Mr.  Wirt  Minor. 

For  respondents  there  was  a  brief  with  oral  arguments  by 
Mr.  Oeorge  Greenwood  Bingham  and  Mr.  Peter  H.  D'Arcy. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  transcript  shows  that  about  January  26,  1900,  the  de- 
fendant A.  Heise  leased  two  hop-yards  in  Polk  County,  con- 
taining 25  and  20  acres,  from  his  mother-in-law,  Mrs.  N.  W. 
Harris,  and  brother-in-law,  E.  L.  Harris,  respectively,  for  the 
term  of  five  years,  the  consideration  being  one  fifth  of  the  hops 
to  be  raised  annually  thereon.  About  the  same  time  he  en- 
tered into  an  agreement  with  plaintiffs  to  cultivate,  sell  and 
deliver  to  them  30,000  pounds  of  merchantable  hops  on  or 
before  #the  15th  of  October  of  each  year  during  the  term  of  his 
leases,  at  10  cents  a  pound,  the  plaintiffs  to  make  certain  ad- 
vances to  enable  him  to  cultivate  the  yards  and  to  harvest  the 
hops.  Heise  complied  with  his  contract  during  the  first  two 
years,  except  that  in  190£  he  attempted  secretly  to  dispose  of 
about  35  bales  of  hops,  but  was  prevented  from  doing  so  by 
plaintiffs.  When  he  settled  with  plaintiffs  for  the  year  1902, 
he  had  received  such  advances  on  account  of  his  crop  that  there 
remained  only  $288.50  due  him  for  the  season's  work.  The 
plaintiffs  charged  him  $69.49  for  examining  his  hops,  and  also 
assessed  to  him  premiums  for  insurance  on  his  crop  taken 
out  in  their  names  in  pursuance  of  the  terms  of  the  contract 
but  the  policies  for  which  they  refused  to  exhibit  to  him.  The 
controversy  arising  in  relation  to  these  matters  culminated  in 
a  notice  given  by  Heise  to  plaintiffs  that  he  would  not  longer 
be  bound  by  the  terms  of  his  contract,  and  that  he  "should  sur- 
render his  interest  in  the  leases  to  the  owners  of  the  demised 
premises.  The  plaintiffs  thereupon  offered  to  operate  the  yards 
in  fulfillment  of  the  terms  of  the  contract,  but  Heise  refused 
to  assign  to  them  any  part  of  his  term.  Of  the  sum  of  money 
so  received  he  paid  his  brother-in-law  $180,  and  being  still  in 
debt,  an  action  was  instituted  against  him  in  a  justice's  court, 
so  that  at  that  time  he  owed  several  hundred  dollars  and  had 
no  money  or  property  with  which  to  make  payment. 
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After  the  crops  of  1902  were  harvested,  Mrs.  Heise,  leaving 
her  husband  in  Polk  County,  came  to  Salem,  where  she  sent 
her  fwo  sons  and  two  daughters  to  school,  paying  their  tuition 
in  advance  with  monoy  she  had  earned  by  picking  hops  and 
selling  turkeys  she  had  raised.  Needing  more  money  to  support 
herself  and  family,  she  reluctantly  conveyed  to  her  brother, 
E.  L.  Harris,  on  December  3,  1902,  an  undivided  interest  in 
certain  real  property  that  she  inherited  from  her  father,  receiv- 
ing therefor  $665.  On  the  same  day  Heise  executed  to  the 
owners  of  the  hopyards  releases  of  all  his  interests  therein  for 
the  remainder  of  the  terms,  which  relinquishments  were  ac- 
cepted. E.  L.  Harris,  December  4,  1902,  and  his  mother, 
February  2,  1903,  severally  leased  to  the  defendants  Mrs.  Heise 
and  W.  C.  Heise,  the  hopyards  so  surrendered,  for  terms  to 
expire  October  1,  1905,  in  consideration  of  the  lessees'  agree- 
ment to  give  one  fifth  of  the  hops  annually  to  be  grown  on 
the  premises.  About  February  1,  1903,  Mrs.  Heise  removed 
to  Polk  County,  and  with  the  money  remaining  from  the  sale 
of  her  patrimony  supported  her  family  and  raised  hops  that 
year  in  the  yards  so  leased  to  her  and  her  son,  her  husband  and 
children  aiding  her  in  the  enterprise.  The  plaintiffs,  April 
4,  1903,  mailed  to  Heise  their  check  for  $150,  inclosed  in  a 
letter  which  stated  that  the  money  evidenced  thereby  was  an 
advance  on  his  hop  contract  with  them,  but  he  refused  to  accept 
it  and  returned  the  draft,  writing  them  that  he  had  no  use 
for  it.  Mrs.  Heise's  mother  and  brother,  during  the  season 
of  1903,  furnished  her  and  her  son  sustenance  for  their  teams, 
supplied  them  tools  and  farming  implements  to  enable  them 
to  cultivate  the  yards,  and  also  loaned  them  the  sum  of  $2,500, 
to  pay  the  expenses  of  harvesting,  taking  as  security  therefor 
a  chattel  mortgage  on  the  crop,  pursuant  to  the  terms  of  which 
they  took  immediate  possession  of  the  hops  as  soon  as  they 
were  baled,  and,  after  the  injunction  was  dissolved,  sold  the 
same,  retaining  the  sums  due  them  and  paying  the  remainder 
to  Mrs.  Heise  and  her  son. 

Though  Heise  assisted  in  cultivating  and  harvesting  the  hops, 
for  which  service  it  does  not  appear  that  he  received  any  com- 
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pensation,  his  wife  and  eldest  son,  who  was  then  a  minor, 
employed,  discharged  and  paid  the  persons  who  labored  in  tHe 
yards  and  about  the  dry  houses.  E.  Seiwert,  who  was  employed 
in  the  hopyard  in  1903  by  W.  C.  Heise  and  paid  for  his  services 
by  a  check  drawn  on  the  bank  by  the  latter,  as  defendants'  wit- 
ness, testified  on  cross-examination  as  follows: 

"Q.  Are  you  acquainted  with  A.  Heise? 

A.  Yes,  sir. 

Q.  Did  you  see  him  at  that  time? 

A.  Yes,  sir. 

Q.  What  was  he  doing? 

A.  Nothing;  just  joshing  the  boys;  having  a  good  deal  of  fun 
once  in  a  while. 

Q.  Did  you  see  him  there  all  the  time? 

A.  No,  sir." 

E.  L.  Harris,  as  defendants'  witness,  testified  that  in  October, 
1902,  Heise  told  him  he  did  not  have  sufficient  money  with 
which  to  operate  the  hopyards,  and  for  that  reason  he  was  not 
going  to  rent  them  any  longer;  that  the  witness  did  not  then 
begin  to  look  for  another  tenant  or  think  much  about  the  matter 
until  he  obtained  releases  of  the  demised  premises;  that  he 
negotiated  with  Mrs.  Heise  about  two  days  before  he  secured 
her  deed  of  the  real  property  which  she  inherited  from  her 
father;  and  that  after  securing  such  releases  and  deed,  he  then 
advised  his  sister  and  her  son  to  rent  the  hopyards,  which  pro- 
posal having  been  accepted,  leases  thereof  were  executed  to  them. 
Mrs.  Heise,  as  a  witness  for  herself,  testified  that,  knowing  her 
husband  did  not  intend  to  raise  hops  in  1903,  she  sold  her 
interest  in  the  real  property  to  obtain  money  with  which  to 
educate  her  children;  that  from  the  sum  so  received  she  paid 
an  old  grocery  bill  of  about  $100,  which  her  husband  was  unable 
to  liquidate;  that  after  he  had  executed  releases  of  all  his 
interests  in  the  demised  premises  and  subsequent  to  the  making 
of  her  deed,  her  brother  told  her  that  as  she  then  had  the  neces- 
sary means,  it  would  be  advisable  for  her  and  her  son  to  rent 
the  hopyards,  and  that  at  his  suggestion  she  consented  to  the 
proposal  in  pursuance  of  which  the  leases  were  made  out  to 
them. 
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1.  Prom  the  foregoing  testimony,  plaintiffs'  counsel  insist 
that,  as  the  contract  which  their  clients  consummated  with 
Heise  related  to  real  property  then  leased  to  him  and  to  the 
crops  annually  to  be  raised  thereon,  when  the  possession  of 
such  premises  voluntarily  passed  to  his  wife  and  son,  with 
knowledge  thereof,  they  took  the  leases  subject  to  the  conditions 
imposed,  and,  though  equity  might  not  compel  them  to  perform 
the  labor  necessary  to  produce  a  crop,  when  they  did  so,  and 
the  hops  came  into  existence,  plaintiffs  were  entitled  thereto, 
but  the  crop  having  been  sold  by  them  they  are  liable  to  plain- 
tiffs for  the  value  thereof,  which  is  the  measure  of  the  damages 
sustained,  in  refusing  to  give  which  an  error  was  committed. 
Mrs.  Heise  and  her  son  unquestionably  knew  of  the  contract, 
but  notwithstanding  such  knowledge,  if  they  were  innocent  of 
any  attempt  to  defraud  plaintiffs,  they  should  not  be  punished 
because  the  husband  of  one  of  the  defendants  and  the  father 
of  the  other  failed  in  business,  whereby  he  was  unable  to  per- 
form the  terms  of  his  agreement.  If  Heise's  financial  embar- 
rassment necessitated  a  relinquishment  of  his  interests  in  the 
demised  premises,  or,  if  his  anger,  enkindled  by  being  compelled 
to  account  for  hops  which  he  tried  to  secrete,  or  his  resentment 
at  what  he  considered  to  be  exorbitant  charges,  prompted  him 
to  surrender  his  rights  under  the  leases,  plaintiffs'  remedy  was 
limited  to  an  action  against  him  for  a  breach  of  his  agreement, 
and  they  cannot  recover  against  his  codefendants  unless  they 
participated  in  a  scheme  to  defraud  plaintiffs. 

2.  The  relation  existing  between  the  defendants  imposes  upon 
Mys.  Heise  and  her  son  the  burden  of  proving  the  bona  fides 
of  the  part  undertaken  by  them  immediately  preceding  and 
during  the  time  they  had  charge  of  the  hopyards :  Jolly  v.  Kyle, 
27  Or.  95  (39  Pac.  999) ;  Feldman  v.  Nicolai,  28  Or.  34  (40 
Pac.  1010) ;  Schwartz  v.  Gerhardt,  44  Or.  425  (75  Pac.  698). 

3.  After  Heise  settled  with  plaintiffs  and  received  the  money 
due  him  for  the  hops  which  he  raised  in  1902,  he  found  it  im- 
possible to  pay  the  debts  which  he  then  owed.  It  is  fair,  also,  to 
infer  that  he  was  angry  with  plaintiffs  and  determined,  if 
possible,  to  prevent  them  from  securing  any  further  advantages 
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under' their  contract  with  him.  His  wife,  having  the  duty  of 
supporting  and  educating  her  children  thus  unexpectedly  thrust 
upon  her,  seems  to  have  undertaken  the  task  with  characteristic 
fortitude,  but  her  very  limited  means  were  evidently  soon 
exhausted,  and,  after  about  two  days  of  negotiations,  Bhe 
reluctantly  acceded  to  her  brother's  earnest  solicitation  to  con- 
vey to  him  her  interest  in  the  real  property  which  she  inherited 
from  her  father.  Fraternal  duty  probably  prompted  E.  L. 
Harris  to  desire  that  Mrs.  Heise  should  make  good  use  of  the 
money  which  she  had  received,  and  having  also  obtained  from 
her  husband  a  relinquishment  of  all  his  interest  in  and  rights 
to  the  demised  premises,  he  recommended  her  and  her  son  to 
take  leases  thereof  and  raise  hops  thereon.  We  believe  that 
Mrs.  Heise's  testimony  is  true,  to  the  effect  that  the  first 
intimation  she  received  concerning  the  possibility  of  the  hop- 
yards  being  again  rented  came  from  her  brother,  after  he  had 
secured  her  husband's  relinquishments  of  all  his  rights  in  the 
premises,  and  after  she  had  executed  her  deed. 

Though  Heise's  resentment  towards  plaintiffs  may  have  af- 
forded a  motive  for  his  desire  to  renounce  his  rights  under  the 
leases,  his  lack  of  sufficient  means  to  continue  raising  hops  was 
evidently  the  controlling  cause  that  induced  such  action;  but, 
whatever  the  reason  may  have  been  that  brought  about  such 
result,  we  think  the ,  testimony  clearly  shows  that  neither  his 
wife  nor  his  son  was  a  party  to  any  scheme,  if  such  existed, 
to  defraud  the  plaintiffs.  Heise  performed  some  labor  in  cul- 
tivating and  harvesting  hops.  He  was  not  a  diligent  worker, 
however,  if  the  testimony  of  Seiwert,  hereinbefore  quoted,  is 
to  be  believed.  His  wife  surpassed  him  in  the  management  of 
the  hopyard,  thereby  demonstrating  that  she  possessed  the 
greater  interest  therein,  which  is  a  circumstance  tending  to 
corroborate  her  testimony  respecting  the  bona  fides  of  the  trans- 
action. If  Heise  had  labored  faithfully  at  the  business,  such 
work  would  not  necessarily  establish  the  fact  that  he  was  the 
beneficiary  of  a  secret  trust  or  render  his  wife's  money  that 
she  had  invested  in  good  faith  subject  to  the  payment  of  his 
debts.    In  McCormach  Mach.  Co.  v.  Pouder,  123  Iowa,  17  (98 
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N".  W.  303),  Mr.  Justice  McClain,  speaking  for  the  court,  in 
discussing  the  legal  principle  arising  under  similar  facts  re- 
specting labor  performed  by  a  married  man,  says:  "But  if,  in 
fact,  he  saw  fit  to  do  just  what  he  did  for  the  purpose  of 
assisting  his  wife  and  son  in  carrying  on  the  farm  and  realizing 
profits  therefrom,  this  would  not  render  such  profits  subject 
to  any  extent  to  the  payment  of  his  debts.  That  a  husband  can 
render  his  services  to  his  wife  in  the  management  of  property 
belonging  to  her  without  rendering  such  property  subject  to 
the  claims  of  his  creditors  is  well  settled  in  this  state."  To 
the  same  effect  is,  also,  the  decision  of  this  court :  King  v.  Voos, 
14  Or.  91   (12  Pac.  281). 

4.  This  suit  was  evidently  instituted  on  the  assumption  that 
the  defendant  W.  C.  Heise  had  attained  his  majority.  The 
testimony  evinces,  however,  that  he  was  not  quite  21  years  old. 
No  question  was  raised  at  the  trial  as  to  whether  or  not  he  had 
been  emancipated,  and,  as  he  was  permitted  to  become  a  party 
to  the  leases,  we  shall  assume  that  his  father  had  given  him 
his  time  before  his  grandmother  and  uncle  executed  to  him 
and  his  mother  such  leases.  His  minority,  under  the  circum- 
stances supposed,  did  not  render  the  labor  he  performed  or 
the  hops  he  helped  to  produce  liable  to  the  claims  of  his  father's 
creditors:  Flynn  v.  Baisley,  35  Or.  268  (57  Pac.  908,  45 
L.  B.  A.  645,  76  Am.  St.  Sep.  495)  ;  Clemens  v.  Brillhart,  17 
Neb.  335  (22  N.  W.  779). 

5.  The  releases  given  by  Heise  to  his  mother-in-law  and  to 
his  brother-in-law  were  not  voluntary,  for  their  agreement  to 
forego  his  obligation  to  pay  them  rent  was  a  sufficient  consid- 
eration for  his  relinquishments:  Whitman  v.  Watry,  31  Wis. 
639.  So,  too,  the  covenant  of  Mrs.  Heise  and  her  son  to  pay 
for  the  use  of  the  hopyards  was  an  adequate  consideration  for 
the  execution  of  the  leases  to  them. 

6.  We  think  the  testimony  clearly  shows  that  Mrs.  Heise  and 
her  son  honestly  entered  into  the  contract  for  the  leasing  of 
the  yards  for  their  own  use  and  benefit,  and  not  in  trust  for 
Heise  or  any  other  person,  and  that  it  would  be  inequitable  to 
permit  advantage  to  be  taken  of  the  money  which  she  expended 
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and  of  the  labor  which  she  and  her  children  performed,  in 
cultivating  and  harvesting  the  hops,  to  award  against  her  or 
such  son  a  recovery  of  any  sum  whatever  as  damages  by  reason 
of  Heise's  failure  or  refusal  to  keep  and  perform  his  part  of 
the  contract  with  plaintiffs.  The  testimony,  which  is  uncon- 
tradicted, shows  that  the  market  value  of  the  hops  which  Heise 
agreed  to  sell  to  plaintiffs  was  24  cents  a  pound  at  the  time 
they  should  have  been  delivered;  that  there  were  raised  on  the 
yards  originally  leased  to  him  23,040  pounds  of  hops,  for  which 
he  was  to  have  received  10  cents  a  pound,  whereby  plaintiffs 
sustained  damages  to  the  extent  of  14  cents  a  pound.  The  court 
found,  howevejr,  that  the  value  of  such  hops  at  that  time  was 
only  22  cents  a  pound,  making  the  loss  sustained  by  plaintiffs 
$2,764.80. 

7.  The  decree  will  therefore  be  modified  so  as  to  award  plain- 
tiffs a  recovery  against  the  defendant  A.  Heise  of  the  sum  of 
$3,225.60,  but  in  all  other  respects  affirmed;  the  defendants 
Rachel  E.  Heise  and  W.  C.  Heise  to  recover  their  costs  and 
disbursements  on  this  appeal.  Modified. 


Argued  29  March,  decided  29  May,  1906. 
JACKSON  r  BAEEB. 
85  Pac.  512. 
Public  Lands — Contract  to  Convey  Homestead — Public  Policy. 

1.  A  contract  by  a  homestead  claimant  under  the  laws  of  the  United 
States  to  convey  to  another  such  homestead,  after  obtaining-  title  thereto, 
Is  void,  as  against  the  public  policy  of  the  national  government,  and  can- 
not be  enforced  by  either  party. 

Illegal  Contract — Courts — Duty  to  Dismiss. 

2.  When  it  becomes  apparent  In  any  way  during  the  legal  course  of  a 
proceeding  that  a  contract  sued  on  is  Illegal,  the  action  should  be  dis- 
missed by  the  court  sua  aponte,  even  though  the  objection  be  expressly 
waived,  the  courts  being  bound  not  to  permit  the  forms  of  justice  to  be 
used  thus  for  an  improper  purpose. 

Respective  Situations  of  Parties  to  Illegal  Contracts. 

3.  All  parties  to  an  illegal  contract  are  equally  at  fault,  and  none  of 
them  have  any  standing  in  courts  of  Justice  to  enforce  the  contract  or  to 
recover  any  consideration  paid  under  Its  terms. 


From  Josephine:  Hiero  K.  Hanna,  Judge. 
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Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  H.  W.  Jackson  against  G.  W.  Baker  to 
recover  $1,000  paid  by  the  plaintiff  and  his  assignor  to  the 
defendant  in  consideration  of  an  agreement  by  the  latter  to 
sell  and  convey  land  entered  by  him  as  a  homestead  upon  obtain- 
ing title  thereto.  The  complaint  alleges  that  in  September, 
1903,  the  plaintiff  and  defendant  and  one  Hamilton  were  the 
owners  as  tenants  in  common  of  certain  mining  property,  and 
that  the  defendant  was  in  possession  of  160  acres  of  adjoining 
land,  which  he  had  entered  under  the  homestead  laws;  that 
at  the  date  mentioned  the  parties  referred  to  contracted  and 
agreed  with  one  Draper  to  sell  and  convey  to  him  the  mine  and 
homestead  for  $25,000,  and  that  it  was  agreed  between  the 
plaintiff  and  Hamilton  and  the  defendant  that  if  the  entire 
sum  should  be  paid  for  the  property  the  former  would  pay  to 
the  latter  out  of  their  part  of  the  proceeds  $1,000  in  considera- 
tion of  his  transferring  to  Draper  the  "legal  title"  to  the  land 
covered  by  the  homestead,  but  that  if  he  failed,  or  neglected 
to  make  such  transfer  he  would  return  the  money  so  paid;  that 
thereafter  Draper  paid  the  $25,000  for  the  property,  and  plain- 
tiff and  Hamilton  paid  the  defendant  $1,000;  that  defendant 
never  obtained  title  to  the  homestead  because  his  entry  was 
subsequently  canceled  for  the  reason  that  the  land  was  mineral 
in  character,  and  not  subject  to  entry  under  the  homestead 
laws,  and  defendant  did  not  and  cannot  transfer  the  legal  title 
thereto  to  Draper;  that  plaintiff  has  succeeded  to  all  the  rights 
of  Hamilton  in  and  to  the  money  paid  by  them  to  the  defendant 
and  prior  to  the  commencement  of  this  action  defendant  prom- 
ised and  agreed  to  repay  the  same  to  him  but  has  failed  and 
neglected  to  do  so. 

A  demurrer  to  the  complaint  because  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  was  overruled,  and  the 
defendant  answered  denying  the  material  allegations,  and 
affirmatively  alleging  that  he  only  agreed  to  surrender  and 
relinquish  to  Draper  his  homestead  entry,  and  that  the  con- 
sideration for  the  $1,000  paid  him  by  Hamilton  was  such  sur- 
render, and   certain   assessment  and  development  work  which 
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he  had  done  on  the  mining  property.  A  reply  put  in  issue  the 
new  matter  pleaded  in  the  answer,  and  a  trial  was  had  before  the 
court,  and  a  jury.  At  the  close  of  plaintiffs  case  the  defendant 
moved  the  court  to  direct  a  verdict  in  his  favor,  but  this  motion 
was  overruled,  and  the  cause  submitted  to  the  jury  who  returned 
a  verdict  in  favor  of  the  plaintiff.  From  the  judgment  entered 
thereon  this  appeal  is  taken.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Austin  S.  Hammond. 

For  respondent  there  was  a  brief  over  the  names  of  Asa 
Connor  Hough  and  Reames  &  Reames,  with  an  oral  argument 
by  Mr.  Hough. 

Mr.  Chief  Justice  Beak  delivered  the  opinion. 

1.  There  is  no  bill  of  exceptions.  The  only  question  made 
on  the  appeal  is  that  the  contract  between  the  plaintiff  and 
Hamilton  and  the  defendant,  as  alleged  and  set  out  in  the  com- 
plaint, is  illegal  and  void  as  against  public  policy,  and  ought  not 
to  be  enforced  by  the  courts.  The  substance  of  the  complaint 
is  that  the  defendant  agreed  for  a  consideration  paid  by  plaintiff 
and  Hamilton  to  convey  to  Draper  the  legal  title  to  his  home- 
stead after  he  should  obtain  title  thereto  from  the  United  States. 
Such  a  contract  is  illegal  and  void  because  against  the  spirit 
and  policy  of  the  homestead  law,  and  will  not  be  enforced  by 
the  courts  at  the  demand  of  either  party  thereto :  Kine  v.  Tur- 
ner, 27  Or.  356  (41  Pac.  664)  ;  Oaks  v.  Heaton,  44  Iowa,  116; 
McCrillis  v.  Copp,  31  Fla.  100  (12  South.  643) ;  Dawson  v. 
Merrille,  2  Neb.  119;  Mellison  v.  Allen,  30  Kan.  382  (2  Pac. 
97) ;  Anderson  v.  CarMm,  135  U.  S.  483  (10  Sup.  Ct.  905,  34 
L.  Ed.  272). 

2.  If  the  illegality  appears  from  the  complaint  or  the  plain- 
tiff's case,  the  court  will,  at  any  stage  of  the  proceedings, 
dismiss  the  action,  although  such  illegality  is  not  pleaded  as  a 
defense,  or  insisted  upon  by  the  parties,  and  may  have  been 
expressly  waived  by  them.  It  is  an  objection  which  the  court 
itself  is  bound  to  raise  in  the  due  administration  of  justice, 
regardless  of  the  wishes  of  the  parties:  Osamyan  v.  Arms  Co., 
103  U.  S.  261   (26  L.  Ed.  539) ;  Buchtel  v.  Evans,  21  Or.  309 
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(28  Pac.  67) ;  Ah  Boon  v.  Smith,  25  Or.  89  (34  Pac.  1093) ; 
Bradtfeldt  v.  Cooke,  27  Or.  194  (40  Pac.  1,  50  Am.  St.  Bep. 
701) ;  Miller  v.  Hirschberg,  27  Or.  522  (40  Pac.  506) ;  Pacific 
Livestock  Co.  v.  Gentry,  38  Or.  275  (61  Pac.  422,  65  Pac.  597)  ; 
Cvllison  v.  Downing,  42  Or.  377  (71  Pac.  70) ;  Kreamer  v.  Earl, 
91  Cal.  112  (27  Pac.  735). 

3.  The  plaintiff's  counsel  seems  to  think  that  the  parties  to 
this  litigation  were  not  in  pari  delicto;  but,  as  said  by  Mr. 
Justice  Brewer  in  a  similar  case  {Anderson  v.  Carkins,  supra)  : 
"We  are  unable  to  see  any  distinction  in  moral  status  between 
the  man  who  contracts  for  the  perjury  of  another,  and  the  one 
who  contracts  to  commit  such  perjury." 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  complaint.  Reversed. 


Argued  27  March,  decided  29  May,  rehearing  denied  26  June,  1906. 
OATLIN  r.  JOKES. 
85  Pac.  515. 
Sales — Payment  and  Delivery  as  Concurrent  Acts. 

1.  Where  a  contract  requires  one  party  to  sell  and  the  other  to  pur- 
chase certain  property  at  a  specified  price,  the  payment  of  the  price  and 
the  delivery  of  the  property  are  concurrent  acts,  and  should  be  simul- 
taneously performed. 

Sales— •Willingness  of  Buyer  to  Perform — Need  of  Tender. 

2.  Under  a  contract  of  sale  making:  payment  and  delivery  concurrent, 
the  buyer  cannot  claim  a  default  and  damages  against  the  seller  unless 
he  was  able  and  willing  to  pay  at  the  time  and  place  appointed ;  but  if  he 
was  so  able  and  willing,  neither  tender  nor  demand  is  necessary  to  support 
an  action  for  damages. 

Pleading — Curing  Defective  Complaint  by  Answer — Aider. 

3.  Where  an  essential  fact  has  been  omitted  from  the  complaint,  an 
issue  as  to  such  fact  made  by  the  answer  and  reply  cures  the  defect  in  the 
complaint.  For  instance:  In  an  action  for  damages  for  falling  to  deliver 
chattels  as  required  by  contract  of  sale,  a  failure  to  allege  in  the  com- 
plaint that  plaintiff  was  ready  to  accept  and  pay  as  required  is  remedied 
by  a  claim  in  the  answer  that  the  plaintiff  was  not  present  to  receive  the 
property,  at  the  time  and  place  specified,  which  plaintiff  denied  in  the 
reply. 

Sales — Time  of  Delivery — Daylight  and  Darknbbs. 

4.  Under  a  contract  requiring  the  delivery  at  a  stated  time  and  place 
of  articles  requiring  inspection  and  examination,  the  delivery  must  be 
made  at  such  an  hour  as  will  permit  the  inspection  to  be  made  by  day- 
light This  rule  Is  particularly  applicable  to  hops,  owing  to  the  variations 
between  bales  In  both  quality  and  condition. 
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Salbs — Completed  Act  of  Delivery. 

5.  Under  a  contract  of  sale  requiring  the  delivery  of  property  at  a 
stated  time  and  place,  the  mere  physical  production  of  the  property  at 
the  required  place  is  not  a  compliance  with  the  contract.  The  seller  or  his 
agent  must  attend  to  make  the  delivery  and  receive  the  purchase  price. 

From  Marion:  George  H.  Burnett. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  Russell  Catlin  and  another  against  S.  W. 
Jones,  to  recover  damages  for  the  breach  of  a  contract  to  sell 
and  deliver  hops.  The  complaint  alleges  that  on  July  15,  1904, 
the  parties  to  this  action  entered  into  a  written  contract,  by 
the  terms  of  which  the  defendant  agreed  to  sell  for  14J  cents 
a  pound  and  deliver  to  the  plaintiffs  at  Brooks  Station,  on 
board  cars  free  of  all  expense,  from  13,000  to  15,000  pounds 
of  hops,  to  be  grown  during  that  season  in  certain  specified 
yards,  and  to  be  of  the  first  average  quality  for  the  year  and 
section,  and  to  be  put  up  in  new  baling  cloth,  delivery  and 
acceptance  to  be  made  between  the  1st  and  10th  of  October, 
1904;  that  the  defendant  had  of  the  hops  mentioned  in  the 
contract  15,000  pounds  or  thereabouts,  produced  upon  the  prern^ 
ises  described  and  of  the  kind  and  quality  mentioned;  that  on 
the  10th  of  October,  1904,  the  plaintiffs  sent  their  agent  to 
defendant  to  ascertain  whether  he  was  ready  to  deliver  the 
hops,  but  they  were  not  all  then  baled  or  in  a  deliverable  con- 
dition, and  on  the  17th  of  October,  the  hops  being  baled  and 
ready  for  delivery,  the  plaintiffs  tendered  the  purchase  price 
thereof,  and  demanded  a  delivery,  but  defendant  refused  to 
accept  the  money  or  deliver  the  hops  to  the  plaintiffs'  damage 
in  the  sum  of  $2,025. 

The  answer  admits  the  contract  as  alleged,  avers  that  the 
hops  therein  stipulated  to  be  sold  by  the  defendant  amounted 
to  14,086  pounds,  and  for  an  affirmative  defense  alleges  that 
prior  to  October  1,  1904,  the  plaintiffs  sold,  assigned  and  trans- 
ferred all  their  interest  in  the  contract  in  question  to  T.  Bosen- 
wald  &  Co.,  who  have  ever  since  been  the  owners  and  holders 
thereof;  that  on  October  10,  1904,  the  defendant  had  at  Brooks 
Station  the  hops  mentioned  in  the  complaint,  ready  for  delivery, 
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but  that  neither  Rosenwald  nor  any  one  on  his  behalf  was  there 
ready  and  willing  to  accept  or  pay  for  them;  that  on  the  day 
named  defendant  was  ready  and  willing  to  deliver  the  hops  as 
called  for  by  the  contract  to  the  legal  owner  and  holder  of  such 
contract,  but  that  there  was  no  one  at  Brooks  to  receive  the 
hops  or  pay  for  the  same  on  the  part  of  any  person  whatsoever. 

The  reply  denies  the  material  allegations  of  the  answer  and 
affirmatively  alleges  that  during  the  year  1904,  Rosenwald  was 
a  customer  of  the  plaintiffs  and  tHey  had  agreed  to  sell  and 
deliver  to  him  in  October  of  that  year  a  large  quantity  of  hops ; 
that  for  the  purpose  of  fulfilling  their  contract  with  him,  they 
entered  into  the  agreement  with  the  defendant  set  out  in  the 
complaint  and  attempted  to  assign  the  same  to  Rosenwald,  but 
when  he  learned  that  defendant  refused  to  deliver  the  hops  he 
declined  to  accept  the  assignment  and  insisted  that  plaintiffs 
comply  with  their  agreement,  which  they  were  compelled  to 
and  did  do  at  great  loss  and  damage  to  them.  Upon  the  issues 
thus  joined  the  case  was  tried  to  a  jury. 

It  was  admitted  that  the  hops  in  question  amounted  to  69 
bales  and  weighed  14,086  pounds.  The  evidence  for  the  plain- 
tiffs tended  to  show  that  on  October  10,  1904,  they  sent  their 
agent,  Earl  Race,  to  defendant's  residence  near  Brooks  to 
ascertain  if  the  hops  were  then  in  a  deliverable  condition,  and 
to  receive  them  if  defendant  was  ready  to  deliver;  that  Race 
arrived  at  defendant's  place  some  time  after  noon  and  told 
the  defendant  that  plaintiffs  were  anxious  to  receive  the  hops, 
and  inquired  when  he  would  be  ready  to  deliver  and  he  replied 
"at  most  any  time";  that  defendant  gave  Race  a  written  order 
permitting  him  to  take  samples  from  the  bales  of  hops  which 
were  then  in  the  warehouse  at  the  station  at  Brooks;  that  Race 
went  from  defendant's  residence  to  Brooks,  took  samples  from 
the  hops  then  in  the  warehouse,  and  remained  there  until  about 
4:30  o'clock  in  the  afternoon  or  thereabouts;  that  at  that  time 
there  were  only  40-odd  bales  in  the  warehouse. 

The  defendant,  as  a  witness  in  his  own  behalf,  testified  that 
he  told  Race  that  he  was  then  ready  to  deliver  the  hops  to  the 
plaintiffs;  that  40-odd  bales  were  in  the  warehouse  at  Brooks 
Station  on  the  morning  of  the  10th  of  October,  and  had  been 
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for  some  time  previous;  that  afterward  and  on  that  day  he 
caused  29  or  30  bales  more  to  be  hauled  by  his  workmen  to  the 
warehouse,  and  placed  with  the  other  hops;  that  he  himself 
was  at  the  warehouse  in  the  forenoon  but  did  not  return  again 
that  day,  and  the  bill  of  exceptions  recites  that  there  was  no 
evidence  "tending  to  show  that  defendant  or  any  person  author- 
ized by  him  was  at  the  place  when  the  hops  were  stored  for 
the  purpose  of  delivering  the  same  to  plaintiffs/'  There  was 
testimony  tending  to  show  that  all  the  hops  were  baled  and  in 
deliverable  condition  on  October  17th,  and  were  worth  from 
30  to  31  cents  a  pound;  and  that  on  that  day  the  plaintiffs 
demanded  the  delivery  thereof,  and  tendered  to  the  defendant 
the  purchase  price,  but  that  defendant  refused  to  accept  the 
money  or  make  the  delivery.  The  plaintiffs  requested  the  court 
to  instruct  the  jury : 

"If  the  defendant  did  not  have  the  hops  at  Brooks  in  time 
for  the  plaintiffs  to  inspect  and  receive  them  by  daylight,  but 
that  he  got  them  there  so  late  that  plaintiffs  would  have  had 
to  inspect  and  receive  them  after  dark  or  at  a  time  so  late  in 
the  day  that  it  was  not  possible  to  carefully  inspect  and  receive 
them  by  the  aid  of  daylight,  then  the  defendant  did  not  comply 
with  that  part  of  the  contract  which  required  him  to  have  the 
hops  at  Brooks  by  the  10th  day  of  October,  1904,  and  his 
defense  on  that  issue  cannot  avail  him." 

This  instruction  was  refused,  and  the  cause  was  thereupon 
submitted.  After  the  jury  had  been  out  for  a  time  they  returned 
into  court  and  inquired  whether  it  was  necessary  for  the 
defendant  to  be  at  the  warehouse  on  October  10th,  after  the 
last  load  of  hops  had  been  hauled  in  order  to  make  a  complete 
delivery.    To  this  inquiry  the  court  replied : 

"I  will  say  to  you  that  the  question  presented  is  not  within 
the  pleadings.  The  plaintiff  have  charged  in  their  complaint 
that  the  hops  were  not  in  a  deliverable  condition,  and  that  is 
the  only  ground  that  they  allege  as  excusing  them  from  paying 
or  offering  to  pay  the  money  on  the  10th  and  they  must  recover 
on  that  ground  or  not  at  all.  The  question  which  you  propound 
has  nothing  to  do  with  the  case  under  the  evidence  that  they 
have  offered/' 

The  verdict  was  for  the  defendant,  and  plaintiffs  appeal. 

Reversed. 

f48th  Or.— 11) 
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For  appellants  there  was  a  brief  over  the  name  of  Carson  & 
Garmon,  with  an  oral  argument  by  Mr.  A.  M.  Cannon. 

For  respondent  there  was  a  brief  with  oral  arguments  by  Mr. 
George  Greenwood  Bingham  and  Mr.  Martin  Luther  Pipes. 

Mr.  Chief  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  By  the  terms  of  the  contract  upon  which  plaintiffs  seek 
to  recover,  the  payment  of  the  purchase  price  and  the  delivery 
of  the  hops  were  made  concurrent  acts,  to  be  performed  at  the 
same  time.  The  defendant  was  not  bound  to  deliver  the  hops 
until  they  were  paid  for,  nor  were  plaintiffs  bound  to  pay  for 
them  until  delivered.  Payment  and  delivery  were  to  be  per- 
formed simultaneously:  Beauchamp  v.  Archer,  58  Cal.  431  (41 
Am.  Rep.  266) ;  Meeker  v.  Johnson,  5  Wash.  718  (32  Pac.  772, 
34  Pac.  148). 

2.  But,  before  the  plaintiff  can  recover  damages  for"  a  breach 
of  the  contract,  he  must  show  more  than  the  mere  default  of 
the  defendant.  He  must  show  that  he  was  ready  and  willing 
to  perform  his  part  of  the  contract  by  accepting  and  paying  for 
the  hops  at  the  time  and  place  appointed.  The  hops  were  to 
be  delivered  at  a  particular  place,  and  if  the  plaintiffs  were 
ready  at  the  appointed  time  and  place  to  perform  their  part 
of  the  contract,  and  the  defendant  did  not  have  the  hops  there 
ready  for  delivery,  the  right  of  action  for  a  breach  of  contract 
was  complete  without  a  tender  of  the  purchase  price  or  a 
demand  for  the  hops:  Coonley  v.  Anderson,  1  Hill  (N.  Y.)  519; 
Nets  v.  Yocum  (C.  C),  16  Fed.  168.  But  if  the  defendant,  as 
he  alleges,  had  the  hops  ready  for  delivery  at  the  time  and  place 
specified  in  the  contract,  the  plaintiffs  must  show  an  offer  then 
to  receive  and  pay  for  them  before  they  can  maintain  an  action 
for  nondelivery. 

3.  Now,  it  is  not  directly  averred  in  the  complaint  that  plain- 
tiffs were  ready  and  willing  at  the  time  and  place  specified  to 
perform  the  contract  on  their  part,  but  this  omission  is  cured 
by  the  allegation  of  the  answer  that  defendant  had  the  hops  at 
Brooks  Station  ready  for  delivery  at  a  time  stipulated,  but  that 
there  was  no  one  present  to  receive  and  pay  for  them.  This 
averment  of  the  answer  is  denied  by  the  reply,  and  an  issue 
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thus  made  on  the  plaintiffs'  readiness  and  willingness  to  per- 
form the  contract  on  their  part.  Consequently  the  defect  in  the 
complaint  is  cured  by  the  answer:  Turner  v.  Corbett,  9  Or.  79; 
Chesapeake  &  Ohio  R.  Co.  v.  Thiemcm,  96  Ky.  507  (29  S.  W. 
357)  ;  Schency  v.  Hartford  Fire  Ins.  Co.,  71  Cal.  28  (11  Pac. 
807) ;  Beckmmn  v.  Phoenix  Ins.  Co.,  49  Mo.  App.  604.  In  an 
action  of  this  kind,  readiness  and  willingness  to  perform  by 
the  plaintiff  must  be  alleged  in  the  complaint,  or  else  it  will  be 
had  on  demurrer,  but  where  such  allegation  is  omitted  and  the 
defendant  in  his  answer  by  way  of  defense  sets  up  nonperform- 
ance by  the  plaintiff  of  the  terms  of  the  contract,  and  the 
plaintiff  takes  issue  upon  such  averment,  the  defect  in  the 
complaint  is  helped  out  or  aided  by  the  subsequent  pleading. 
This  rule  is  well  illustrated  in  Beckmann  v.  Phoenix  Ins.  Co., 
49  Mb.  App.  604.  That  was  an  action  on  a  policy  of  fire 
insurance,  and  the  complaint  failed  to  allege  that  the  plaintiff 
complied  with  certain  conditions  precedent  to  his  right  of  action. 
The  court  said  the  complaint  would  have  been  vulnerable  to  a 
demurrer,  but  that  the  defendant  having  by  way  of  defense 
set  up  the  nonperformance  of  the  conditions  precedent  on  the 
part  of  the  plaintiff,  and  plaintiff  having  taken  issue  by  reply, 
the  defect  was  cured.  The  same  principle  is  applied  in  other 
cases  cited. 

4.  The  questions  for  determination,  therefore,  under  the 
pleadings,  were  (1)  whether  the  plaintiffs  were  ready  and  will- 
ing at  the  time  and  place  stipulated  to  perform  the  contract 
on  their  part  by  accepting  and  paying  for  the  hops,  and  if  so 
(2)  whether  the  defendant  was  ready  and  able  at  that  time  to 
comply  with  the  contract  by  making  the  delivery.  Upon  this 
latter  point  the  instruction  requested  by  the  plaintiffs  was,  in 
our  opinion,  correct  and  should  have  been  given  and  the  inquiry 
of  the  jury  should  have  been  answered  in  the  affirmative. 
Where,  under  the  terms  of  an  executory  contract  of  sale,  the 
delivery  of  bulky  articles,  such  as  hops,  which  require  inspection 
and  examination,  is  to  be  made  at  a  particular  place,  tender 
must  be  seasonably  made  so  that  the  vendee,  who  is  bound  to 
attend  for  the  purpose  of  receiving  the  property,  may  have  an 
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opportunity  to  examine  and  inspect  it  by  daylight  to  as- 
certain whether  it  complies  with  the  contract:  2  Meachem, 
Sales,  §1137;  Croninger  v.  Crocker,  62  N".  Y.  151;  Startup 
v.  MacDonald/  46  E.  C.  L.  591.  The  rule  upon  this 
subject  is  thus  admirably  stated  by  Baron  Parke,  in  Startup  v. 
MacDonald:  "A  party  who  is,  by  contract,  to  pay  money,  or 
to  do  a  thing  transitory,  to  another,  anywhere,  on  a  certain 
day,  has  the  whole  of  the  day,  and  if  on  one  of  several  days, 
the  whole  of  the  days,  for  the  performance  of  his  part  of  the 
contract;  and  until  the  whole  day,  or  the  whole  of  the  last 
day,  has  expired,  no  action  will  lie  against  him  for  the  breach 
of  such  contract.  In  such  a  case  the  party  bound  must  find 
the  other,  at  his  peril,  and  within  the  time  limited,  if  the 
other  be  within  the  four  seas ;  and  he  must  do  all  that,  without 
the  concurrence  of  the  other,  he  can  do,  to  make  the  payment, 
or  perform  the  act,  and  that,  at  a  convenient  time  before  mid- 
night, such  time  varying  according  to  the  quantum  of  the 
payment,  or  nature  of  the  act  to  be  done.  *  *  But  where  the 
thing  to  be  done  is  to  be  performed  at  a  certain  place,  on  or 
before  a  certain  day,  to  another  party  to  a  contract,  there  the 
tender  must  be  to  the  other  party  at  that  place;  and  as  the 
attendance  of  the  other  is  necessary  at  that  place  to  complete 
the  act,  there  the  law,  though  it  requires  that  other  to  be  pres- 
ent, is  not  so  unreasonable  as  to  require  him  to  be  present  for 
the  whole  day  where  the  thing  is  to  be  done  on  one  day,  or  for 
the  whole  series  of  days  where  it  is  to  be  done  on  or  before  a 
day  certain;  and,  therefore,  it  fixes  a  particular  part  of  the 
day  for  his  presence;  and  it  is  enough  if  he  be  at  the  place  at 
such  convenient  time  before  sunset  on  the  last  day  as  that  the 
act  may  be  completed  by  dayligfit;  and  if  the  party  bound 
tender  to  the  party  there,  if  present,  or,  if  absent,  be  ready  at 
the  place  to  perform  the  act  within  a  convenient  time  before 
sunset  for  its  completion,  it  is  sufficient."  If,  therefore,  the 
defendant  did  not  have  the  hops  at  Brooks  in  time  for  the  plain- 
tiffs to  inspect  them  by  daylight  on  the  day  stipulated  for  the 
delivery,  he  did  not  comply  with  his  contract  and  his  act  is  no 
defense  in  this  case,  if  in  fact  the  plaintiffs  have  themselves 
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complied  with  the  contract  bo  as  to  entitle  them  to  sue  the 
defendant  for  nondelivery. 

5.  Nor  would  the  mere  transportation  of  the  hops  to  Brooks 
Station  be  a  defense,  if  the  plaintiffs  were  there  ready  and  will- 
ing to  accept  them,  unless  the  defendant  or  some  one  represent- 
ing him  was  present  to  make  the  delivery  and  to  receive  the 
purchase  price.  If  both  parties  had  been  present  at  the  time 
and  place  agreed  upon  and  able  to  perform  their  respective 
undertakings,  neither  could  have  put  the  other  in  default  with- 
out offering  to  perform  on  his  part  r -Davis  v.  Adams,  18  Ala. 
264.  It  was,  therefore,  incumbent  on  the  plaintiffs,  if  they 
were  ready  and  willing  to  perform  the  contract  and  the  defend- 
ant was  likewise  ready,  to.  of fer  to  perform  before  they  could 
maintain  an  action  for  a  breach,  but  they  were  not  bound,  as 
Judge  Deady  says  in  Nets  v.  Yocum,  16  Fed.  168,  "'to  go  out 
into  the  highways  and  elsewhere  to  find  the  seller"  to  make 
such  offer.  It  was  the  duty  of  the  defendant,  if  he  desired 
to  perform  his  contract,  to  be  present  at  the  time,  and  the 
place  of  performance  either  in  person  or  by  agent  so  that  he 
could  have  delivered  the  hops  and  received  the  pay  therefor. 

Judgment  reversed,  and  new  trial  ordered.  Reversed. 
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STATE  r.  MIZIS. 
85  Pac.  611,  86  Pac.  361. 
Changing  Venue — Discretion — Appeal. 

1.  An  application  for  a  change  of  venue  under  Section  1250,  B.  ft  C. 
Comp.,  Is  addressed  to  the  discretion  of  the  trial  court,  and  its  ruling 
thereon  is  reviewable  on  appeal  only  for  an  erroneous  exercise  of  its 
power  resulting  In  a  substantial  injury  to  the  defendant,  which  was  not 
the  case  here. 

Postponing  Trial — Discretion — Appeal. 

2.  The  trial  court  acts  under  a  discretion  In  passing  on  applications 
for  postponements  of  trials,  and  Its  decisions  will  be  reviewed  on  appeal 
only  when  there  has  been  a  disregard  of  the  rights  of  the  applicants,  and  in 
the  present  instance  the  application  was  wisely  refused. 

Elements  of  the  Crime  of  Riot. 

3.  Under  B.  ft  C.  Comp.  f  1913,  which  defines  riot  as  the  use  of  any 
force  or  violence,  or  any  threat  to  use  force  or  violence,  by  three  or  more 
persons  acting  together  and  without  authority  of  law,  if  accompanied  by 
immediate  power  of  execution,  it  Is  not  necessary  that  the  three  persons 
do  the  same  act,  but  the  offense  is  committed  If  the  required  number  of 


166  State  17.  Mizis.  [48  Or. 

Individuals  have  a  common  purpose  to  do  the  act  complained  of  or  assist 
one  another  to  that  end,  1n  the  manner  named,  though  the  individual  act 
of  each  was  separate  from  that  of  the  others. 
Riot^-Kind  of  Proof  of  Common  Purposb. 

4.  Positive  direct  proof  of  the  common  purpose  of  rioters  is  not  re- 
quired, but  the  intent  of  the  parties  and  the  required  community  of  action 
may  be  inferred  from  the  circumstances  and  from  the  actions  of  the  per- 
sons implicated. 

Bvidbncb  of  Riot. 

5.  The  evidence  of  the  occurrences  charged  here  Is  entirely  satisfactory 
to  a  moral  certainty  that  the  defendants  were  rioters  as  claimed. 

Appeal — Objections  Not  Mads  at  Trial. 

6.  Objections  to  evidence  not  made  at  the  trial  are  not  available  on 
appeal.  For  example:  An  objection  to  impeaching  testimony  that  It  was 
not  proper  for  that  purpose  will  not  support  an  argument  that  the  wit- 
nesses did  not  appear  to  be  qualified. 

Definitbnbss  of  Technical  Objections. 

7.  What  may  be  termed  technical  objections  to  evidence  should  always 
be  specific,  in  justice  to  the  adversary  and  the  court. 

Trial — Striking  Out  Bvidbncb. 

8.  Ordinarily  it  is  not  reversible  error  to  refuse  to  strike  out  evidence, 
though  improper,  unless  it  was  properly  and  seasonably  objected  to. 

Instructions  Considered  as  a  Wholb — Riot. 

9.  The  instruction  on  a  given  point  in  a  charge  must  be  read  with  the 
balance  of  the  instructions. 

For  Instance :  In  a  riot  case  an  instruction  that  each  of  the  defendants 
must  have  been  "acting  in  conjunction  with  not  less  than  two  other  per- 
sons in  committing  the  act"  is  not  open  to  the  objection  that  It  does  not 
limit  the  "two  other  persons''  to  those  Implicated  in  the  disturbance,  where 
the  court  elsewhere  charged  that  before  any  defendant  could  be  convicted 
it  must  be  found  beyond  a  reasonable  doubt,  "not  only  that  such  defend- 
ant participated  in  the  alleged  riot,  but  that  at  least  two  of  the  other 
persons  whose  names  are  stated  in  the  indictment  were  present  at  the 
time  the  riot  occurred,  if  one  did  occur,  and  were  acting  in  concert  with 
the  defendant,  and  that  they  assembled  with  a  common  Intent  to  do  the 
act  charged  in  said  Indictment"  The  apparent  narrowness  of  the  first 
charge  disappears  when  the  entire  charge  is  considered. 

Punishment  for  Riot. 

10.  Under  Section  1914,  B.  ft  C.  Comp.,  providing  that  if  a  felony  or 
misdemeanor  shall  be  committed  in  the  course  of  a  riot,  any  person  par- 
ticipating therein  shall  be  punished  in  the  same  manner  as  a  principal  in 
such  felony  or  misdemeanor,  and  that  any  participant  in  such  riot  who 
shall  carry  a  dangerous  weapon,  shall  be  punished  by  imprisonment  in  the 
penitentiary,  every  participant  in  a  riot  is  liable  to  a  penitentiary  sentence 
if  any  one  participant  carries  a  dangerous  weapon.  In  this  case  the  de-* 
fendant,  though  unarmed,  was  present  aiding  and  encouraging  others  who 
were  committing  assaults  with  dangerous  weapons,  and  was  properly  sen- 
tenced aa  though  he  had  himself  been  armed  and  had  committed  an 
assault 

Prom  Douglas:  James  W.  Hamilton  and  Lawrence  T. 
Harris,  Judges. 
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Statement  by  Mr.  Chief  Justice  Bean. 

The  defendants  Tom  Leorges  and  Peter  Demas,  together  with 
James  Pilantes  and  Anton  Mizis  and  three  others,  whose  names 
were  to  the  grand  jury  unknown,  were  indicted  for  riot.  They 
were  all  Greek  laborers,  engaged  with  some  75  or  80  0f  their 
countrymen  in  repairing  the  track  of  the  Southern  Pacific  Co. 
at  or  near  Glenbrook,  a  station  about  30  miles  south  of  Rose- 
burg.  They  were  under  the  charge  of  foremen  and  lived  in 
"outfit  cars,"  which,  for  about  a  tfeek  prior  to  the  commission 
of  the  alleged  crime,  had  been  standing  on  the  siding  at  Glen- 
brook. About  10  o'clock  on  the  night  of  October  10,  1905,  an 
extra  freight  train  "headed  in"  on  the  siding  to  clear  the  main 
track  for  the  north-bound  passenger  train  then  about  due.  It 
coupled  onto  the  outfit  car  nearest  the  switch  and  pushed  it  and 
those  connected  with  it  down  against  the  other  cars  with  such 
force  and  violence  as  to  cause  considerable  damage  to  the  furni- 
ture and  belongings  of  the  occupants.  This  so  enraged  the 
Greeks  that  a  large  number  of  them  rushed  out  of  the  cars,  ran 
down  the  track  toward  the  freight  train  armed  with  guns, 
pistols,  and  other  firearms,  and  began  a  general  fusillade  at 
and  in  the  direction  of  the  freight  train  and  its  crew.  The  fire 
was  returned  by  one  of  the  brakemen,  who  secured  a  gun  from 
a  house  nearby,  and  some  shots  were  fired  by  the  foreman. 
There  were  fired  in  all  from  75  to  100  shots.  During  the  diffi- 
culty the  wife  of  the  foreman  was  killed  and  one  of  the  Greek 
laborers  injured.  The  passenger  train  arrived  a  short  time  after 
the  difficulty  commenced,  when  it  ceased,  and  the  Greeks  re- 
turned to  their  cars.  The  freight  train  then  backed  down  to 
the  nearest  station  and  the  county  officers  at  Roseburg  were 
notified  of  the  trouble,  and  the  sheriff  sent  a  posse  in  charge 
of  a  deputy  to  the  scene  of  the  difficulty,  who  arrested  and 
brought  all  the  Greeks  to  Roseburg,  where  they  were  confined 
in  a  warehouse  guarded  by  the  state  militia  who  had  been 
ordered  out  by  the  county  judge  at  the  request  of  the  sheriff. 

The  circuit  court,  with  a  grand  jury,  was  in  session,  and  the 
grand  jury,  after  an  investigation  of  the  matter,  returned  an 
indictment  on  the  19th  against  the  defendants  for  riot,  charg- 
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ing,  among  other  things,  that  being  armed  with  dangerous 
weapons,  namely,  shotguns,  pistols  and  rifles,  they  made  a 
felonious  assault  with  such  weapons  on  Jesse  L.  Woodson  and 
Jesse  McCulloch,  the  engineer  and  fireman  of  the  freight  train, 
by  shooting  at  them.  The  defendants  were  arraigned  and  given 
until  the  next  morning  at  8.30  o'clock  to  plead. 

At  that  time  they  appeared  by  counsel,  entered  a  plea  of  not 
guilty,  and  moved  for  a  change  of  venue,  on  the  ground  that 
they  could  not  expect  a  fair. and  impartial  trial  in  the  county. 
This. motion  was  supported  by  and  based  upon  the  joint  affi- 
davit of  the  defendants  and  the  affidavits  of  Mr.  Voicly,  the 
deputy  consul  for  Greece,  residing  in  San  Francisco;  Andrew 
Papageogopulos,  and  John  Marandas,  two  Greeks  residing  in 
Portland;  the  latter  being  a  labor  agent  of  the  Southern  Pacific 
and  Oregon  Railroad  &  Navigation  Companies.  The  affidavit 
of  the  defendants  states  that  they  are  natives  of  Greece  em- 
ployed by  the  Southern  Pacific  Co.,  and  had  been  so  employed 
for  a  long  time;  that  there  is  a  strong  prejudice  among  the 
people  of  the  county  against  them  and  their  fellow  countrymen 
being  so  employed,  and  that  such  feeling  was  greatly  intensified 
by  the  trouble  at  Glenbrook,  that  immediately  after  such  trouble 
they,  in  company  with  other  of  their  fellow  workmen,  were 
arrested  and  brought  to  Roseburg,  where  they  had  sinfce  been 
confined  and  held  in  custody  under  guard  of  the  militia;  that 
a  large  number  of  persons  were  in  attendance  upon  the  circuit 
court  at  the  time  they  were  taken  to  Roseburg,  and  that  the 
matter  of  the  alleged  riot  had  been  discussed  by  every  one  in 
the  city,  and  reports  thereof,  garbled  and  in  the  main  untrue, 
had  been  carried  all  over  the  county  by  persons  in  attendance 
upon  the  court  and  by  the  daily  and  weekly  newspapers  of  the 
county  and  of  the  city  of  Portland;  that  by  such  means  the 
alleged  riot  had  been  given  great  publicity  throughout  the  entire 
county  to  the  prejudice  of 'the  defendants;  that  members  of 
the  regular  panel  of  jurors  had  been  in  Roseburg  since  the 
difficulty  and  had,  as  affiants  believed,  conversed  with  the 
witnesses  for  the  state  and  other  persons  pretending  to  know 
the  facts  in  relation  thereto,  and  had  freely  expressed  opinions 
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concerning  the  same  prejudicial  to  affiants;  that,  on  account 
of  such  reports  and  of  the  publicity  given  the  matter,  there  is 
great  prejudice  in  the  county  against  the  affiants;  and  that 
they  could  not  obtain  a  fair  and  impartial  trial  therein.  Mr. 
Voicly  says  in  his  affidavit  that  he  came  to  Eoseburg  in  re- 
sponse to  a  telegram  advising  him  that  84  Greeks  in  the  employ 
of  the  Southern  Pacific  Co.  were  under  arrest;  that  upon  his 
arrival  he  found  them  confined  in  a  warehouse  guarded  by  the 
militia ;  that  he  made  diligent  inquiry  among  the  prisoners  and 
citizens  of  the  county  and  ascertained  that  there  is  a  strong 
prejudice  against  the  defendants,  on  account  of  which  it  would 
be  impossible  for  them  safely  to  go  to  trial;  and  that  he  did 
not  believe  a  fair  and  impartial  trial  could  be  had  in  the  county. 
Papageogopulous  states  that  he  came  to  Roseburg  on  the  11th 
of  October  after  the  difficulty  at  Glenbrook;  that  when  he  first 
came  he  secured  a  room  at  a  hotel,  but  when  it  was  discovered 
that  he  was  a  Greek  he  was  compelled  to  vacate  and  was  unable 
to  obtain  another  until  aided  by  the  sheriff;  that  during  his 
stay  in  Roseburg  he  had  found  a  prejudice  among  the  people 
against  the  Greeks  so  intense  that  in  his  opinion  the  defendants 
could  not  secure  a  fair  and  impartial  trial  in  the  county. 

Marandas'  affidavit  was  substantially  to  the  same  effect  as 
the  others.  He  attaches  thereto  articles  from  the  Boseburg 
papers  giving  an  account  of  the  difficulty.  One  of  these  is  from 
the  Roseburg  Review.    It  is  headed : 

"DEATH  IN  A  RIOT. 

"Wife  of  Section  Foreman  at 
Glenbrook  Killed. 


"Freight   Train   Jolts   Cars    Occupied   by 

Greeks   Who   Open   Fire — One 

Wounded  by  Brakeman." 

It  proceeds  to  say  that,  during  a  riot  of  Greek  section  hands, 
precipitated  by  the  severe  jolting  of  their  cars  by  the  freight 
train,  the  wife  of  the  foreman  was  killed  and  a  Greek  injured; 
that  the  Greeks  to  the  number  of  83  were  arrested  and  brought 
to  Roseburg  that  day  and  were   quartered   in  the  Josephson 
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warehouse,  where  they  were  closely  guarded  by  the  militia  pend- 
ing an  investigation;  that  the  body  of  the  foreman's  wife  was 
also  brought  and  taken  to  the  undertaker's,  where  an  autopsy 
was  held;  that  complete  and  accurate  details  of  the  difficulty 
were  hard  to  obtain,  but  according  to  reports  the  Greeks  became 
enraged  because  the  cars  occupied  by  them  were  struck  with 
unusual  severity  by  the  freight  train,  and  armed  with  rifles, 
revolvers  and  shotguns,  swarmed  out  of  the  cars  and  made  a 
rush  for  the  freight  train,  and  the  engineer  and  fireman  were 
driven  from  the  engine  by  a  fusilade  of  bullets  which  riddled 
the  cab;  that  the  rest  of  the  freight  train  crew  were  obliged  to 
flee  for  safety ;  that  one  of  the  brakemen  ran  to  a  nearby  house, 
secured  a  rifle  and  returned  to  the  train,  giving  battle  to  the 
Greeks,  when  he  fired  four  shots,  so  the  story  goes,  wounding 
one  of  the  Greeks  and  causing  the  rest  to  disperse;  that  the  fore- 
man and  his  wife,  attracted  by  the  shooting,  went  to  the  door  of 
their  car  to  look  out,  when  suddenly  three  shots  were  fired  in 
quick  succession,  one  of  which  pierced  the  breast  of  the  woman, 
instantly  killing  her;  that  the  identity  of  the  person  who  fired 
the  shot  could  not  be  ascertained,  but  the  belief  prevails  that 
it  was  intended  for  the  foreman  and  was  fired  by  one  of  the 
Greeks,  as  threats  had  been  made  against  his  life;  that,  as  soon 
as  the  news  of  the  riot  reached  Roseburg,  a  posse  of  28  men  and 
a  deputy  sheriff  and  the  city  marshal  left  in  a  special  train; 
that  when  they  arrived  at  Glenbrook  they  found  the  Greeks  in 
bed  and  everything  quiet;  that  "the  Greeks  were  brought  to 
Roseburg  and  unloaded  from  the  cars  about  noon  and  placed 
in  the  warehouse  in  charge  of  the  militia,  which  had  been 
ordered  out  for  the  occasion  by  the  county  judge  at  the  request 
of  the  sheriff;  that  an  autopsy  would  be  held  that  afternoon 
and  the  inquest  on  the  morrow. 

Another  article  was  from  the  Roseburg  Plaindealer  of  the 
12th,  the  headlines  of  which  were : 

"DRUNKEN  GREEKS  ATTACK  AND 

KILL  THE  FOREMAN'S  WIFE. 

"While  Under  the  Influence  of  Liquor  They  Create  a  Bad 

Disturbance  at  Glenbrook,  With 

Disastrous  Results/9 
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It  states  that  seldom  has  Roseburg  been  more  -aroused  than 
it  was  by  the  trouble  at  Glenbrook  Tuesday  night;  that  Fore- 
man Petersein  had  an  extra  gang  of  Greeks  surfacing  the  road, 
and  they  went  on  a  big  drunk,  quarreled  with  Petersein,  and 
finally  cornered  him  in  his  car,  and,  when  he  attempted  to  de- 
fend himself,  shot  and  killed  his  wife,  who  was  at  his  side; 
that  about  that  time  an  extra  freight  train  came  along  and  a 
regular  warfare  began,  the  engineer  being  kept  busy  dodging 
bullets  until  Brakeman  Johnson  got  a  rifle  from  the  caboose  and 
began  firing  in  the  air;  when  the  Greeks  scattered  and  the 
trouble  soon  subsided.  It  then  gives  an  account  of  the  sheriffs 
posse  going  to  the  scene  of  the  trouble,  the  arrest  and  bringing 
of  the  Greeks  to  Roseburg  on  the  special  train;  that  by  the 
time  the  train  arrived  at  Roseburg  a  large  crowd  had  congre- 
gated at  the  depot  expecting  to  see  trouble,  but  that  the  Greeks 
were  meek  and  submissive  and  were  not  in  a  fighting  mood; 
that  the  members  of  the  militia  were  much  in  evidence  and 
rendered  the  sheriff  valuable  assistance  in  handling  the  crowd 
and  getting  the  prisoners  to  the  warehouse,  where  they  will 
camp  until  the  trouble  is  over  and  they  are  discharged;  that 
several  ladies  were  at  the  train  and  seemed  to  take  much  in- 
terest in  the  matter;  that  every  available  space  on  top  of  box 
cars,  warehouses  and  elsewhere  was  filled  by  the  crowd  to  see 
the  sheriff  search  the  prisoners  as  they  were  marched  up  by  the 
soldiers ;  that  it  was  an  orderly  crowd,  and,  although  there  was 
thought  to  be  ground  for  lynching,  there  seemed  to  be  a  desire 
for  the  law  to  take  its  course,  all  hoping  that  the  guilty  ones 
would  be  amply  punished.  The  article  then  states  that  an 
autopsy  was  had  on  the  remains  of  Mrs.  Petersein,  and  that  the 
inquest  was  then  in  progress  and  would  likely  continue  through- 
out the  day ;  that  in  the  meantime  the  militia  had  the  prisoners 
in  hand,  and  had  kept  them  safely  through  the  night  before, 
although  it  was  rumored  that  they  would  be  dynamited;  that 
during  the  afternoon  the  83  Greeks  were  being  marched  by  the 
militia  to  the  coroner's  inquest  and  from  there  to  the  grand 
jury  room. 
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Another  article  was  from  the  Roseburg  Review  of  the  17th, 
with  headlines  as  follows: 

"NO  FOREIGN  LABOR. 

"Local  Merchants  Association 
Goes  on  Record. 

"resolutions  are  passed 

"Asking   S.   P.   Co.   to  Displace  Its   Alien 

Laborers    in    Douglas    County 

With  Americans." 

It  states  that,  in  accordance  with  the  prevailing  sentiment 
throughout  the  community,  the  Merchants'  Protective  Associa- 
tion has  passed  certain  resolutions,  which  were  published  in 
full,  requesting  the  Southern  Pacific  Co.  to  remove  all  gangs 
of  foreign  laborers  from  the  county  because  they  were  disposed 
to  insulting  conduct  on  the  streets  and  public  highways,  to  com- 
mitting larceny  from  the  farmers  and  those  living  in  the  vi- 
cinity of  their  camps,  and  manifested  a  general  disrespect  for 
law  and  order. 

The  remaining  article  was  from  the  Review  of  the  19th,  pur- 
porting to  be  a  reprint  of  an  article  from  a  Portland  paper. 
It  was  headed : 

"AS  VIEWED  BY  TRAINMEN" 

and  was  to  the  effect  that  investigation  of  the  trouble  had 
revealed  the  startling  fact  that  every  caboose  is  an  arsenal,  and 
that  every  freight  brakeman  and  engineman  on  the  road  wears 
a  44-caliber  Coifs  revolver  strapped  to  his  body,  as  the  train 
crews  believed  their  lives  to  be  in  danger  from  the  excitable 
and  ignorant  Greeks,  and  have  therefore  for  some  time  been 
taking  precautions  to  defend  themselves  in  any  emerg^nev  that 
might  arise. 

In  refutation  of  the  proofs  submitted  by  the  defendants  in 
support  of  their  motion  for  a  change  of  venue,  the  State  filed 
the  affidavit  of  five  of  the  seven  grand  jurors  that  returned  the 
indictment  against  the  defendants,  the  affidavits  of  the  sheriff 
and  his  deputy,  and  the  affidavit  of  106  citizens  of  the  county, 
to  the  purport  and  effect  that  they  were  each  and  all  residents 
of  the  county  and  were  familiar  with  the  feeling  and  sentiments 
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of  the  people  in  reference  to  the  crime  charged  against  the  de- 
fendants, and  that  in  their  opinion  a  fair  and  impartial  trial 
could  be  had  in  the  county.  Upon  this  showing  the  court  over- 
ruled the  motion.  The  defendants  then  moved  for  a  postpone- 
ment of  the  trial  until  the  "next  regular  term"  of  the  court. 
This  motion  was  based  upon  the  affidavits  previously  filed  for 
a  change  of  venue,  and  the  additional  affidavit  of  the  defend- 
ants' counsel  to  the  effect  that  neither  they  nor  the  defendants 
were  advised  of  the  charge  until  the  indictments  were  returned 
late  in  the  afternoon  of  the  19th ;  that  the  defendants  were  im- 
mediately arraigned  and  given  until  the  next  morning  at  8 :30 
in  which  to  plead;  that  Messrs.  Fullerton  &  Orcutt  were  not 
retained  as  counsel  until  late  in  the  afternoon  of  the  day  the 
indictments  were  returned;  that  the  brief  time  since  the  ar- 
raignment had  been  consumed  in  preparing  and  submitting 
the  motion  for  a  change  of  venue,  and  therefore  counsel  had  had 
no  time,  since  being  informed  of  the  nature  of  the  charge, 
in  which  to  confer  with  their  clients  or  prepare  for  the  defense. 
This  motion  was  likewise  overruled,  and  the  defendants  re- 
quired to  go  to  trial  immediately.  The  defendant  Mizis  de- 
manded a  separate  trial,  and  it  was  commenced  on  the  20th. 
Seven  of  the  jurors  were  secured  from  the  regular  panel  and 
the  remaining  five  from  a  special  venire  of  15.  On  the  23d 
a  verdict  of  guilty  was  returned  against  him,  and  the  trial 
of  the  other  defendants  jointly  commenced.  The  record  dis- 
closes no  special  difficulty  in  securing  a  jury.  Georges  and 
Demas  were  convicted  on  the  25th  and  the  defendant  Pilantes 
acquitted.  Motions  for  new  trials  in  each  of  the  cases  were 
overruled,  and  judgment  entered  on  the  verdicts,  and  de- 
fendants appeal.  The  two  appeals  were  argued  and  submitted 
as  one,  and  will  be  so  treated  for  the  purposes  of  the  decision. 
The  points  relied  upon  for  reversal  will  be  noted  in  the  opinion. 

Affirmed. 

For  appellants  there  were  briefs  and  oral  arguments  by  Mr. 
Frank  G.  Micelli,  Mr.  James  Corwin  Fullerton  and  Mr.  Albert 
Newton  Orcutt. 

For  the  State  there  was  a  brief  over  the  names  of  Andrew 
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M .  Crawford,  Attorney  General,  and  George  M.  Brown,  District 
Attorney,  with  oral  arguments  by  Mr.  Brown. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  first  point  relied  upon  for  reversal  is  that  the  court 
erred  in  overruling  the  motion  for  a  change  of  venue.  Where  an 
action  for  a  felony  is  at  issue  upon  a  question  of  fact,  the  place 
of  trial  may  be  changed,  when  it  appears  by  affidavit  to  the 
satisfaction  of  the  court  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  where  the  action  is  brought :  B.  &  C.  Comp. 
§  1250.  But  an  application  for  that  purpose  is  addressed  to  the 
discretion  of  the  trial  court,  and  its  action  in  granting  or  refus- 
ing the  same  will  not  be  disturbed  on  appeal,  unless  there  is 
manifestly  an  erroneous  exercise  of  such  discretion  to  the  sub- 
stantial injury  of  the  accused:  State  v.  Pomeroy,  30  Or.  16 
(46  Pac.  797) ;  State  v.  Savage,  36  Or.  191  (60  Pac.  610,  61 
Pac.  1128) ;  State  v.  Humphreys,  43  Or.  44  (70  Pac.  824) ; 
State  v.  Armstrong,  43  Or.  207  (73  Pac.  1022). 

Upon  the  showing  made  in  the  case  there  was,  in  our 
opinion,  no  abuse  of  discretion.  The  affidavits  in  support  of  the 
motion  were  all  made  by  non-residents  who  had  been  in  the 
county  but  a  few  days,  and,  in  the  nature  of  things,  could  not 
have  been  familiar  with  the  general  public  sentiment.  On  the 
contrary,  the  affidavits  filed  by  the  prosecution  were  by  officers, 
citizens  and  residents  of  the  county,  who  all  state  that  they 
were  familiar  with  the  public  feeling,  and  that  in  their  opinion 
a  fair  and  impartial  trial  could  be  had  in  the  county.  This  view 
was  subsequently  confirmed  by  the  fact  that  no  particular  diffi- 
culty seems  to  have  been  experienced  in  securing  a  jury.  It  is 
true  the  newspaper  articles  made  a  part  of  the  record  were  in- 
accurate in  many  particulars  and  somewhat  sensational,  but 
they  were  not  particularly  inflammatory  or  calculated  to  so 
prejudice  the  citizens  of  the  county  against  the  defendants  as 
to  prevent  a  fair  and  impartial  trial. 

2.  The  next  contention  is  that  the  court  erred  in  overruling 
the  motion  for  a  continuance.  The  grounds  of  the  motion  were 
the  alleged  excited  state  of  the  community  and  the  want  of 
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sufficient  time  for  counsel  for  the  defense  to  prepare  for  trial. 
The  postponement  of  a  trial,  like  that  of  a  change  of  venue,  rests 
in  the  discretion  of  the  trial  court,  and  its  ruling  will  only  be 
reviewed  for  abuse:  State  v.  O'Neil,  13  Or.  183  (9  Pac.  284) ; 
State  v.  Hawkins,  18  Or.  476  (23  Pac.  475) ;  State  v.  Howe, 
27  Or.  138  (44  Pac.  672) ;  State  v.  Fiester,  32  Or.  254  (50 
Pac.  561).  A  defendant  in  a  criminal  action  is  entitled  as  a 
matter  of  right  to  the  aid  of  counsel  and  to  a  suitable  time  after 
he  is  informed  of  the  nature  of  the  accusation  against  him  to 
prepare  for  trial,  and,  if  the  application  in  this  case  had  been 
for  a  postponement  for  a  reasonable  time  for  such  purpose,  quite 
a  different  question  would  have  been  presented  to  the  trial  court. 
But  the  application  was  to  postpone  the  trial  for  the  term,  which 
would  have  taken  it  over  until  the  following  January,  and  there 
was  not  sufficient  reason  shown  for  such  a  delay.  If  counsel 
desired  more  time  in  which  to  prepare  for  trial,  they  should 
have  so  advised  the  court  and  asked  for  a  postponement  for  that 
purpose,  and  it  would  probably  have  been  granted.  Having 
confined  their  application  to  a  request  for  a  continuance  for  the 
term,  there  was  no  reversible  error  in  denying  it. 

3.  At  the  close  of  the  State's  case,  defendants  moved  the 
court  to  direct  an  acquittal,  for  the  reason  that  there  was  no 
proof  of  the  commission  of  the  crime  of  riot,  or  that  either  of 
the  defendants  participated  therein.  Whatever  the  definition 
of  a  "riot"  may  be  at  common  law  or  in  other  jurisdictions,  it 
is  thus  settled  here  by  statute: 

"Any  use  of  force  or  violence,  or  any  threat  to  use  force  or 
violence,  if  accompanied  by  immediate  power  of  execution,  by 
three  or  more  persons  acting  together,  and  without  authoritv 
of  law:"  B.  &  C.  Comp.  §  1913. 

To  constitute  a  crime  under  this  statute,  there  must  be: 
First,  the  use  of  force  or  violence  or  threats  to  use  force  or 
violence,  accompanied  by  immediate  power  of  execution ;  second, 
such  force  or  violence  or  threats  must  be  by  three  or  more  per- 
sons acting  together;  and,  third,  they  must  be  acting  without 
authority  of  law.  It  is,  of  course,  not  necessary  that  the  three 
persons  should  do  the  same  act  in  the  sense  that  what  one  does 
must  be  identical  with  what  is  done  by  each  of  the  others  to 
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constitute  an  "acting  together,"  within  the  meaning  of  the 
statute.  It  is  enough  if  they  have  a  common  purpose  to  do  the 
act  complained  of  or  are  engaged  in  aiding  and  assisting  one 
another  to  accomplish  such  common  purpose,  although  the 
individual  act  of  each  may  be  separate  from  that  of  the  other. 
Otherwise  riot  is  an  impossibility.  For,  as  said  by  Mr.  Justice 
Stephens,  in  Prince  v.  State,  30  Qa.  27:  "It  is  impossible 
that  the  action  of  each  shall  not  have  a  certain  individuality 
which  will  distinguish  it  from  the  action  of  all  the  rest.  In 
tearing  down  a  house,  for  instance,  one  rioter  breaks  down  a 
door,  and  another  breaks  down  a  window,  and  a  third  merely 
hands  a  crowbar  to  one  of  his  associates.  Here  each  one's  act 
is  different  from  the  acts  of  the  others,  and  the  act  of  one  of 
them  has  in  it  nothing  of  violence.  But  there  is  an  obvious 
legal  sense  in  which  they  all  do  the  same  act.  The  common 
intent,  which  covers  all  the  individual  parts  in  the  action,  ce- 
ments those  parts  into  one  whole,  of  which  each  actor  is  a  re- 
sponsible proprietor.  The  part  performed  by  himself  is  his  by 
perpetration,  and  the  parts  performed  by  the  others,  in  execu- 
tion of  the  common  intent,  are  his  by  adoption.  The  principle 
is  that  each  one  adopts  the  performances  of  all  the  rest  and  adds 
them  to  his  own,  and  thus  does  the  whole,  in  the  sense  of  the 
definition,  so  long  as  they  are  acting  in  execution  of  the  com- 
mon intent,  but  no  longer." 

4.  Nor  is  it  necessary  that  there  should  be  direct  and  positive 
proof  of  a  common  purpose,  or  that  the  parties  should  deliber- 
ate beforehand  or  exchange  views  before  entering  upon  the  exe- 
cution of  their  design.  The  purpose  and  intent  may  be  inferred 
and  found  by  the  jury  from  the  circumstances  and  the  acts 
committed  by  them:  United  States  v.  McFarJand,  1  Cranch, 
C.  C.  140  (Fed.  Cas.  No.  15,674);  United  States  v.  Peaco, 
4  Cranch,  C.  C.  601  (Fed.  Cas.  No.  16,018) ;  Astor  Place  Riot 
Case,  11  Daly,  1. 

5.  Now,  let  us  apply  these  principles  to  the  testimony  and 
see  whether  there  was  any  evidence  of  a  riot  and  of  the  defend- 
ants' participation  therein.  Mr.  Petersein,  the  foreman  of  the 
gang  to  which  the  defendants  belonged,  testified  that,  about  the 
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time  of  the  difficulty,  he  was  returning  from  a  nearby  house, 
accompanied  by  his  wife  and  Assistant  Foreman  Claudfelder, 
and  as  he  approached  the  railroad  track  he  saw  a  brakeman  hav- 
ing some  difficulty  with  his  men;  that  he  went  to  his  car,  got 
his  rifle  and  fired  several  shots  into  the  air  and  ordered  the  men 
to  return  to  their  cars,  but  they  did  not  do  so  and  continued 
down  the  track  toward  the  engine;  that  he  immediately  heard 
perhaps  25  or  30  shots  fired  near  or  about  the  engine  of  the 
freight  train,  and  from  75  to  100  shots  in  all,  and  there  was 
quite  a  difference  in  the  volume  of  the  sound ;  that  on  his  way 
to  his  car  he  saw  the  defendant  Mizis  armed  with  a  gun  in  a 
crowd  going  in  the  direction  of  the  engine;  that  Mizis  said  they 
had  broken  his  stove  and  he  was  going  "to  kill  the  son  of  a 
bitch" ;  that  he  could  not  say  whether  all  his  men  were  out  of 
the  cars  or  not,  but  that  most  of  them  were.  Claudfelder  said 
that,  as  he  and  Petersein  came  onto  the  right  of  way,  he  looked 
down  the  track  toward  the  freight  train  and  saw  quite  a  body 
of  men  moving  in  that  direction ;  that  he  started  to  his  own  car, 
and,  as  he  did  so,  passed  a  number  of  men  going  north  and 
recognized  Mizis,  who  was  armed  with  a  pistol  and  said  they 
"had  broken  his  stove  and  he  was  going  to  kill"  them ;  that  he 
saw  a  number  of  guns  and  pistols  flash  in  the  moonlight,  and 
just  had  time  to  get  to  his  car,  when  he  heard  a  great  number 
of  shots  fired  in  the  vicinity  of  the  engine  of  the  freight  train, 
and  there  was  a  difference  in  the  volume  of  the  reports;  that 
he  was  acquainted  with  Georges  and  Demas,  as  they  both  be- 
longed to  Petersein's  gang,  but  he  did  not  see  either  of  them 
that  night. 

McCulloch,  the  fireman  of  the  freight  train,  testified  that,  at 
the  time  the  train  pulled  in  on  the  siding  and  stopped,  the  de- 
fendant Georges  and  10  or  15  other  men  came  up  to  the  gang- 
way of  the  engine,  and  Georges  said  to  the  engineer,  "Come 
down,  you  son  of  a  bitch,  if  you  want  to  fight,"  and  that  he 
would  kill  him ;  that  several  shots  were  fired  at  the  engine  be- 
fore witness  left  it,  three  passing  through  the  witness*  window 
and  one  through  that  of  the  engineer  and  the  glass  was  broken 
out  of  the  front  of  the  cab;  that  witness  examined  the  engine 
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the  next  day  and  found  marks  of  bullets  and  shot,  which  indi- 
cated that  the  firing  had  been  done  from  the  front  Woodson, 
the  engineer,  testified  that,  about  the  time  or  soon  after  his  train 
came  to  a  stop  on  the  siding,  somebody  commenced  shooting  at 
the  engine;  that  the  firing  first  came  from  the  right  side  of  the 
cab  through  the  front  door  and  then  from  the  left  side;  that  a 
number  of  Greeks,  none  of  whom  he  recognized,  came  to  the 
engine,  and  one  of  them  put  his  hand  on  the  side  of  the  tank 
and  said  to  witness,  "Damn  son  of  a  bitch,  I  kill  you,"  and 
invited  him  to  get  down  from  the  engine  and  was  mumbling 
something  about  upsetting  a  stove  or  something  of  that  kind; 
that,  after  several  shots  had  been  fired  at  the  engine,  witness 
jumped  down  and  started  to  run  toward  the  caboose,  and  some 
one  commenced  shooting  at  him  and  kept  it  up  until  he  fell 
into  a  ditch  which  crosses  the  track;  that  at  least  eight  or  nine 
shots  were  fired  at  him  from  the  time  he  left  the  engine  until 
he  reached  the  ditch,  and  that  more  than  100  shots  were  fired 
in  all  that  night;  that  he  examined  the  engine  the  next  morn- 
ing and  found  the  shots  came  through  the  doors  in  front,  and 
he  also  found  the  impress  of  a  large  bullet  on  the  main  reser- 
voir under  the  fireman's  seat  and  grains  of  shot  in  the  cab  and 
tank  box. 

Johnson  was  a  brakeman  on  the  freight  train,  and  testified 
that  after  the  train  pulled  in  on  the  siding  he  heard  shots  up 
front,  and,  supposing  the  head  brakeman  was  having  some  trou- 
ble with  "hoboes,"  started  in  that  direction  and  met  the  defend- 
ants Georges  and  Demas  in  company  with  several  other  per- 
sons; that  Georges  grabbed  him  by  the  arm  and  inquired  if  he 
was  the  conductor,  and,  being  answered  in  the  negative,  asked 
where  the  conductor  was,  and  was  told  that  he  was  in  the  ca- 
boose; that  Georges  said,  "I  kill  the  conductor/'  and,  "I  kill 
you,  you  son  of  a  bitch,"  and  slammed  him  up  against  a  car; 
that  witness  broke  away  from  Georges  and  started  to  run 
toward  the  caboose,  and  when  he  got  about  two  car  lengths  from 
it  some  one  commenced  firing  at  him,  and  he  dodged  between 
the  cars  and  over  to  the  other  side  of  the  train  and  ran  to  the 
caboose  and  told  the  conductor  that  if  they  found  him  they 
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would  kill  him;  that  the  conductor  went  out  the  front  door  of 
the  caboose,  and  witness  out  the  rear  and  ran  for  the  track- 
walker's shanty;  that  shots  were  fired  at  him  all  the  time  he 
was  going  there;  that  at  the  time  Georges  told  the  witness  that 
he  would  kill  the  conductor,  Demas  was  standing  at  his  side 
mumbling  something  which  the  witness  did  not  understand: 
and  that  Georges  and  Demas  seemed  to  be  the  leaders  of  the 
crowd,  but  witness  could  not  say  whether  either  of  them  was 
armed  or  not.  Gallings,  the  conductor  of  the  freight  train, 
testified  that,  after  he  was  advised  by  Johnson  to  leave  the 
caboose,  he  started  to  run  toward  the  trackwalker's  shanty,  and 
on  the  way  he  met  Georges,  who  wanted  to  know  if  he  was  the 
conductor,  and,  being  answered  in  the  negative,  said  he  would 
"kill  the  son  of  a  bitch/'  and  started  on  toward  the  caboose; 
that  Georges  was  armed  with  a  gun  of  some  kind  at  the  time, 
and  although  witness  did  not  see  any  other  persons  he  heard 
others  talking  nearby. 

There  was  much  additional  testimony  as  to  the  general  char- 
acter of  the  difficulty,  the  number  of  shots  fired,  and  the  like, 
but  this  is  sufficient  to  show  that  there  was  abundant  evidence 
tending  to  prove  the  use  of  force  and  violence  by  three  or  more 
persons  acting  together  and  without  authority  of  law,  and 
hence  the  crime  of  riot;  and  that  the  defendants  Georges,  Demas 
and  Mizis  were  either  actively  engaged  in  such  riot  or  present 
aiding  and  assisting  others  to  commit  the  crime. 

A  claim  is  made  that  the  proof  does  not  show  that  there  was 
any  community  of  action  between  the  defendants,  or  that  either 
of  them  did  the  shooting  at  the  fireman  and  engineer  as  charged 
in  the  indictment,  or  assisted,  aided  or  encouraged  the  same. 
But  there  was  sufficient  proof  on  both  of  these  points  to  take  the 
case  to  the  jury.  Mizis,  in  company  with  a  crowd  of  his  fellow 
countrymen,  was  seen  approaching  the  engine  armed  with  a  gun 
and  was  using  threatening  language  toward  the  trainmen  just 
before  the  firing  began.  Georges  was  at  the  engine  about  that 
time  threatening  the  life  of  the  engineer,  and  Demas  was  shown 
to  have  been  in  the  crowd  a  few  minutes  later  actively  partici- 
pating in  the  difficulty.    So  the  jury  were  justified  in  finding 
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that  they  were  acting  together  and  with  a  common  purpose,  and 
that  they  either  did  the  firing  at  the  engineer  and  firemen,  or 
induced  or  encouraged  others  to  do  it.  "Riot"  is  a  compound 
offense,  to  constitute  which  there  must  be  a  joint  action  of  three 
or  more  persons.  But  all  who  aid,  encourage  or  promote  it  by 
words,  signs  or  other  acts  are  principals  and  jointly  guilty  of  the 
offense.  It  is  not  necessary  that  a  party  should  commit  some 
personal  violence  or  do  some  other  physical  act,  but  any  act  of 
assistance  or  encouragement  is  sufficient  to  make  him  a  princi- 
pal. If  he  is  busy  while  the  riot  is  in  progress  in  guiding,  di- 
recting, inciting  or  encouraging  others  to  commit  acts  of  vio- 
lence, he  is  as  guilty  as  the  instrumentalities  he  puts  in  motion. 

6.  The  defendants  testified  as  witnesses  in  their  own  behalf. 
And,  for  the  purpose  of  impeaching  them,  the  State  called 
Petersein,  Claudfelder  and  Wonacott,  who  each  testified  that 
the  general  reputations  of  the  defendants  for  truth  and  ve- 
racity were  bad.  No  objection  was  made  to  this  testimony 
when  offered  or  to  any  of  the  questions  propounded  to  the  wit- 
nesses, except  the  question  asked  Petersein  if  he  knew  the 
general  reputation  of  Georges  for  truth  and  veracity,  and  the 
objection  then  made  was  that  the  question  was  incompetent, 
immaterial  and  irrelevant.  After  the  testimony  of  each  of  these 
witnesses  had  been  admitted,  counsel  moved  to  strike  it  out,  on 
the  ground  that  it  was  not  proper  impeaching  testimony,  and  an 
assignment  of  error  is  based  on  the  overruling  of  this  motion. 
The  objection  now  made  to  the  testimony  is  that  the  witnesses 
were  not  shown  to  be  competent  to  testify  as  to  the  general  repu- 
tations of  the  defendants  for  truth  and  veracity  in  the  com- 
munity where  they  resided.  But,  as  such  an  objection  was  not 
made  when  the  testimony  was  offered,  it  cannot  avail  the  de- 
fendants at  this  time. 

7.  A  technical  objection  which  goes  to  the  form  o/  a  question 
or  to  the  competency  of  a  witness  to  testify  as  an  expert,  or  on  a 
question  of  character,  should  be  specific  so  as  to  apprise  the 
court  and  opposite  party  of  the  ground  of  the  objection,  that 
they  may  act  accordingly. 

8.  And,  as  a  general  rule,  it  is  not  error  for  a  trial  court  to 
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refuse  to  strike  out  evidence,  although  immaterial  or  irrelevant, 
which  has  been  admitted  without  objection  at  the  time  it  is 
offered:  12  Cyc.  565. 

9.  It  is  also  claimed  that  the  court  erred  in  instructing  the 
jury  that  each  of  the  defendants  must  have  been  "acting  in 
conjunction  with  not  less  than  two  other  persons  in  committing 
the  act,"  because  the  jury  might  naturally  infer  that  any  two 
persons  would  answer  the  requirement.  The  instruction  quoted, 
however,  must  be  considered  in  connection  with  that  portion  of 
the  charge  in  which  the  court  told  the  jury  specifically  that, 
before  they  should  convict  either  of  the  defendants,  they  must 
find  beyond  a  reasonable  doubt,  "not  only  that  such  defendant 
participated  in  the  alleged  riot,  but  you  must  also  find  that  at 
least  two  of  the  other  persons  whose  names  are  stated  in  the 
indictment  were  present  at  the  time  the  riot  occurred,  if  one 
occurred,"  and  "were  acting  in  concert  with  said  defendant, 
and  that  they  assembled  with  a  common  intent  to  do  the  act 
charged  in  said  indictment." 

There  are  objections  to  other  parts  of  the  charge,  but  they  are 
mere  verbal  criticisms  and  do  not  affect  the  merits. 
Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Decided  17  July,  1906. 

On  Motion  for  Behearing. 
Mr.  Chief  Justice  Bean  delivered  the  opinion. 

10.  It  is  insisted  that,  because  there  was  no  evidence  tending 
to  show  that  Demas  carried  at  the  time  of  the  riot  a  dangerous 
weapon,  he  can  be  punished  only  by  imprisonment  in  the  county 
jail  or  by  fine.  The  statute  providing  the  punishments  for 
riot  is  as  follows : 

"If  any  person  shall  be  guilty  of  participating  in  any  riot, 
such  person,  upon  conviction  thereof,  shall  be  punished  as 
follows: 

(1)  If  any  felony  or  misdemeanor  was  committed  in  the 
course  of  such  riot,  such  person  shall  be  punished  in  the  same 
manner  as  a  principal  in  such  crime; 

(2)  If  such  person  carried,  at  the  time  of  such  riot,  any 
species  of  dangerous  weapon,  or  was  disguised,  or  encouraged 
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or  solicited  other  persons  who  participated  in  the  riots  to  acts 
of  force  or  violence,  such  person  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  three  nor  more  than 
fifteen  years; 

(3)  In  all  other  cases,  such  person  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  less  than  three  months  nor 
more  than  one  year,  or  by  fine  not  less  than  fifty  nor  more  than 
five  hundred  dollars:"  B.  &  C.  Comp.  §  1914. 

Under  this  statute,  if  a  felony  or  misdemeanor  is  committed 
in  the  course  of  a  riot,  any  person  participating  therein  is  to  be 
punished  in  the  same  manner  as  a  principal  in  such  felony  or 
misdemeanor,  or  if  the  person  participating  in  the  riot  carries 
a  dangerous  weapon  at  the  time,  he  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  less  than  three  nor  more 
than  15  years.  In  all  other  cases — that  is,  where  no  felony  or 
misdemeanor  is  committed  or  where  the  defendant  does  not 
c*rry  a  dangerous  weapon — the  punishment  shall  be  by  im- 
prisonment in  the  county  jail  or  by  fine. 

Now,  in  this  case  the  indictment  and  the  proofs  show  that  in 
the  course  of  the  riot  an  assault  with  a  dangerous  weapon  was 
committed  upon  Woodson  and  McCulloch,  which  constituted 
either  a  felony  or  a  misdemeanor,  and  therefore  the  punish- 
ment of  any  person  participating  in  such  riot  was  the  same  as 
that  provided  by  Section  1771,  B.  &  C.  Comp.,  for  an  assault 
with  a  dangerous  weapon,  which  is  by  imprisonment  in  the  peni- 
tentiary not  less  than  six  months  nor  more  than  ten  years,  or 
by  imprisonment  in  the  county  jail  not  less  than  one  month  nor 
more  than  one  year,  or  by  fine  not  less  than  $100  nor  more  than 
$1,000.  It  seems  to  us  clear,  therefore,  that  the  defendant 
Demas  was  subject  to  imprisonment  in  the  penitentiary,  al- 
though he  did  not  carry,  at  the  time  of  the  riot  a  dangerous 
weapon.  He  was  present,  aiding,  assisting  and  encouraging  his 
codefendants  to  commit  an  assault  with  a  dangerous  weapon,  and 
is  liable  as  a  principal.    The  petition  is  denied. 

Affirmed:  Rehearing  Denied. 
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Argued  26  July,  decided  28  August,  rehearing  granted  4  December,  1906; 
reargued  18  January,  finally  decided  8  April,  1906. 

MULTNOMAH  OOUNTY  t>.  WHITE. 

81  Pac.   888.  86  Pac.  78. 
Afpbal — Motion  to  Dismiss. 

1.  The  consideration  of  a  motion  to  dismiss  an  appeal,  involving  the 
merits  of  the  dispute,  may  appropriately  be  continued  until  the  final 
hearing. 

APPBALABLB   JUDGMENT — MSASUBB   OF   RKLHF   GRANTED— EQUITY. 

2.  It  Is  a  rule  of  general  application  that  a  party  cannot  appeal  from 
an  order  granting  the  relief  which  he  asks,  but  if  the  measure  of  relief 
allowed  falls  short  of  that  obtainable  under  his  complaint,  he  may  seek 
further  relief  by  appeal. 

For  example:  A  county  having  sued  to  Invalidate  an  exchange  by  its 
judge  of  sundry  tax  certificates  which  it  owned  for  certain  void  warrants, 
to  have  the  holders  of  such  certificates  declared  trustees  thereof  for  the 
county,  to  restrain  their  transfer,  to  recover  the  proceeds  of  any  that  had 
been  sold,  and  the  amount  for  which  the  certificates  had  been  bid  in  by 
the  county,  on  the  theory  that  the  certificates  were  still  outstanding,  is 
entitled  to  appeal  from  a  decree  merely  declaring  the  entire  exchange  void, 
since  it  had  asked  for  a  recovery  of  the  value  of  such  certificates  as  had 
been  sold.  It  being  shown  that  most  of  such  certificates  had  been  taken  up 
by  the  property  owners  and  canceled  before  the  filing  of  the  suit. 

Effect  of  Dbcrbb  in  Collusive  Suit. 

8.  A  collusive  proceeding  is  not  binding  on  parties  or  privies,  and  ques- 
tions there  decided  may  be  re-examined  upon  proof  of  the  prior  collusion. 

Bstoppbl  to  Dent  a  Right  bt  One  Who  Exercised  It. 

4.  One  who  has  exercised  a  right  conferred  by  another  will  not  be 
heard  to  deny  that  such  grantor  had  the  right  in  question. 

For  example:  One  who  has  collected  money  from  various  property 
owners  for  certain  tax  certificates  cannot  insist  that  they  were  void  when 
called  upon  to  account  to  the  true  owner,  whd  claimed  that  they  had  been 
unlawfully  obtained  from  Its  possession. 

Recovering  Consideration  or  Illegal  Contract. 

6.  Whatever  may  be  the  rule  between  private  persons  as  to  recovering 
a  consideration  voluntarily  paid  on  an  illegal  contract  with  a  knowledge 
of  the  facts,  the  consideration  so  paid  can  be  recovered  by  a  public  cor- 
poration that  has  been  imposed  upon,  whether  by  its  officers  or  others. 

For  example :  Where  tax  certificates  belonging  to  a  county  were  wrong- 
fully transferred  In  exchange  for  void  county  warrants,  the  fact  that  the 
transfer  was  voluntary  and  with  full  knowledge  of  the  facts  is  not  a 
defense  to  a  claim  by  the  county  for  an  accounting  and  a  return  of  all 
money  obtained  from  sales  of  such  warrants  to  taxpayers  for  redemption. 

From  Multnomah:  Arthuh  L.  Frazer,  Judge. 

Suit  by  Multnomah  County  against  W.  F.  White  and  another, 
resulting  in  a  decree  from  which  plaintiff  appeals.  A  motion 
to  dismiss  the  appeal  was  overruled,  and  a  decision  rendered  on 
the  merits  after  a  rehearing.  Motion  Overruled. 

Reversed. 
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Decided  20  March.  1904. 

On  Motion  to  Dismiss  the  Appeal. 

Mr.  Joseph  Simon  and  Mr.  Martin  Luther  .Pipes  for  the 
motion. 

Mr.  Charles  Henry  Carey,  contra. 

Peb  Curiam  :  1.  This  is  a  motion  by  respondents  to  dismiss 
the  appeal  in  the  above  cause  on  the  ground  that  the  appellant, 
who  is  plaintiff  in  the  suit,  obtained  by  decree  of  the  circuit 
court  the  full  relief  demanded.  The  presentation  thereof  has 
developed  a  situation  involving  somewhat  the  merits  of  the 
controversy,  which  being  so,  we  have  concluded  that  we  may  be 
more  fully  advised  touching  the  question  involved  by  a  further 
hearing  of  the  motion  in  conjunction  with  the  cause  itself.  We 
will  therefore  withhold  our  decision  in  the  premises  for  the 
present,  and  the  order  of  the  court  will  be  that  the  motion  be 
continued  until  the  cause  comes  on  for  hearing  on  its  merits, 
when  both  will  be  heard  together.  Motion  Overruled. 

Decided  on  rehearing  3  April,  1906. 

On  the  Merits. 

Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  Multnomah  County  against  the  First  Na- 
tional Bank  of  Portland,  Oregon,  and  W.  F.  White,  to  set  aside 
the  assignment  of  certain  tax  certificates.  The  facts  are  that 
the  county  court  of  that  county  audited  and  allowed  claims  pre- 
sented for  work  purporting  to  have  been  done  on  the  public 
roads  therein,  and  in  pursuance  of  such  orders  the  county  clerk 
issued  to  the  claimants  35  county  warrants,  aggregating 
$5,015.52,  which  were  indorsed  by  the  county  treasurer,  "Not 
paid  for  want  of  funds,"  and  sold  at  par,  and  assigned  to  the 
defendant  bank,  which  at  the  time  of  such  purchase  had  no 
notice  or  knowledge  of  any  fact  that  would  tend  to  render  them 
invalid.  A  suit  was  instituted  by  one  A.  H.  Maegly,  as  plain- 
tiff, against  the  county,  the  bank,  and  others,  as  defendants, 
and  a  decree  rendered  therein  February  15,  1897,  declaring 
these  warrants  void,  except  as  to  parts  of  six  of  them,  on  the 
ground  that  the  claims  for  which  they  were  given  were  forged, 
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and  the  county  and  its  officers  were  enjoined  from  paying  them, 
except  the  parts  thereof  so  found  to  be  valid,  amounting  to 
$569.37,  and  the  other  defendants  in  that  suit,  their  agents,  etc., 
were  restrained  from  demanding  or  receiving  payment  thereof, 
except  as  to  such  parts,  from  which  decree  no  appeal  was  taken. 
Thereafter  the  defendant  White  offered  for  these  warrants 
25  per  cent,  of  their  face  value,  and,  the  bid  having  been  ac- 
cepted, the  bank,  by  its  then  president,  petitioned  the  county 
court  of  Multnomah  County  to  exchange  for  such  evidences  of 
indebtedness,  "dollar  for  dollar,"  certificates  issued  upon  the 
sale  of  real  property  for  delinquent  taxes,  whereupon  there  was 
assigned  to  the  bank,  by  order  of  that  court,  June  5,  1901,  69 
certificates,  aggregating,  with  the  costs  of  sale,  $7,218.25.  The 
order  last  mentioned,  referring  to  the  real  property  set  forth  in 
these  certificates  and  to  the  owners  of  the  respective  tracts,  con- 
tained the  following:  "Which  said  pieces  and  parcels  are 
wrongly  described  as  to  either  person  or  property,  and  therefore 
said  tax  assessed  against  the  same  cannot  be  collected  by  the 
County  of  Multnomah,  and  are  of  no  value."  These  certificates, 
by  a  written  request  of  an  officer  of  the  bank,  were  assigned  to 
White  as  "agent,"  without  designating  his  principal.  The 
county  court  of  that  county,  on  May  20,  1903,  made  an  order 
revoking  the  assignment  of  these  tax  certificates,  and  eight  days 
thereafter  this  suit  was  instituted.  The  complaint  states  the 
facts,  in  substance,  as  hereinbefore  detailed,  and  alleges  that 
the  county  warrants  so  exchanged  were-  worthless,  while  the 
value  of  the  tax  certificates  received  therefor  was  greater  than 
$7,215,  and  that  such  certificates  were  assigned  without  con- 
sideration to  the  defendants,  who  took  and  held  them  as  trus- 
tees for  the  plaintiff. 

The  defendants  separately  answered,  denying  the  material 
averments  of  the  complaint,  and  each  alleging  new  matter  as  a 
defense  to  the  suit.  The  statements  of  such  matter  are  so  nearly 
identical  that  the  averments  of  each  defendant  will  be  treated 
as  constituting  only  one  answer,  to  the  effect  that  the  County 
of  Multnomah  procured  Maegly  to  bring  the  suit  against  it  and 
others  to  have  the  warrants  in  question  declared  void,  and  paid 


186  Multnomah  County  v.  White.  [48  Or. 

him  therefor  the  sum  of  $1,216.12 ;  that  no  controversy  was  in- 
volved in  that  suit  between  the  several  defendants,  nor  was  the 
decree  rendered  therein  in  favor  of  either  of  them  against  any 
of  the  others;  and  that,  by  reason  of  the  county's  employment 
of  Maegly  to  bring  suit  in  its  behalf,  the  decree  thus  rendered 
was  collusive  and  void  as  to  the  defendants  herein.  For  a  further 
defense,  the  manner  of  issuing  the  county  warrants  is  set  out, 
and  it  is  alleged  that,  while  the  warrants  were  owned  by  the 
bank,  a  dispute  arose  between  it  and  the  county  as  to  the  liability 
of  the  latter  thereon,  whereupon  an  accord  and  settlement  with 
each  other  was  made,  as  evidenced  by  the  order  of  the  county 
court  of  June  5,  1901,  in  pursuance  of  which  the  tax  certifi- 
cates were  exchanged  for  the  warrants. 

A  demurrer  to  the  allegations  of  new  matter  in  each  answer 
was  sustained,  and,  the  cause  being  tried  on  the  remaining 
issues,  the  court  found  the  facts  as  hereinbefore  stated,  and  that 
all  the  tax  certificates  in  question  had  been  returned  to  and 
canceled  by  the  county  clerk,  whereupon  it  treated  the  assign- 
ment thereof  as  never  having  been  made,  and  decreed  that  such 
transfer  was  void.  The  plaintiff  appeals,  assigning  as  error,  in 
its  abstract,  the  action  of  the  trial  court  in  refusing  to  grant  the 
entire  alternative  relief  demanded,  to  wit:  (1)  That  the  de- 
fendants be  decreed  to  have  taken  and  held  the  tax  certificates 
as  trustees  for  plaintiff;  and  (2)  that  it  be  awarded  a  recovery 
against  the  defendants  herein,  jointly  and  severally,  for  the 
amount  of  such  certificates,  costs  of  sale,  and  penalties. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  John 
Manning,  District  Attorney,  and  Carey  &  Mays,  with  oral  argu- 
ments by  Mr.  Charles  Henry  Carey. 

For  respondent,  First  National  Bank,  there  was  a  brief  over 
the  name  of  Dolph,  Mallory,  Simon  &  Oearin,  with  oral  argu- 
ments by  Mr.  Joseph  Simon. 

For  respondent,  W.  F.  White,  there  was  a  brief  with  oral 
arguments  by  Mr.  Martin  Luther  Pipes. 
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Mb.  Justice  Moore  delivered  the  opinion  of  the  court.* 
At  a  rehearing  of  this  cause  plaintiff's  counsel  insisted  that 
we  erred  in  assuming  in  our  former  opinion  that  the  averments 
of  Meagl/s  employment  by  Multnomah  County,  to  bring  a  suit 
against  it  to  have  certain  of  its  warrants  declared  invalid  and 
the  collection  thereof  enjoined,  as  alleged  in  the  separate 
answers,  were  proved,  because  demurrers  thereto  had  been  sus- 
tained. If,  on  an  appeal  in  equity,  the  sustaining  of  a  demurrer 
be  considered  erroneous,  and  the  truth  of  the  pleading  thus  chal- 
lenged thereby  established,  it  would  be  unnecessary  to  "assume" 
the  existence  of  the  facts  alleged,  because  they  would  have  been 
already  substantiated  in  the  manner  indicated.  It  seemed  to  be 
conceded  at  the  former  hearing  in  this  court  that  Mfeagly  was  so 
employed  and  paid,  and,  accepting  this  supposed  admission  as 
being  true,  a  conclusion  of  law  was  based  thereon  to  the  effect 
that  the  decree  enjoining  Multnomah  County  was  not  binding 
upon  it.  This  deduction  was  not  predicated  on  any  acknowledg- 
ment of  the  facts  alleged  as  new  matter  in  the  answers,  because 
demurrers  thereto  had  been  sustained,  but  on  the  supposed 
avowal,  though  it  is  stated  in  the  opinion  heretofore  announced 
that  sustaining  the  demurrers  was  an  implied  admission  of  the 
facts  alleged.  This  was  adverted  to  as  corroborative  of  what  we 
understood  to  be  the  solemn  acknowledgment  of  counsel  respect- 
ing a  material  fact 

The  decision  heretofore  reached  is  reviewed  on  discovering 
that  a  mistake  of  fact  was  made  in  declaring  that  a  valid  part 
of  a  few  of  the  county  warrants  formed  a  consideration  for  the 
exchange  of  the  whole  thereof  for  the  tax  certificates.  In  the 
former  opinion  it  is  said :  "The  complaint  herein  states  that  the 
decree  in  the  Meagly  case  determined  that  the  county  warrants 
were  valid  to  the  extent  of  $569.37,  and,  after  setting  out  a 
list  of  them,  contains  the  following  averment:  'AH  of  which 
said  warrants  herein  mentioned  and  referred  to  are  now  held 
and  owned  by  the  defendant,  the  First  National  Bank  of  Port- 
land, Oregon/  "    It  is  maintained  by  plaintiffs  counsel  that  this 

•Note. — The  original  opinion  is  omitted  from  this  official  volume,  by 
direction  of  the  court,  as  It  Is  not  now  expressive  of  the  court's  views. 

Rbportto. 
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excerpt  refers  to  a  statement  of  the  substance  of  the  decree  in 
the  Meagly  Case,  and  not  to  any  averment  of  fact  in  the  case 
at  bar.  A  re-examination  of  that  pleading  seems  to  warrant  the 
construction  thus  placed  upon  the  language  used.  The  mistake 
of  fact  in  this  respect  necessarily  avoids  the  conclusion  hereto- 
fore reached,  requiring  an  examination  of  the  entire  cause  as 
upon  its  original  submission. 

2.  This  brings  up  for  consideration  the  defendants'  motion  to 
dismiss  the  appeal,  which  question  was  reserved  until  the  cause 
could  be  heard  on  its  merits.  It  is  argued  that,  as  the  plaintiff 
secured  in  the  lower  court  the  full  measure  of  alternative  relief 
sought,  it  cannot  appeal  from  the  decree  rendered  in  its  favor. 
The  prayer  of  the  complaint  is,  in  effect,  that  the  order  of  the 
county  court  of  Multnomah  County,  whereby  the  tax  certificates 
were  exchanged,  be  declared  void,  and  that  the  defendants  re- 
ceived and  held  the  certificates  as  trustees  for  plaintiff's  use; 
that  they  be  enjoined  from  transferring  or  collecting  any  of  the 
certificates  remaining  in  their  possession  and  required  to  show 
by  answer  to  whom  they  sold  or  assigned  any  of  them  and  the 
consideration  received  therefor: 

"And  that  upon  such  showing  a  decree  be  made  and  entered 
allowing  the  plaintiff  as  relief  herein  either:  (1)  A  judgment 
against  the  defendants,  jointly  and  severally,  for  the  proceeds 
derived  by  them  and  each  of  them  from  selling,  assigning  or 
collecting  the  said  certificates  of  sale,  and  each  thereof;  (2)  a 
judgment  against  the  defendants,  jointly  and  severally,  for  the 
amount  of  the  tax,  costs  and  penalties  for  which  the  said  several 
properties  were  bought  by  the  County  of  Multnomah  at  the 
public  tax  sale;  or  (3)  decreeing  that  the  County  of  Multnomah 
is  still  the  owner  and  holder  of  each  and  all  of  the  said  certifi- 
cates of  sale  assigned  and  transferred  to  the  defendants,  or 
either  of  them,  and  that  neither  the  said  defendants,  or  any  other 
person  to  whom  the  said  defendants,  or  either  of  them,  may  have 
attempted  to  assign  or  transfer  them,  or  any  of  them,  have  ac- 
quired any  right,  title  or  interest  therein." 

The  court,  having  made  findings  of  fact  and  of  law,  decreed, 
in  substance,  that  the  transfer  of  the  certificates  to  the  defend- 
ants was  illegal,  and,  notwithstanding  such  attempted  assign- 
ment, the  plaintiff  herein  had  been  and  was  the  owner  of  the 
certificates  and  of   the  real  property  described   therein;  that 
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neither  the  defendants  nor  any  person  to  whom  they  undertook 
to  assign  any  of  the  certificates  acquired  any  right,  title  or  inter- 
est therein,  or  to  the  lands  affected  thereby ;  and  that  the  records 
of  Multnomah  County,  so  far  as  they  purported  to  show  an 
assignment  or  transfer  of  the  certificates,  be  canceled. 

A  party  to  a*  suit  will  not  be  permitted  on  appeal  to  assume 
a  position  inconsistent  with  that  taken  by  him  at  the  trial  below, 
and,  if  he  there  obtains  the  full  measure  of  relief  which  he  asks, 
he  cannot  assign  as  error  the  action  of  the  court  which  he  in- 
vited: Hume  v.  Turner,  42  Or.  402  (70  Pac.  611).  It  is  evi- 
dent, we  think,  that  plaintiff's  counsel  supposed,  when  the  com- 
plaint was  prepared,  that  the  defendants  and  the  persons  to 
whom  they  assigned  the  tax  certificates  were  the  owners  and 
holders  thereof.  The  transcript  shows,  however,  that  nearly  all 
the  delinquent  taxpayers  named  in  the  certificates  had  paid  a 
part  of  the  sum  for  which  their  real  property  had  been  sold, 
whereupon  the  certificates  were  returned  to  the  county  clerk  and 
canceled,  thereby  apparently  releasing  the  premises  from  the 
effect  of  the  tax  sales.  In  framing  the  prayer  for  relief,  plain- 
tiff's counsel  must  have  thought  that  the  tax  certificates  were 
outstanding,  as  upon  a  sale  thereof  by  the  county,  when  in  fact 
they  were  all  canceled,  except  a  few  which  were  returned  at  the 
trial.  The  prayer  of  the  complaint  thus  assumes  a  condition 
which  did  not  exist,  and,  from  this  evident  mistake  of  fact,  we 
do  not  think  the  plaintiff  secured  the  full  measure  of  the  al- 
ternative relief  which  its  counsel  expected  could  be  obtained. 
The  tax  certificates  having  been  returned  to  the  county  clerk 
and  canceled,  the  defendants  could  not  be  declared  to  be  the 
holders  thereof  as  trustees  for  the  use  and  benefit  of  the  plaintiff, 
which  preliminary  decree  was  a  condition  precedent  to  the 
granting  of  either  form  of  the  alternative  relief  desired.  The 
evident  mistake  of  fact  of  plaintiff's  counsel,  on  which  the 
prayer  for  relief  is  based,  shows  that  the  position  taken  by  them 
in  this  court  is  not  inconsistent  with  that  chosen  in  the  court 
below,  where  the  plaintiff  did  not  secure  the  full  measure  of 
the  alternative  relief  which  its  counsel  reasonably  supposed  could 
have  been  obtained,  and  hence  the  appeal  should  not  be  dis- 
missed. 
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3.  Considering  the  case  on  its  merits,  little  need  be  said  at 
this  time,  for,  as  an  error  was  committed  in  sustaining  the  de- 
murrers to  the  separate  answers,  the  decree  must  be  reversed, 
and  the  cause  remanded  for  trial  upon  the  issue  as  to  whether 
or  not  Meagly  was  employed  by  Multnomah  County  and  re- 
ceived a  compensation  from  it  for  bringing  the  suit  to  have  the 
county  warrants  declared  invalid  and  the  collection  thereof  en- 
joined. If  he  was  so  employed  and  paid,  the  county,  by  him  as 
plaintiff,  in  effect,  was  attempting  to  maintain  a  suit  against 
itself  as  defendant,  and,  as  a  party  cannot  be  permitted  to  as- 
sume such  dual  positions,  any  decree  rendered  therein  was  in- 
valid, and,  this  being  so,  the  defendant  the  First  National  Bank 
of  Portland,  Oregon,  is  not  estopped  by  the  injunction  or  liable 
to  the  plaintiff  herein,  unless  the  defendant  White  was  its  agent 
in  negotiating  the  assignment  of  the  certificates  or  in  collecting 
any  part  of  the  tax  thus  represented  as  delinquent. 

4.  The  defendants  offered  evidence  at  the  trial  tending  to 
show  that  many  of  the  tax  certificates  in  question  were  void  for 
various  reasons.  The  trial  court,  disposing  of  this  matter,  held 
that,  as  $4,300  was  secured  by  White  from  the  delinquent  tax- 
payers, the  parties  receiving  the  money  were  estopped  to  assert 
the  invalidity  of  the  certificates  by  means  of  which  the  sum  was 
collected,  and  with  its  finding  of  facts  filed  an  opinion,  a  part 
of  which  is  adopted  as  the  rule  applicable  to  this  branch  of  the 
case,  to  wit : 

"It  is  a  well  settled  principle  of  law  that  the  assignee  or 
licensee  of  any  right,  accepted  and  acted  under,  is  estopped  to 
deny  the  authority  from  which  the  right  proceeds.  When  money 
has  been  received  either  by  an  agent  or  joint  owner  under  a  con- 
tract that  is  illegal,  the  agent  or  joint  owner  cannot  protect 
himself  from  accounting  for  what  was  so  received  by  setting  up 
the  illegality  of  the  transaction  in  which  it  was  paid  to  him. 
Thus,  an  agent  for  the  collection  of  a  promissory  note  cannot 
defend  in  an  action  brought  by  his  principal  for  the  amount  col- 
lected upon  the  note,  either  upon  the  ground  that  the  note  was 
for  any  reason  illegal  or  that  the  debt  was  not  justly  due.  And 
a  licensee  of  a  patent,  who  has  acted  under  it  and  received 
profits  from  the  sale  of  the  patented  article,  will  be  estopped 
to  deny  the  validity  of  the  patent  in  an  action  by  the  patentee 
to  recover  royalties  or  to  obtain  an  account :    Bigelow,  Estoppel, 
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552,  553.  Applying  these  principles  to  this  case,  it  would  seem 
clear  that  the  defendants  should  not  be  heard  to  say  that  the 
certificates  were  illegal,  as  a  defense  to  plaintiff's  claim  for  an 
accounting  for  the  money  collected  thereon." 

5.  The  principle  thus  announced  is  opposed  to  the  doctrine 
asserted  by  defendants'  counsel  that,  though  a  contract  is  with- 
out consideration,  yet,  if  it  is  voluntarily  and  with  full  know- 
ledge of  the  facts  executed,  the  property  in  the  thing,  whether 
money  or  chattel,  is  transferred  and  cannot  be  recovered,  so  that 
a  consideration  is  not  an  essential  part  of  an  executed  contract. 
The  rule  invoked  may  be  controlling  as  between  private  parties, 
but  it  can  have  no  application  to  a  municipal  corporation  which 
holds  its  property  in  trust  for  the  public  and  is  represented  by 
officers,  and,  if  such  property  is  unlawfully  sequestered,  it  may 
be  recovered.  If  the  county  warrants  in  question  were  wholly 
valueless,  so  that  no  consideration  was  given  for  the  tax  cer- 
tificates, the  parties  responsible  for  collecting  the  sum  received 
from  the  taxpayers  must  account  therefor  to  the  plaintiff. 

The  decree  rendered  in  this  court,  dismissing  the  complaint, 
will  therefore  be  set  aside,  the  cause  remanded,  with  directions 
to  overrule  the  demurrers,  to  take  further  evidence  upon  the 
issues  involved,  and  to  render  a  decree  as  hereinbefore  indicated. 

Reversed. 


Argued  28  March,  decided  29  May,  rehearing  denied  26  June,  1906. 
KABAT  v.  MOOBE. 
86  Pac.  606. 
Pleading — Propriety  of  Motion  to  Make  More  Certain. 

1.  Motions  to  make  more  definite  and  certain  are  intended  to  require 
additional  information  as  to  material  matters  only,  and  should  not  be 
allowed  as  to  other  allegations  that  may  have  been  Included  in  the  pleading. 

Pleading — Denial  of  "Material"  Allegations. 

2.  Under  a  statute  authorising  general  denials,  such  as  Section  77, 
B.  &  C.  Comp.,  as  amended  by  Laws  1908,  p.  206,  it  is  doubtful  whether 
a  denial  of  the  "material"  allegations  of  a  pleading  is  sufficient. 

Pleading—When  Reply  Is  Not  Necessary. 

8.  Where  the  new  matter  of  an  answer  amounts  to  merely  a  denial  of 
the  material  allegations  of  the  complaint,  no  reply  is  necessary. 

Evidence  Considered. 

4.  On  the  question  of  whether  the  plaintiff  relied  on  the  representations 
of  the  defendant  and  was  thereby  deceived,  the  evidence  was  ample  to 
carry  the  case  to  the  jury  over  a  motion  for  a  nonsuit. 
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Letter  bt  Attorney  as  an  Admission  Against  Interest. 

5.  A  letter  written  by  an  attorney  to  the  adverse  party  concerning:  his 
client's  Interests  In  dispute  cannot  be  considered  as  more  than  an  admis- 
sion against  interest,  the  value  of  which  is  a  question  for  the  jury. 

Presumption  as  to  Knowledge  of  Business  bt  a  Person  Who  En- 
gages Therein. 

6.  Generally,  a  person  who  engages  In  a  ouslness  is  presumed  to  be 
reasonably  familiar  with  the  manner  of  conducting  it,  as,  a  timber  locator 
is  supposed  to  know  the  corners  and  lines  of  tracts  that  he  undertakes  to 
exhibit  to  prospective  purchasers,  and  the  jury  may  properly  be  so  In- 
structed. 

Fraud — Conclusiveness  of  Oral  Testimony. 

7.  Fraud  is  a  matter  of  deduction  from  all  the  testimony,  and  in  its 
determination  the  jury  is  not  bound  by  the  number  of  witnesses  on  either 
side  or  the  posltiveness  of  their  statements. 

From  Douglas:  William  Galloway,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  Leonard  Kabat  against  Maurice  Moore 
for  deceit.  The  complaint  alleges  that  at  all  the  times  therein 
mentioned  defendant  was  engaged  in  the  business  of  locating 
settlers  upon  vacant  government  land  for  a  consideration;  that 
on  May  18,  1902,  he  represented  to  the  plaintiff  that  he  knew  of 
a  suitable  tract  of  vacant  land  subject  to  entry  under  the  home- 
stead laws  of  the  United  States,  and  plaintiff  employed  him  to 
point  it  out  and  run  the  lines  and  boundaries  thereof,  and  agreed 
if  the  land  was  as  represented  by  the  defendant  that  he  would 
enter  the  same  and  pay  defendant  $85  for  his  services;  that 
under  and  in  pursuance  of  such  agreement  defendant  took  him 
to  a  certain  tract  of  land  which  he  represented  to  be  the  N.  E.  £ 
of  section  34,  township  30  S.,  of  range  8  W.  of  the  W.  M.,  and 
unoccupied  public  land,  subject  to  entry  under  the  homestead 
laws,  and  then  and  there  showed  plaintiff  a  certain  tree  with 
markings  thereon,  which  he  represented  to  be  a  witness  tree  to 
the  northeast  corner  of  such  quarter  section,  and  by  the  assist- 
ance of  other  persons  pretended  to  run  out  and  locate  the  lines 
of  such  land;  that  the  land  thus  shown  to  the  plaintiff  was  a 
valuable  tract,  contained  several  acres  of  level  land,  and  was 
suitable  for  a  homestead;  that  plaintiff  was  wholly  without 
knowledge  of  the  public  surveys  or  the  location  of  the  land  or 
the  manner  of  tracing  and  locating  the  lines  thereof,  but  relied 
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upon  the  representations  of  the  defendant  concerning  the  same, 
and,  so  relying,  entered  the  N.  E.  £  of  section  34  as  a  home- 
stead, paying  $22  as  fees  therefor;  that  he  afterwards  built  a 
house  and  made  other  valuable  improvements  upon  the  land 
shown  him  by  the  defendant  and  spent  considerable  time  and 
money  in  going  to  and  returning  from  such  land,  amounting  in 
the  aggregate  to  $400,  with  the  intention  of  improving  the  same 
with  a  view  to  obtaining  title  thereto  from  the  United  States; 
that  after  plaintiff  had  built  his  house,  made  his  improvements, 
and  spent  the  time  and  money  as  aforesaid,  he  was  advised  that 
such  improvements  were  not  on  the  land  entered  by  him,  and  he 
thereupon  employed  the  county  surveyor  of  Douglas  County,  at 
an  expense  of  $17.50,  to  survey  out  such  land,  and  it  was  there* 
upon  ascertained  that  his  improvements  were  upon  the  north- 
west quarter  of  section  35,  and  not  the  northeast  quarter  of  sec- 
tion 34  as  represented;  that  at  the  time  the  defendant  showed 
him  the  land  and  pointed  out  the  boundaries  he  well  knew  that 
it  was  not  the  land  of  the  United  States,  but  belonged  to  the 
Oregon  &  California  Railroad  Co.,  and  that  such  representations 
and  statements  were  made  for  the  purpose  and  with  the  inten- 
tion of  wronging,  cheating  and  defrauding  the  plaintiff  out  of 
the  location  fee;  that  the  land  upon  which  the  plaintiff  was  in- 
duced to  locate  by  the  false  and  fradulent  representations  of  the 
defendant  is  a  steep  mountainside,  not  suitable  for  agricultural 
purposes,  and  plaintiff  could  not  reside  upon  or  cultivate  the 
same  so  as  to  secure  title  thereto ;  that  by  reason  of  the  false  and 
fraudulent  representations  of  the  defendant,  plaintiff  had  lost 
the  money  paid  as  the  location  fee,  the  amount  paid  the  land 
office,  the  value  of  his  improvements,  and  the  money  and  time 
expended  in  going  to  and  from  the  land,  aggregating  $524.50. 

Defendant  moved  to  strike  out  certain  portions  of  the  com- 
plaint as  sham,  frivolous  and  irrelevant,  and  to  make  it  more 
definite  and  certain  by  setting  out  the  names  of  the  persons  who 
assisted  the  defendant  in  running  the  lines  of  the  land  shown 
by  him  to  the  plaintiff.  The  motion  to  strike  out  was  sustained^ 
and  that  to  make  more  definite  and  certain  overruled. 

The  defendant  then  answered,  denying  all  the  allegations  of 
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the  complaint,  except  .as  thereinafter  alleged.  For  gn  affirma- 
tive defense  he  averred  that  about  the  1st  day  of  May,  1902,  he 
was  employed  by  the  plaintiff  to  show  him  160  acres  of  vacant 
land  which  he  could  take  under  the  stone  and  timber  act,  and 
another  160  acres  which  he  could  enter  under  the  homestead 
laws,  for  which  he  was  to  pay  the  defendant  $85  for  each  claim ; 
that  in  pursuance  of  such  employment  the  defendant  did  find 
and  show  plaintiff  two  tracts  of  land,  one  suitable  for  entry 
under  the  stone  and  timber  act,  and  the  other  under  the  home- 
stead laws;  that  each  of  such  tracts  was  satisfactory  to  the 
plaintiff,  but  when  they  returned  to  the  land  office  at  Roseburg, 
that  selected  for  a  homestead  was  found  to  have  been  filed  upon, 
and  thereupon  plaintiff  solicited  the  defendant  to  show  him  an- 
other tract  for  a  homestead;  that  defendant  then  said  to  plain- 
tiff that  he  knew  of  only  one  vacant  quarter  section,  and  that  if, 
after  examination,  it  was  satisfactory  to  him,  he  could  have  it 
upon  the  payment  of  $85 ;  that  thereafter,  and  in  pursuance  of 
such  arrangement,  defendant  showed  plaintiff  the  northeast 
quarter  of  section  34  and  pointed  out  the  corners  and  lines 
thereof;  that  plaintiff  examined  such  land  and  the  timber  grow- 
ing thereon  until  he  became  fully  satisfied,  accepted  the  same, 
and  thereafter  filed  thereon  under  the  homestead  law. 

The  reply  is  a  denial  of  "each  and  every  material  allegation" 
of  the  answer.  The  defendant  moved  to  make  the  reply  more 
definite  and  certain,  which  motion  was  overruled,  and  a  trial 
had  before  the  court  and  a  jury.  At  the  close  of  plaintiff's  tes- 
timony the  defendant  moved  for  a  nonsuit,  on  the  ground  that 
plaintiff  had  not  proven  a  case  sufficient  to  be  submitted  to  the 
jury;  and  also  for  a  verdict  in  his  favor,  for  the  reason  that  the 
affirmative  matter  alleged  in  the  answer  was  not  denied  by  the 
reply.  These  motions  were  both  overruled,  and  a  verdict  and 
judgment  rendered  in  favor  of  the  plaintiff,  from  which  defend- 
ant appeals,  assigning  as  error  the  overruling  of  his  motion  to 
make  the  complaint  more  definite  and  certain,  his  motion  for 
nonsuit  and  for  a  directed  verdict,  and  the  giving  and  refusal 
of  certain  instructions.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  John 
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Thomas  Long  and  Geo.  M.  Brown,  with  an  oral  argument  by 
Mr.  Long. 

For  respondent  there  was  a  brief  with  oral  arguments  by 
Mr.  James  Corwin  Fullerton  and  Mr.  Albert  Newton  Orcutt. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  There  was  no  error  in  overruling  the  motion  to  make  the 
complaint  more  definite  and  certain.  The  names  of  the  parties, 
if  any,  who  assisted  the  defendant  in  running  out  the  lines  of 
the  property  shown  to  the  plaintiff,  were  immaterial  to  the 
cause  of  action,  and  it  was  not  necessary  that  they  should  be 
stated  in  the  complaint. 

2.  The  motion  to  make  the  reply  more  definite  and  certain 
and  for  a  directed  verdict,  because  it  did  not  raise  an  issue  on 
the  averments  of  new  matter  in  the  answer,  was  likewise  prop- 
erly overruled.  The  statute  (Section  77,  B.  &  C.  Comp.),  as 
amended  in  1903,  provides  that  when  an  answer  contains  new 
matter  constituting  a  defense  or  counterclaim,  the  plaintiff  may 
reply  to  such  new  matter,  denying  generally  or  specifically  each 
allegation  thereof  controverted  by  Mm:  Laws  1903,  p.  205.  It 
may  be  doubted  whether,  under  this  statute,  a  reply  merely 
denying  each  and  every  "material"  allegation  of  the  answer  is 
a  good  denial,  for  a  plaintiff  ought  not  to  assume  to  himself  to 
determine  what  facts  are  material  and  thus  render  a  conviction 
for  perjury  for  a  false  verification  difficult  or  impossible :  1  Enc. 
PL  &  Pr.  782;  Montour  v.  Purdy,  11  Minn.  384  (83  Am.  Dec. 
88) ;  Lewis  v.  Coulter,  10  Ohio  St.  452. 

3.  The  question,  however,  is  not  important  here,  because  the 
new  matter  pleaded  in  the  answer  merely  negatives  the  aver- 
ments of  the  complaint,  and  could  have  been  shown  under  the 
denials.  It  does  not  admit  the  cause  of  action  as  alleged  and 
seek  to  avoid  its  force  and  effect,  nor  set  up  a  defense  or  a 
counterclaim  thereto.  All  the  facts  alleged  were  embraced  in 
the  judicial  inquiry  as  to  the  truth  of  the  matter  stated  in  the 
complaint,  and  went  directly  to  disprove  such  facts.  The  sub- 
stance of  the  affirmative  matter  is  that  defendant  was  em- 
ployed by  plaintiff  to  locate  him  on  a  homestead  claim;  that 


196  Kabat  v.  Moore.  [48  Or. 

in  pursuance  of  such  employment  he  showed  plaintiff  the  north- 
east quarter  of  section  34  and  truthfully  pointed  out  to  him 
the  corners  and  lines  thereof;  that  defendant jnade  an  exami- 
nation of  the  premises,  and,  being  satisfied  therewith,  entered 
the  same  under  the  homestead  laws,  with  full  knowledge  that 
he  was  filing  upon  the  land  included  within  the  description. 
These  averments  constitute  merely  a  denial  of  the  fraud  charged 
in  the  complaint,  and  no  reply  was  required :  Bliss,  Code  Plead. 
(3  ed.)  §330. 

4.  It  is  also  contended  that  the  court  erred  in  overruling  de- 
fendant's motion  for  a  nonsuit  on  the  ground  that  plaintiff 
had  not  proven  a  case  sufficient  to  be  submitted  to  the  jury. 
The  argument  is  that  the  evidence  does  not  show  that  plaintiff 
relied  upon  the  statements  and  representations  of  the  defend- 
ant as  to  the  location  of  the  land  and  the  boundaries  thereof,  or 
that  he  was  deceived  thereby.  There  is  no  positive  and  direct 
evidence  that  plaintiff  relied  upon  the  statements  and  repre- 
sentations of  the  defendant,  but  such  is  the  only  reasonable 
inference  that  can  be  drawn  from  the  testimony.  Plaintiff 
was  a  cigar  manufacturer  at  Roseburg,  and  unfamiliar  with 
public  lands.  Desiring  to  enter  160  acres  as  a  homestead,  he 
applied  to  defendant,  who  was  in  the  business  of  locating  set- 
tlers upon  government  land,  to  ascertain  and  point  out  to  him 
a  vacant  tract  subject  to  entry  under  the  homestead  laws,  for 
which  service  he  agreed  to  pay  the  defendant  $85.  The  de- 
fendant, in  pursuance  of  this  employment,  took  him  out  in  the 
mountains  some  distance  from  Roseburg,  showed  him  a  tract 
of  land  which  he  represented  to  be  the  northeast  quarter  of 
section  34,  from  15  to  18  acres  of  which  was  level  and  suitable 
for  agricultural  purposes;  that  defendant  pointed  out  to  the 
plaintiff  what  he  represented  to  be  the  northeast  corner  of  the 
tract  and  then  stated  that  he  would  run  out  the  east  line,  but, 
as  the  country  was  rough  and  the  plaintiff  was  not  very  well, 
advised  him  to  go  by  another  route  to  the  supposed  southeast 
corner  and  there  await  his  arrival;  and  that  defendant  pre- 
tended to  run  the  east  line,  and,  after  a  time,  came  to  where 
the  plaintiff  was  waiting  for  him,  and  said  that  the  corner 
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must  be  near  that  point.  He  was  unable  to  find  it,  but  said 
to  the  plaintiff  that  "We'll  make  a  corner,"  and  then  proceeded 
to  mark  a  laurel  tree  at  the  point  where  he  said  the  corner  was 
to  be  and  to  run  out  what  he  claimed  to  be  the  south  line  of 
the  tract.  The  plaintiff,  without  making  any  further  examina- 
tion or  inquiry  as  to  the  true  lines,  and  relying  upon  the 
defendant's  statements  in  reference  thereto,  filed  on  the  land, 
and  thereafter  proceeded  to  build  a  house  and  make  other  im- 
provements thereon.  He  subsequently  caused  the  land  to  be 
surveyed,  and  found  that  the  true  east  line  was  31  rods  west 
of  the  line  shown  him  by  the  defendant,  and  that  his  house  and 
improvements  were  off  the  land  filed  on  some  16  rods,  and 
that  none  of  the  level  land  was  on  the  claim.  It  is  clear,  from 
this  testimony,  if  true — and  for  the  purposes  of  this  motion  it 
must  be  so  taken — that  the  plaintiff,  in  filing  upon  the  claim 
and  making  his  improvements,  relied  upon  the  statements  of 
the  defendant  as  to  the  location  of  the  land  and  the  boundaries 
thereof,  and  was  thereby  deceived  and  misled  to  his  injury. 

5.  Considerable  prominence  is  given  in  this  connection  to  a 
statement  in  a  letter  written  by  one  of  plaintiff's  counsel  to 
the  defendant  long  after  the  facts  constituting  this  cause  of 
action  had  arisen,  and  in  an  attempt  to  adjust  the  matter,  to 
the  effect  that  plaintiff  had  had  his  land  surveyed  and  found 
that  "his  house  and  improvements  are  not  upon  the  land  shown 
him,  but  upon  a  railroad  section."  The  intention  of  the  writer 
of  this  letter  is  perfectly  apparent,  and  his  language  can  hardly 
be  distorted  into  an  admission  that  plaintiff  did  not,  in  fact, 
build  his  house  or  make  his  improvements  upon  the  land  shown 
him  by  the  defendant,  but  upon  other  and  different  land.  But, 
if  it  be  so  construed,  counsel  who  wrote  the  letter  had  no 
authority  to  bind  his  client  by  any  such  a  statement,  and  at 
most  it  could  amount  to  nothing  more  than  an  admission 
against  interest,  and  itq  value  was  for  the  jury. 

6.  It  is  also  claimed  that  the  court  erred  in  instructing  the 
jury  that,  as  it  was  alleged  in  the  complaint  that  defendant 
was  engaged  in  locating  settlers  upon  vacant  government  land 
for  hire,  he  was  supposed  to  know  the  corners  and  boundaries 
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of  the  land  he  solicited  persons  to  locate  upon  and  to  under- 
stand his  business  "just  as  much  as  a  physician  should  his  pro- 
fession if  he  takes  pay  therefor."  The  allegation  of  the  com- 
plaint in  reference  to  defendant's  being  engaged  in  the  business 
of  locating  persons  on  vacant  government  land  for  hire  was 
stricken  out  and  therefore,  technically,  the  court  was  in  error 
in  saying  that  the  complaint  so  stated.  The  fact,  however, 
appeared  from  the  evidence.  He  assumed  to  locate  the  plaintiff 
upon  a  tract  of  vacant  land  for  which  he  was  to  receive  and 
was  paid  $85,  and  he  must,  therefore,  be  presumed  to  under- 
stand his  business  and  be  responsible  for  the  manner  in  which 
he  discharged  his  obligation.  There  was  no  reversible  error  in 
the  instruction  as  given,  as  applied  to  the  facts  of  this  case, 
although  some  parts  of  it  may  be  open  to  criticism  as  the 
statement  of  a  general  rule. 

7.  The  defendant  requested  the  court  to  instruct  the  jury : 

"When  one  or  more  witnesses  affirm  the  existence  of  fraud, 
and  an  equal  number  denies  its  existence  and  there  is  nothing 
to  show  that  one  is  more  creditable  than  the  other,  the  fraud 
is  not  established,  and  if  you  find  that  state  of  facts  from  the 
evidence  that  has  been  adduced  before  you,  plaintiff  has  failed 
to  make  out  the  better  case,  and  your  verdict  should  be  for  the 
defendant/' 

As  an  academic  statement  of  the  law  this  instruction  may  be 
correct  under  some  circumstances,  but  it  is  not  pertinent  in 
this  case.  The  existence  of  fraud  here  is  not  to  be  determined 
from  the  number  of  witnesses,  but  from  the  entire  testimony 
and  the  surrounding  circumstances.  Where  fraud  is  an  issue, 
it  is  generally  to  be  ascertained  from  all  the  testimony  and  such 
inferences  as  may  be  legitimately  drawn  from  it :  Williamson  v. 
North  Pac.  Lum.  Co.,  42  Or.  153  (70  Pac.  387,  532).  It  is 
seldom  that  it  can  be  established  by  the  direct  and  positive 
testimony  of  witnesses.  It  is  a  question  for  the  jury,  who  are 
the  judges  of  the  credibility  of  the  fitnesses,  the  weight  of 
their  testimony,  and  the  inferences  to  be  drawn  from  the  cir- 
cumstances attending  the  particular  transaction. 

The  judgment  is  affirmed.  Affirmed. 
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Decided  17  July,  rehearing  denied  9  October,  1906. 
MADDEN  17.  WELCH. 
86  Pac.  2. 
Dbtbctivb  Pleading — Aider  bt  Verdict. 

A  pleading  not  fatally  defective  will  be  aided  by  a  verdict,  so  that  it 
will  be  considered  sufficient  on  appeal. 

For  instance :  A  complaint  showing;  that  between  certain  dates  plaintiff 
furnished  to  defendant  feed  and  care  for  his  horses  of  a  stated  value,  that 
payment  had  been  demanded  and  refused,  and  that  the  sum  stated  was 
due,  which  is  defective  in  that  it  does  not  show  either  a  request  by  defend- 
ant or  a  promise  to  pay,  is  aided  by  a  verdict  for  plaintiff,  on  an  answer 
denying  the  allegations  of  the  complaint,  and  will  be  sufficient  on  appeal. 

From  Malheur:  George  E.  Davis,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  J.  E.  Madden  against  Frank  Welch, 
which  was  originally  commenced  in  a  justice's  court.  The 
complaint,  omitting  the  formal  parts,  alleges: 

"That  between  the  1st  day  of  January,  1900,  and  the  25th 
day  of  February,  1905,  plaintiff  furnished  defendant  horse 
feed,  consisting  of  hay  and  grain,  and  care  and  attention  for 
defendant's  horses,  consisting  of  feeding  and  stabling  said 
defendant's  horses,  to  the  reasonable  amount  of  $52.68;  that 
plaintiff  has  often  demanded  payment  of  said  sum  from  de- 
fendant, but  defendant  has  ever  failed  and  refused  to  pay  the 
same  or  any  part  thereof;  that  said  sum  of  $52.68  is  now  due 
and  owing  from  defendant  to  plaintiff ." 

Judgment  is  demanded  for  such  amount.  A  demurrer  to 
the  complaint,  because  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  was  overruled  by  the  justice,  and 
defendant  answered  over,  denying  the  material  allegations 
thereof,  but  made  no  further  appearance  in  the  justice's  court. 
Judgment  was  there  rendered  in  favor  of  plaintiff  for  the 
amount  prayed  for  in  the  complaint.  An  appeal  was  taken 
to  the  circuit  court,  where  the  demurrer  was  again  overruled, 
and  trial  had  before  a  jury,  resulting  in  a  verdict  in  favor  of 
the  plaintiff.  From  a  judgment  entered  on  such  verdict,  the 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  W\  R.  King 
and  William  Henry  Brooke,  with  an  oral  argument  by  Mr. 
Brooke. 
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For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  C.  McOonagUL 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

The  only  point  made  on  this  appeal  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
because  it  does  not  allege  either  a  request  by  the  defendant  to 
plaintiff  to  furnish  the  horses  feed,  etc.,  or  a  promise  to  pay 
for  the  same.  But  this  is  a  mere  defective  statement  of  a  cause 
of  action,  and  was  cured  by  the  verdict.  A  verdict  will  cure  an 
imperfect  statement,  or  the  omission  of  formal  allegations,  al- 
though it  will  not  supply  a  total  omission  to  state  some  fact 
essential  to  the  cause  of  action.  The  rule  is  that  "whenever 
the  complaint  contains  terms  sufficiently  general  to  comprehend 
a  ihatter  so  essential  and  necessary  to  be  proved  that,  had  it 
not  been  given  in  evidence,  the  jury  could  not  have  found  the 
verdict,  the  want  of  a  statement  of  such  matter  in  express  terms 
will  be  cured  by  the  verdict,  because  evidence  of  the  fact  would 
be  the  same,  whether  the  allegation  of  the  complaint  is  complete 
or  imperfect.  But,  if  a  material  allegation  going  to  the  gist 
of  the  action  is  wholly  omitted,  it  cannot  be  presumed  that  any 
evidence  in  reference  to  it  was  offered  or  allowed  on  the  trial, 
and  hence  the  pleading  is  not  aided  by  the  verdict":  Booth  v. 
Moody,  30  Or.  222  (46  Pac.  884) ;  Houghton  v  Beck,  9  Or*  325; 
Aiken  v.  Coolidge,  12  Or.  244  (6  Pac.  712) ;  Gschwander  v. 
Cort,  19  Or.  513  (26  Pac.  621).  Now,  the  issue  joined  in  this 
case  was  such  as  necessarily  to  require  on  the  trial  proof  that 
the  feed  and  care  charged  for  by  the  plaintiff  had  either  been 
furnished  at  the  request  of  the  defendant  or  he  had  promised 
to  pay  for  the  same,  and  without  such  proof  it  is  not  to  be 
presumed  that  the  court  would  have  permitted  a  verdict  in  favor 
of  the  plaintiff,  or  that  the  jury  would  have  found  such  a 
verdict. 

Judgment  affirmed.  Affirmed. 
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JENNINO  v.  MTT1T1KR. 

85  Pac  517. 

Specific  Performance  op  Contract  to  Lease — Statute  or  Frauds — 
Act  Constituting  Part  Performance. 

The  part  performance  of  a  contract  that  will  avoid  the  effect  of  the 
statute  of  limitations  must  be  an  act  done  in  pursuance  of  the  contract 
and  referable  to  it  solely  as  an  actuating  cause;  a  collateral  act  done  in 
reliance  on  the  contract,  however  prejudicial,  is  not  enough. 

This  case  Illustrates  the  rule :  A  tenant  who  had  secured  an  option  on 
another  store  in  anticipation  of  having  his  tenancy  terminated  by  the  ex- 
piration of  his  lease,  and  afterward  orally  agreed  with  the  landlord  for  a 
continuation  of  the  former  lease  for  three  years,  cannot  claim  that  his 
forfeiture  of  the  option  and  his  continued  occupation  of  the  old  store  were 
part  performance  of  the  oral  agreement,  even  though  he  Is  not  able  to 
obtain  any  location  when  the  landlord  repudiates  such  agreement,  since 
neither  act  is  in  execution  of  the  oral  lease  solely,  the  continued  occupa- 
tion being  referable  to  the  old  lease  and  the  forfeiting  of  the  option  being 
wholly  collateral. 

Prom  Multnomah:  Alfred  F.  Sears,  Jr.,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  by  Henry  Jenning  &  Sons,  a  private  corpora- 
tion, against  Ernest  Miller  to  enjoin  an  action  of  forcible  entry 
and  detainer  and  for  the  specific  performance  of  a  parol 
contract  for  the  leasing  of  real  property.  The  plaintiff  is  a 
corporation  engaged  in  the  furniture  and  carpet  business  in 
the  City  of  Portland  with  an  investment  of  about  $75,000.  Its 
furniture  and  carpet  departments  are  separate,  but  under  the 
same  general  management,  and  it  is  therefore  important  that 
they  should  be  as  accessible  to  one  another  as  possible.  For 
some  time  prior  to  February,  1904,  the  plaintiff  *  occupied  two 
stores  at  the  northeast  corner  of  First  and  Yamhill  streets, 
known  as  Nos.  174  and  172.  The  former  was  used  for  the  fur- 
niture department,  and  the  latter  for  the  carpet  department, 
and  there  was  an  opening  or  passageway  between  them.  The 
plaintiff  had  a  lease  for  three  years  on  No.  174,  but  was  a 
tenant  from  month  to  month  of  No.  172,  paying  therefor  a 
rental  of  $80  a  month.  In  January,  1904,  it  learned  that 
No.  172  was  about  to  be  sold,  and  that  it  would  probably  have 
to  vacate  and  move  its  carpet  business  elsewhere.  Its  officers 
thereupon  began  looking  about  for  a  suitable  building  near 
and  convenient  to  its  furniture  department  into  which  it  could 
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move  its  carpets  and  curtains.  The  most  desirable  vacant 
building  for  that  purpose  was  across  the  street,  and  they  en- 
tered into  negotiations  with  the  agent  or  owner  for  a  lease 
thereof,  and  had  practically  agreed  upon  its  terms,  although 
no  definite  or  binding  contract  had  been  entered  into,  when 
the  defendant  became  the  purchaser  of  No.  172.  Negotiations 
were  thereupon  had  between  the  plaintiff  and  the  defendant 
for  the  leasing  by  the  plaintiff  of  the  premises  purchased  by 
the  defendant,  and  such  negotiations  resulted  in  some  sort  of 
an  agreement  by  which  the  plaintiff  continued  to  occupy  the 
premises,  and  gave  up  and  surrendered,  with  the  defendant's 
knowledge,  its  option  on  or  contract  for  the  other  building. 
The  parties  disagree  as  to  the  terms  of  the  leasing.  The  plain- 
tiff alleges  and  gives  testimony  tending  to  show  that  it  was 
understood  and  agreed  that  the  lease  should  be  for  three  years 
at  the  same  rental  it  had  been  paying  the  former  owner,  and 
that,  relying  upon  such  contract  and  agreement,  it  continued 
to  occupy  the  building  and  abandoned  its  efforts  to  secure  an- 
other location,  and  gave  up  its  option  or  contract  on  the  room 
across  the  street.  The  defendant,  however,  denies  the  contract 
as  set  up  by  the  plaintiff  and  says  that  the  understanding 
was  that  the  lease  should  only  extend  to  such  time  as  he  should 
need  the  premises,  and  that  there  was  no  agreement  as  to  the 
amount  of  the  rent.  The  plaintiff  continued  in  possession 
paying  $80  a  month  rent,  which  was  accepted  by  the  defendant, 
until  December  31,  1904,  when  the  defendant  commenced  an 
action  of  forcible  entry  and  detainer,  whereupon  plaintiff  com- 
menced this  suit  to  enjoin  the  prosecution  of  such  action,  and 
for  the  specific  performance  of  the  oral  contract  of  leasing, 
alleging  that  it  was  then  impossible  for  it  to  secure  a  suitable 
building  near  its  furniture  department  for  its  carpets  and  cur- 
tains, and  that  if  it  was  compelled  to  vacate  No.  172  it  would 
be  greatly  damaged.  Upon  the  trial  the  suit  was  dismissed,  and 
plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Bauer  & 
Greene,  with  an  oral  argument  by  Mr.  Thomas  Oabbert  Greene. 
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For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  John  Francis  Logan. 

Me.  Chief  Justice  Bean  delivered  the  opinion. 

That  the  contract  sought  to  be  enforced  in  this  suit,  assuming 
it  to  be  as  plaintiff  has  alleged,  was  void  under  the  statute  of 
frauds  because  not  in  writing  is  unquestioned:  B.  &  C.  Comp. 
§  797;  Pulse  v.  Hamer,  8  Or.  251;  White  v.  Holland,  17  Or.  4 
(3  Pac.  573) ;  Rosenblat  v.  Perkins,  18  Or.  156  (22  Pac.  598, 
6  L.  R.  A.  257).  But  the  plaintiff  contends  that  there  has 
been  such  a  part  performance  as  will  take  it  out  of  the  statute. 
The  acts  relied  upon  for  this  purpose  are  the  possession  of  the 
leased  premises  by  the  plaintiff  and  the  abandonment  by  it  of 
the  attempt  to  secure  another  storeroom,  and  especially  its 
surrender  or  release  of  its  right  or  option  on  the  room  across 
the  street,  and  its  inability  to  secure  another.  But  these  are 
not  sufficient  to  avoid  the  effect  of  the  statute.  The  possession 
by  the  plaintiff  was  a  mere  uninterrupted  continuation  of  its 
former  possession  without  any  change  whatever,  and  under  all 
the  authorities  this  is  not  enough.  The  rule  on  this  question 
is  thus  enunciated  by  Mr.  Pomeroy,  who,  after  pointing  out 
that  if  the  possession  can  naturally  and  reasonably  be  accounted 
for  upon  some  supposition  other  than  that  of  the  contract  it 
will  not  be  a  part  performance,  says:  "This  rule  has  its  most 
frequent  application  to  cases  in  which  the  possession  is  not  a 
new  fact,  but  is  the  uninterrupted  continuation  of  a  former 
condition.  It  results  as  a  necessary  corollary  from  the  rule 
itself  that  such  a  possession— one,  that  is,  which  merely  pro- 
longs a  pre-existing  situation  of  the  party  in  reference  to  the 
land — cannot  alone  be  a  part  performance  of  an  intervening 
contract,  since  it  will  be  accounted  for  by  the  prior  condition 
as  naturally  as  by  the  new  agreement.  If,  therefore,  a  verbal 
agreement  is  made  by  a  lessor  with  his  tenant,  either  during 
the  tenancy  or  after  its  termination,  to  grant  another  lease  in 
place  of  the  existing  one,  or  to  renew  the  lease  after  the  expira- 
tion of  the  prior  one,  or  to  sell  and  convey  the  land  itself,  the 
possession  of  the  tenant  continued  as  under  the  former  holding 
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cannot  of  itself  be  a  part  performance  of  the  agreement.  If 
the  original  tenancy  has  not  expired,  the  possession  must,  of 
course,  be  referred  to  that ;  if  it  has  expired,  the  possession  will 
more  naturally  be  accounted  for  by  the  tenant's  holding  over 
than  by  a  new  contract.  As  has  already  been  shown,  such  pos- 
session does  not  raise  a  presumption  as  to  the  intent  of  the  pos- 
sessor, as  is  the  case  where  he  is  an  entire  stranger  to  the 
estate;  it  must  be  accompanied  by  some  further  act  on  the  part 
of  the  tenant  in  order  to  stamp  its  character  and  connect  it 
with  the  contract":  Pomeroy,  Spec.  Pert  (2  ed.),  §  124.  The 
same  doctrine  is  laid  down  by  the  text-writers  and  the  adjudged 
cases  generally:  Waterman,  Spec.  Perf.  §274;  Brown,  Stat. 
Frauds  (5  ed.),  §476;  Wood  v.  Thornly,  58  111.  470;  Koch  v. 
National  Union  Build.  Assoc,  137  111.  497  (27  N.  E.  530) ; 
Swales  v.  Jackson,  126  Ind.  282  (26  N.  E.  62) ;  Mahana  v. 
Blunt,  20  Iowa,  142;  Rosenthal  v.  Freeburger,  26  Md.  80; 
Spalding  v.  Conzelman,  30  Mo.  177 ;  Emmel  v.  Hayes,  102  Mo. 
186  (14  S.  W.  209,  11  L.  R.  A.  323,  22  Am.  St.  Rep.  769); 
Bigler  v.  Baker,  40  Neb.  325  (58  N".  W.  1026,  24  L.  R.  A.  255) ; 
Johnston  v.  Olancy,  4  Blackf.  (Ind.)  93  (28  Am.  Dec.  45). 

The  abandonment  and  giving  up  by  the  plaintiff  of  its 
option  or  right  to  the  storeroom  across  the  street  and  its  ceasing 
its  efforts  to  secure  another  building  were  not  in  pursuance  of, 
or  in  execution  of,  any  contract  with  the  defendant,  although 
it  may  have  been  in  reliance  thereon.  It  was  no  part  of  the 
alleged  contract  of  leasing  that  the  plaintiff  should  surrender 
or  give  up  its  option  on  the  other  storeroom  and  the  defendant 
made  no  contract  or  agreement  in  reference  thereto.  An  act 
of  part  performance  to  take  a  case  out  of  the  statute  of  frauds 
must  be  done  in  pursuance  of,  or  in  execution  of,  the  contract 
alleged,  or  must  obviously  be  related  to  or  connected  therewith, 
and  must  be  referable  solely  to  such  contract.  A  mere  collateral 
act,  disconnected  with  the  agreement,  although  done  in  reliance 
thereon  and  although  prejudicial  to  the  plaintiff,  known  to  the 
defendant,  and  incapable  of  adequate  compensation  in  damages, 
will  not  suffice:  Brown,  Stat.  Frauds  (5  ed.),  §  457.  "It,"  says 
Mr.  Pomeroy,  "a  plaintiff  should,  relying  upon  a  verbal  agree- 
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ment,  and  with  the  defendant's  knowledge,  do  something  preju- 
dicial to  himself  in  a  manner  and  to  an  extent  not  susceptible 
of  compensation  in  damages,  but  unconnected  with  that  agree- 
ment and  not  in  execution  of  its  provisions,  this  would  fall  far 
short  of  being  the  part  performance  required  by  the  rule,  in 
order  to  admit  the  remedial  jurisdiction  of  equity":  Pomeroy, 
Spec.  Perf.  (2  ed.)  §  109.    This  principle  is  illustrated  by  the 
case  of  Graves  v.  Ooldthwait,  153  Mass.  268  (26  N.  E.  860,  10 
L.  R.  A.  763).    The  plaintiff  and  her  sisters  were  tenants  in 
common  of  real  estate.    The  plaintiff  made  an  oral  agreement 
with  them  by  which  she  was  to  pay  each  a  certain  sum,  and 
they  were  to  convey  to  her  their  right  and  title  to  the  premises. 
Five  of  the  sisters,  relying  upon  each  and  all  of  these  agree- 
ments, released  their  respective  interests  in  the  land  to  the 
plaintiff,  and  the  stipulated  sums  were  paid.     The  defendant, 
however,  refused  to  carry  out  her  contract.    In  a  suit  against 
her  for  specific  performance  it  was  contended  by  the  plaintiff 
that  she  had  so  changed  her  position  by  relying  upon  the  de- 
fendant's promise  that  she  could  not  be  restored  to  her  original 
situation  and  that  the  injury  which  would -result  to  her  if  the 
defendant  failed  to  carry  out  her  contract  was  such  a  fraud 
as  enabled  her  to  invoke  the  remedial  jurisdiction  of  equity. 
The    court,  however,  refused  to  specifically  perform  the    con- 
tract on  the  ground  that  the  purchase  of  the  rights  of  the  other 
sisters  even  in  reliance  on  defendant's  promise  was  not  in  part 
performance  of  the  contract  with  the  defendant  but  was  purely 
a  collateral  matter.     So,  in  the  case  under  consideration,  the 
giving  up  by  the  plaintiff  of  its  right  or  option  on  the  other 
storeroom  was  not  in  performance  of,  or  in  pursuance  of,  any 
contract  with  the  defendant,  but  was  entirely  a  collateral  mat- 
ter, and,  therefore,  not  sufficient  to  take  the  case  out  of  the 
statute  of  frauds. 
The  decree  is  affirmed.  Affirmed. 
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Argued  3  April,  decided  29  May,  1906. 
AUSTIN  v.  VANDEBBILT. 

85  Pac  519. 
Trover — Sufficiency  of  Complaint. 
•     1.  In  an  action  of  trover  It  is  sufficient  to  allege  the  ownership  of  the 
property  and  the  right  to  its  possession,  together  with  the  fact  of  con- 
version by  defendant,  and  the  damage,  without  particularly  stating  the 
acts  constituting  the  conversion  or  the  means  of  their  accomplishment. 
Tbovrr — Tender  of  Debt  After  Conversion. 

2.  Where  a  pledge  has  been  converted  by  the  pledgee  and  cannot  be 
returned,  the  pledgor  need  not  tender  the  amount  of  the  debt  secured  as  a 
condition  of  bringing  an  action  for  conversion. 

Trover — Measure  of  Damages — Competent  Evidence. 

3.  The  value  of  property  at  the  time  of  its  conversion  is  the  measure 
of  damages  in  trover,  but  evidence  as  to  the  value  a  reasonable  time 
before  and  after  that  date  is  competent. 

Appeal — Bill  of  Exceptions — Presumption  as  to  Error. 

4.  Error  is  not  presumed,  but  must  affirmatively  appear  from  the  bill 
of  exceptions. 

For  instance:  In  an  action  for  the  conversion  of  diamonds,  the  ad- 
mission of  evidence  as  to  the  value  of  flawless  diamonds  cannot  be  con- 
sidered as  error  unless  the  bill  of  exceptions  shows  that  the  stones  in 
question  were  not  of  that  kind. 

From  Multnomah:  Melvin  C.  George,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  an  action  by  Aimee  Austin  against  Oscar  Vanderbilt 
to  recover  damages  for  an  alleged  conversion  of  personal  prop- 
erty. The  complaint  states  that,  October  30,  1902,  at  Los 
Angeles,  Cal.,  the  plaintiff  was  the  owner  and  possessed  of  one 
pair  of  6-carat  solitaire  earrings,  pure  white,  of  the  value  of 
$900,  and  also  of  one  horseshoe  pin,  set  with  11  diamonds,  of 
the  value  of  $285,  which  she  then  and  there  delivered  to  the 
defendant;  that  she  thereafter  demanded  of  him  possession  of 
such  property,  but  he  refused  to  comply  therewith,  and  con- 
verted it  to  his  own  use,  to  her  damage  in  the  sum  of  $1,185. 
A  demurrer  to  the  complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  having  been 
overruled,  an  answer  was  filed  denying  the  material  allegations 
of  the  complaint,  and  averring  that  the  diamonds  were  delivered 
to  the  defendant  as  security  for  a  loan  of  $200;  that,  plaintiff 
having  failed  to  pay  any  part  of  that  sum,  he  gave  her  a  written 
notice,  July  30,  1903,  that  in  30  days  he  would  sell  such  prop- 
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erty  to  the  highest  bidder;  that  pursuant  to  such  notice  he  sold 
the  diamonds  mentioned  for  $255,  which  was  the  full  value 
thereof,  to  A.  McPhail  of  Chicago,  111.;  that  defendant,  retain- 
ing the  amount  of  his  debt,  tendered  to  plaintiff  in  writing 
$55,  which  she  refused  to  accept,  whereupon  he  deposited  that 
sum  in  court  for  her.  The  reply  denied  the  allegations  of  new 
matter  in  the  answer,  and,  the  cause  being  tried,  the  jury  found 
for  the  plaintiff,  assessing  her  damage  at  $726,  less  $200  loaned 
to  her  by  the  defendant,  and,  judgment  having  been  rendered 
on  the  verdict  for  $526,  the  defendant  appeals.        Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  A.  King 
Wilson  and  0.  A.  Neal,  with  an  oral  argument  by  Mr.  Wilson. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Arthur  Carpenter  Emmons. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  It  is  contended  that  the  complaint  should  have  alleged 
the  substance  of  the  contract,  respecting  the  delivery  of  the 
diamonds,  and  averred  wherein  it  had  been  violated  by  the 
defendant,  but  not  having  done  so,  the  pleading  assailed  failed 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  which 
defect  was  not  waived  by  answering  over.  In  Miller  v.  Hirsch- 
berg,  27  Or.  522  (40  Pac.  506),  it  was  held  that  an  allegation 
of  the  facts  now  insisted  upon  was  unnecessary  in  an  action  of 
trover,  Mr.  Chief  Justice  Bean  saying:  "The  material  aver- 
ments in  an  action  of  this  character  are  ownership  and  right 
to  the  possession  in  plaintiff,  and  that  the  defendant  wrongfully 
took  and  converted  the  property  in  question  to  his  own  use,  or 
that,  being  lawfully  in  possession  thereof,  he  so  converted  it." 
The  conclusion  thus  reached  is  amply  supported  by  the  adjudged 
cases  (21  Ency.  PL  &  Pr.  1053),  which  hold  that  it  is  sufficient, 
in  an  action  of  trover,  to  allege  in  the  complaint  the  conversion 
as  a  fact,  without  stating  the  particular  acts  constituting  the 
unauthorized  assumption  and  exercise  of  the  right  of  ownership 
over  the  plaintiffs  goods  and  personal  chattels  to  the  exclusion 
of  his  dominion  over  them :  21  Ency.  PJ.  &  Pr.  1077.  Whether 
it  is  necessary  to  the  maintenance  of  an  action  of  this  character 
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to  allege  a  tender  of  the  sum  loaned,  to  secure  the  payment  of 
which  the  property  was  pledged,  will  be  considered  in  connection 
with  the  contention  that  the  court  erred  in  denying  a  motion 
for  a  nonsuit  and  also  in  refusing  to  instruct  the  jury  to  find 
for  the  defendant. 

2.  An  examination  of  plaintiff's  pleadings  would  seem  to  show 
that  her  theory  was  that  the  delivery  of  the  diamonds  was  a 
mere  naked  bailment;  but,  as  the  jury  found  that  she  owed 
the  defendant  $200,  we  shall  adopt  his  hypothesis,  that  the 
delivery  of  the  jewels  to  him  was  a  pledge  to  secure  the  payment 
of  that  sum.  The  bill  of  exceptions  contains  the  following 
statement : 

"There  was  no  evidence  introduced  at  the  trial  of  any  demand 
to  repay  any  loan,  or  of  any  tender  of  any  money  by  plaintiff 
to  defendant." 

So  that  a  consideration  of  the  questions  of  averments  and  of 
proof  of  tender  become  important.  In  Halliday  v.  Holgate, 
L.  R.  3,  Ex.  299,  one  Bentley  borrowed  of  the  defendant  a  sum 
of  money,  to  secure  the  payment  of  which  he  deposited  scrip 
certificates  for  certain  shares  of  stock  in  a  mining  company, 
Bentley  became  a  bankrupt  and  absconded,  whereupon  the  de- 
fendant, without  demand  or  notice,  sold  a  part  of  the  certifi- 
cates. The  plaintiff,  as  the  bankrupt's  assignee,  not  having 
tendered  any  of  the  debt,  brought  an  action  of  trover  against 
the  defendant,  to  recover  the  value  of  the  shares  disposed  of,  and 
it  was  held,  affirming  the  decision  in  Donald  v.  Suckling,  L.  R. 
1  Q.  B.  585,  that,  assuming  the  sale  to  be  wrongful,  as  the 
immediate  right  to  the  possession  of  the  shares  of  stock  was 
not  by  the  sale  revested  in  the  plaintiff,  he  could  not  maintain 
trover,  either  for  the  whole  value  of  the  shares  or  for  nominal 
damages,  thereby  substantially  overruling  the  decision  in  John- 
son v.  Stear,  15  C.  B.  (N.  S.)  330.  In  Halliday  v.  Holgate, 
Mr.  Justice  Willes,  speaking  for  the  Court  of  Exchequer  Cham- 
ber, in  discussing  the  question,  says :  "It  is  true  the  pledgor  has 
such  a  property  in  the  article  pledged  as  he  can  convey  to  a 
third  person,  but  he  has  no  right  to  the  goods  without  paying 
off  the  debt,  and  until  the  debt  is  paid  off  the  pledgee  lite  the 
whole  present  interest.    If  he  deals  with  it  in  a  manner  other 
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than  is  allowed  by  law  for  the  payment  of  his  debt,  then,  in  so 
far  as  by  disposing  of  the  reversionary  interest  of  the  pledgor 
he  causes  to  the  pledgor  any  difficulty  in  obtaining  possession 
of  the  pledge  on  payment  of  the  sum  due,  and  thereby  does  him 
any  real  damage,  he  commits  a  legal  wrong  against  the  pledgor. 
But  it  is  a  contradiction  in  fact,  and  would  be  to  call  a  thing 
that  which  it  is  not,  to  say  that  the  pledgee  consents  by  his 
act  to  revest  in  th$  pledgor  the  immediate  interest  or  right  in 
the  pledge,  which  by  the  bargain  is  out  of  the  pledgor  and  in 
the  pledgee.  Therefore  for  any  such  wrong  an  action  of  trover 
or  of  detinue,  each  of  which  assumes  an  immediate  right  to 
possession  in  the  plaintiff,  is  not  maintainable,  for  the  right 
clearly  is  not  in  the  plaintiff."  The  doctrine  thus  announced 
in  England  prevails  in  some  of  the  states  of  the  Union. 

In  Cortelyou  v.  Lansing,  2  Caines'  Cas.  200,  however,  a  dif- 
ferent rule  was  adopted  where  it  was  held  that,  if  a  pledgee 
sells  the  pledge  before  application  is  made  to  redeem  it,  he  is 
answerable  in  damages  for  the  value  of  the  property  converted, 
and  that  it  is  not  necessary  in  such  case  to  make  an  actual 
tender  of  the  sum  due,  to  secure  the  payment  of  which  the 
property  was  delivered  to  the  pledgee.  In  deciding  that  case 
Mr.  Justice  Kent,  assigning  a  reason  for  the  conclusion  thus 
reached,  observes :  "But  when  one  party  has  incapacitated  him- 
self to  perform  his  part  of  the  contract,  there  is  no  need  of 
the  other  coming  forward  at  the  time  to  make  a  tender,  or  to 
show  himself  in  a  capacity  to  pay,  because  it  would  be  a  nuga- 
tory act  which  the  law  will  never  require.  If  the  one  party 
discharges  the  other  fipm  a  performance,  by  saying  he  will 
not  perform  on  his  part  (and  voluntarily  and  notoriously  ren- 
dering himself  unable  to  perform  his  part  is  equivalent  to  such 
discharge),  it  is  well  understood  that  it  is  not  necessary  for 
the  other  party  to  go  forward."  The  rule  established  in  that 
pioneer  case  is  tersely  stated  by  Mr.  Milburn  as  follows:  "If 
the  property  has  been  converted  by  the  pledgee,  no  tender  of 
the  debt  secured  need  be  made  by  the  pledgor  before  bringing 
an  action  against  the  pledgee":  22  Am.  &  Eng.  Enc.  Law 
(2  „ed.),  874.     Judge  Story/in  his  work  on  Bailments  (8  ed. 

(48th  Or.— 14) 


210  Austin  v.  Vandbrbilt.  [48  Or. 

§349),  in  speaking  of  the  recovery  of  compensation  for  in- 
jury sustained  by  reason  of  the  conversion  of  a  pledge,  re- 
marks :  "But,  if  an  action  is  brought,  the  pledgee  may  recoup 
his  debt  in  the  damages."  In  addition  to  the  cases  cited  by 
Mr.  Milburn,  as  supporting  the  text  quoted,  see  the  following: 
Xallaclc  L.  &  M.  Co.  v.  Gray,  19  Colo.  149  (34  Pac.  1000) ; 
Wilson  v.  Little,  2  N.  Y.  443  (51  Am.  Dec.  307) ;  Rush  v. 
First  Nat  Bank,  71  Fed.  102  (17  C.  C.  A.  627) ;  Waring  v. 
GasJcitt,  95  Ga.  731  (22  S.  E.  659) ;  Gliddenv.  Mechanic's  Nat 
Bank,  53  Ohio  St.  588  (42  N.  E.  995,  43  L.  E.  A.  737); 
Feige  v.  Burt,  118  Mich.  243  (77  N.  W.  928,  74  Am.  St.  Hep. 
390) ;  Work  v.  Bennett,  70  Pa.  484. 

The  pledgee  impliedly  agrees  faithfully  to  hold  the  pledge 
until  the  conditions  have  been  performed  upon  the  faith  of 
which  the  choses  in  action,  goods,  or  personal  chattels  have  been 
delivered  to  him.  If,  in  violation  of  his  trust,  he  sells  or  dis- 
poses of  the  pledge,  thereby  putting  it  out  of  his  power  to 
return  the  property,  it  would  be  useless  to  impose  upon  the 
pledgor  the  burden  of  tendering  to  the  pledgee  the  payment 
of  the  debt,  or  the  performance  of  the  duty  before  he  could 
maintain  an  action  against  the  pledgee  for  the  damages  sus- 
tained by  reason  of  the  conversion,  when  it  would  be  im- 
possible for  the  latter  to  discharge  the  obligation  which  he  had 
undertaken.  When  a  pledgee,  by  his  overt  act,  violates  the , 
terms  of  his  agreement,  so  that  it  cannot  be  specifically  en-, 
forced,  he  necessarily  severs  the  fiduciary  relations  he  assumed 
towards  the  pledgor,  .whose  remedy  against  him  in  this  form 
of  an  action  for  the  injury  sustained,  though  treated  as  one 
for  conversion,  is  in  reality  founded  on  the  breach  of  the  con- 
tract: Glidden  v.  Mechanic's  Nat  Bank,  53  Ohio  St.  588 
(42  N.  E.  985,  43  L.  R.  A.  737.)*  The  statement  that  the 
rules  of  law,  which  are  founded  in  reason,  do  not  require  the 
performance  of  vain  things,  has  been  so  often  repeated  as  to 
become  almost  a  general  maxim,  invoking  which  we  think 
there  was  no  necessity  to  allege  in  the  complaint,  or  to  prove 

•Note. — See  with  this  case  an  extensive  note.  Pledgee's  Conversion  of 
Pledged  Property  by  Invalid  Sale.  Reporter.       . 
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at  the  trial  a  tender  of  any  sum  by  the  plaintiff  to  the  defend- 
ant as  a  condition  precedent  to  this  right  to  maintain  this 
action. 

3.  A.  Feldenheimer,  who,  as  plaintiff's  witness,  testified  that 
he  had  bought  and  sold  diamonds  for  several  years  and  knew 
the  value  thereof,  was  permitted,  over  objection  and  exception, 
to  state  the  highest  market  value  from  October  30,  1902,  to 
the  time  of  trial,  of  two  pure  white  flawless  diamonds,  one 
weighing  a  trifle  less  and  the  other  a  little  more  than  three 
carats,  and  also  to  specify  the  rate  of  increase  in  the  value  of 
such  jewels  in  the  interim,  and  it  is  contended  by  defendant's 
counsel  that  an  error  was  committed  thereby.  The  value  of 
property  at  the  time  of  its  conversion  is  generally  the  measure 
of  damages  in  an  action  of  trover.  To  ascertain  that  value, 
however,  evidence  of  its  worth  a  reasonable  time  prior  and 
subsequent  to  the  conversion  is  admissable:  Douglass  v.  Kraft, 
9  Cal.  562 ;  Earner  v.  Hathaway,  33  Cal.  117 ;  Denton  v.  Smith, 
61  M5ch.  431  (28  N.  W.  160)  ;  Kendrick  v.  Beard,  90  Mich. 
589  (51  IT.  W.  645) ;  Gauche  v.  Milbrath,  94  Wis.  674  (69 
N".  999). 

4.  We  think  no  error  was  committed  as  alleged,  nor  in  per- 
mitting the  witness  to  testify  concerning  the  value  of  "flawless" 
diamonds;  for  the  bill  of  exceptions  does  not  disclose  that  the 
jewels  which  plaintiff  delivered  to  the  defendant  were  not  of 
that  quality. 

These  considerations  necessitate  an  affirmance  of  the  judg- 
ment, which  is  ordered.  Affirmed. 

Argued  17  Oct.  decided  27  Nov.   1905;  rehearing  denied  20  March,   1906. 
SPRAGtTJE  v.  JESSUP. 
4  L.  R.  A.   (N.  S.)   410;  83  Pac  145;  84  Pac.  802. 

Specific  Performance — Evidence  or  Mental  Condition. 

1.  The  mental  condition  of  a  party  against  whom  specific  performance 
of  an  oral  contract  to  convey  is  sought  is  a  circumstance  to  be  considered 
as  discrediting  the  transaction. 

Evidence  Considered. 

2.  The  evidence  under  consideration  establishes  a  parol  agreement,  as 
claimed  by  plaintiffs. 

Specific  Performance— Certainty  of  Contract. 

3.  A  parol  contract  must  be  clearly  established  in  its  terms  and  details 
before  a  court  of  equity  will  undertake  to  specifically  enforce  it. 
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• 

Specific  Performance — Effect  of  Denial  of  Contract  bt  Defendant. 

4.  The  mere  denial  of  a  contract  by  one  against  whom  It  Is  sought  to 
be  enforced  will  not  prevent  its  specific  performance  if  the  court  is  satis- 
fled  df  the  terms  of  the  agreement 

Statute  of  Frauds — Possession  as  Part  Performance. 

5.  Possession  of  real  property  by  the  purchaser  under  a  verbal  con- 
tract, in  connection  with  payment  of  part  of  the  purchase  price  and  a 
tender  of  the  balance,  is  such  a  part  performance  of  the  contract  as  to 
avoid  the  statute  of  frauds  and  support  a  decree  for  specific  performance. 

Specific  Performance — Quantum  of  Proof  of  Contract. 

6.  Before  specific  performance  of  an  oral  contract  will  be  decreed,  the 
terms  thereof  must  be  fully  and  satisfactorily  shown  to  be  certain  and 
unambiguous. 

Prom  Marion:  William  Galloway,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  George  D.  Sprague  and  others  against 
Sophronia  Jessup  to  enforce  the  specific  performance  of  an 
alleged  oral  agreement  to  convey  real  property.  The  facts  are 
that  the  defendant,  Mrs.  Sophronia  Jessup,  a  widow,  was  on 
January  13,  1902,  the  owner  in  fee  of  the  east  half  of  lots  7 
and  8  in  block  7,  in  the  City  of  Salem,  the  possession  of  which 
she  delivered  to  Mrs.  Margaret  Fennell,  who,  on  the  following 
day,  moved  into  the  house  on  the  land,  which  she  occupied 
until  September  20,  1903,  when  she  died  intestate,  leaving  two 
sons,  two  daughters,  and  three  grandsons,  the  latter  being  the 
children  of  a  deceased  daughter,  all  of  whom,  since  the  death 
of  their  ancestor,  have  had  control  of  the  premises.  Mrs. 
Jessup  commenced  an  action  against  these  heirs  and  their 
tenants  April  8,  1904,  to  recover  the  possession  of  the  real 
property,  and  the  defendants  therein  having  answered,  also  as 
plaintiffs  herein,  filed  a  complaint,  in  the  nature  of  a  cross- 
bill in  equity,  alleging  that  the  possession  of  the  premises  was 
delivered  to  Mrs.  Fennell  pursuant  to  the  terms  of  a  parol 
contract,  whereby  Mrs.  Jessup  stipulated  to  convey  the  land 
to  her  March  1,  1902,  by  a  good  and  sufficient  deed,  in  consid- 
eration of  $5,350,  of  which  sum  $200  was  paid  January  13, 
1902,  $2,500  was  payable  March  1st  of  that  year,  and  the  re- 
mainder March  1,  1903,  the  last  payment  to  be  secured  by  a 
mortgage  of  the  real  property,  and  to  bear  interest  for  one 
year;  that  Mrs.  Fennell,  on  March  1,  1902,  tendered  to  Mrs. 
Jessup  $2,500,  and  also  offered  to  execute  the  mortgage  spe- 
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cified,  but  the  latter  refused  to  make  the  deed,  whereupon  the 
entire  sum,  including  interest,  was  deposited  with  the  clerk  of 
the  circuit  court  for  Marion  County  as  a  consideration  for  the 
conveyance.  The  answer  denied  the  material  allegations  of 
the  complaint,  and,  the  cause  being  tried,  Mrs.  Jessup  was  re- 
quired to  execute  to  the  heirs  of  Mrs.  Fennell  a  warranty  deed 
to  the  premises,  from  which  decree  she  appeals.     Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
L.  H.  McMahan. 

For  respondents  there  was  a  brief  with  oral  arguments  by 
Mr.  P.  H.  D'Arcy  and  Mr.  Q.  0.  Bingham. 

Me.  Justice  Moore  delivered  the  opinion  of  the  court. 

It  is  admitted  that  the  sum  of  $200  was  received  by  Mrs. 
Jessup  January  13,  1902,  but  it  is  insisted  by  her  counsel  that 
this  sum  was  paid  on  account  of  the  purchase  of  certain  car- 
pets, furniture,  etc.,  that  the  possession  of  the  premises  was 
delivered  to  Mrs.  Fennell  pursuant  to  a  lease  thereof,  and  that 
no  agreement  was  entered  into  for  the  sale  of  the  real  prop- 
erty. These  statements  are  denied  by  plaintiffs'  counsel,  who 
maintain  that  Mrs.  Jessup  agreed  to  sell  the  premises  and  cer- 
tain carpets,  furniture,  etc.,  to  Mrs.  Fennell  for  an  entire 
consideration  of  $5,350,  receiving  in  part  payment  a  sum  of 
money  evidenced  by  the  following  memorandum: 

"Salem,  Oregon,  Jan.  13,  1902. 

Received  of  Mrs.  M.  Fennell  $200,  to  bind  bargain  on  house. 

Mrs.  S.  Jessup/' 
and  that  the  possession  of  the  real  property  was  delivered  to 
the  purchaser  in  pursuance  of  a  parol  agreement  to  convey 
tJie  premises  to  her. 

The  testimony  shows  that  for  some  time  prior  to  January 
13,  1902,  Mrs.  Jessup  had  been  trying  to  sell  her  real  prop- 
erty, for  which  she  asked  $5,500,  and  that  Mrs.  Fennell  desired 
to  purchase  it,  but  was  unable  to  do  so,  unless  she  could  sell 
a  farm  for  which  she  had  been  demanding  $5,000.  The  latter 
was  offered  $4,500  for  her  property,  and,  concluding  to  accept 
the  bid,  she  so  notified  the  persons  making  it,  who  gave  her 
$50  on  account  of  the  purchase,  agreeing  to  pay  $2,500  March 
1,  1902,  and  the  remainder  in  a  year  therefrom.    Mrs.  Fennell, 
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having  effected  a  sale  of  her  farm,  immediately  paid  Mrs.  Jes- 
sup  $200,  taking  the  receipt  hereinbefore  set  out,  and  three  days 
thereafter  a  contract  was  prepared,  which  contained,  inter  alia, 
the  following  clause: 

"In  case  the  said  Fennell  shall  not  be  able  to  sell  her  farm 
on  or  about  the  1st  day  of  March,  1902,  and  make  payments 
herein  agreed,  then  it  is  understood  that  the  said  Fennell  has 
the  right  to  occupy  the  said  real  estate  from  January  15,  1902. 
to  April  15,  1903,  at  $20  per  month,  the  amount  paid  on  the 
above  to  be  applied  on  the  furniture  purchased." 

Mrs.  Jessup  refused  to  sign  such  writing,  and  so  notified  Mrs. 
Fennell,  who  thereafter  made  some  changes  in  and  improve- 
ments upon  the  house.  It  is  impossible  to  reconcile  the  con- 
flicting testimony  given  by  the  respective  parties.  Mrs.  Fen- 
nelPs  daughters,  who  conducted  the  negotiations  for  her,  each 
testify  that  the  consideration  agreed  upon  for  the  purchase  of 
the  land  in  question  was  $5,350,  including  the  carpets  and 
furniture,  and  that  of  this  sum  they  paid  for  their  mother  the 
specified  $200.  Mrs.  Jessup  testifies  that  she  leased  the  prem- 
ises to  Mrs.  Fennell  for  a  term  of  15  months,  and  gave  posses- 
sion thereof,  receiving  $200  for  the  carpets  and  furniture 
which  she  sold.  The  testimony  further  shows  that  Mrs.  Jes- 
sup, going  to  a  room  by  herself,  prepared  the  receipt  mentioned, 
but  she  says  she  wrote  it  at  the  request  of  Mrs.  FennelPs  daugh- 
ter, who  suggested  the  form  thereof.  As  an  excuse  for  incor- 
porating into  the  receipt  the  words  "to  bind  bargain  on  house," 
Mrs.  Jessup  further  states  that  before  January  13,  1902,  she 
had  never  transacted  any  business,  that  her  husband  died  about 
three  months  prior  thereto,  after  an  illness  of  about  a  year,  and 
that  his  sickness  and  death  so  injured  her  health  and  affected 
her  mind  that,  with  her  ignorance  of  business  affairs,  she  wrote 
the  receipt  as  requested.  The  use  of  the  phrase  "to  bind  bargain 
on  house"  might  relate  to  a  lease  of  that  building,  if  the  $200 
had  been  paid  on  account  thereof,  but  these  words  are  rendered 
inapplicable  to  such  a  contention  by#Mrs.  Jessup's  testimony, 
which  is  to  the  effect  that  the  sum  was  paid  for  the  carpets  and 
furniture.  The  wording  of  the  receipt,  therefore,  corrobor- 
ates the  theory  of  the  plaintiffs  that  the  payment,  which  it 
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evidences,  was  made  as  a  part  of  the  purchase  price  of  the 
premises. 

1.  The  mental  condition  of  a  party,  against  whom  the  spe- 
cific performance  of  an  oral  contract  to  convey  land  is  sought, 
is  an  element  to  be  considered  in  determining  the  circum- 
stances attending  the  making  of  the  agreement,  to  discredit  the 
transaction :  Waterman,  Spec.  Perf .  §  159.  No  testimony  was 
given  tending  to  show  to  what  extent  Mrs.  Jessup's  mind  was 
affected  by  the  care  of  her  husband  during  his  last  illness,  or 
to  what  degree  her  reason  was  impaired  in  consequence  of  his 
death,  except  her  general  statements  as  indicated. 

2.  As  tending  to  show  that  Mrs.  Fennell's  understanding  in 
relation  to  the  agreement  entered  into  January  13,  1902,  was 
for  the  purchase  of  the  property,  the  testimony  discloses  that 
she  sold  her  farm  for  $500  less  than  she  had  been  asking  for  it, 
in  order  to  raise  the  money  with  which  to  purchase  the  prop- 
erty in  question.  It  further  appears  that  in  September,  1901, 
she  rented,  for  the  term  of  one  year,  a  new  cottage,  for  which 
she  purchased  new  carpets,  and  caused  them  to  be  laid  on  the 
floors,  secured  new  shades,  which  she  hung  at  the  windows, 
procured  wood  for  use  in  the  winter,  which  she  caused  to  be 
sawed,  split  and  stored  away,  and  that  she  was  living  in  the 
cottage  with  her  family  when  she  entered  into  the  contract 
alleged  in  the  complaint.  Mrs.  Fennell  moved  into  the  Jes- 
sup house  January  14,  1902,  and,  as  she  could  use  only  one  of 
her  new  carpets  therein,  she  sold  the  others,  and  the  window 
shades  that  she  had  used  in  the  cottage  for  a  few  months,  at 
about  one-third  of  their  original  cost,  and  also,  moved  the  wood 
which  she  had  stored  for  winter's  use.  It  would  appear  that 
after  January  13,  1902,  when  the  receipt  was  given,  Mrs.  Fen- 
nell, fearing  that  the  persons  who  had  agreed  to  purchase  her 
farm  might  forfeit  the  small  payment  made  and  fail  to  keep 
their  part  of  the  contract,  sought  to  avoid  a  suit  by  Mrs.  Jes- 
sup for  specific  performance  by  treating  the  agreement  to  pur- 
chase the  property  in  question  as  a  lease  thereof,  in  case  Mrs. 
Fennell  could  not  raise  the  money,  and  to  consider  the  payment 
of  $200,  made  on  account  of  the  purchase,  as  the  consideration 
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for  the  carpets  and  furniture.  Mrs.  Winnifred  0.  Barr,  a 
daughter  of  Mrs.  Fennell,  testified,  however,  that  the  writing 
was  suggested  by  Mrs.  Jessup,  and  the  latter  does  not  contra- 
dict the  statement.  An  attorney  who  prepared  the  contract 
testified  that  he  made  it  at  Mrs.  Barr's  solicitation,  but  that  the 
provision  quoted,  binding  upon  Mrs.  Jessup,  was  inserted  with- 
out prompting  from  any  one.  The  memoranda  referred  to  tend 
to  corroborate  Mrs.  Jessup's  theory,  but  the  modification  ad- 
verted to,  never  having  been  consummated,  did  not  constitute 
a  contract  or  change  the  terms  of  the  agreement  of  Janu- 
ary 13,  1902. 

The  denial  of  Mrs.  Jessup,  and  the  assertion  of  Mrs.  Fen- 
nelFs  daughters,  in  respect  to  the  agreement  claimed  to  have 
been  entered  into,  require  a  consideration  of  the  circumstances 
attending  the  transaction  and  of  the  testimony,  which  cor- 
roborates or  contradicts  that  of  the  respective  parties.  It  seems 
improbable  that  Mrs.  Fennell,  when  she  had  rented  a  new  cot- 
tage which  she  had  completely  furnished,  and  which  she  was 
entitled  to  occupy  for  about  nine  months,  should  desire  to 
move  into  another  rented  house,  when,  by  so  doing,  it  would 
entail  such  an  expense  as  she  incurred.  So,  too,  it  appears  in- 
explicable that  she  should  agree  to  sell  her  farm  for  $500  less 
than  she  had  been  demanding  for  it,  when  she  was  under  no 
obligation  to  do  so,  unless  the  sale  was  effected  to  enable  her  to 
purchase  Mrs.  Jessup's  property.  As  a  circumstance  tending 
to  show  the  value  of  Mrs.  Fennell's  farm,  the  testimony  shows 
that  in  a  few  months  after  she  disposed  of  it,  without  any  im- 
provement having  been  made  thereon,  one  of  the  purchasers 
conveyed  an  undivided  one-third  interest  therein  to  his  co- 
tenants  for  $2,000,  thus  indicating  that  the  land  was  worth 
more  money  than  she  received  for  it.  The  receipt  given  to  evi- 
dence the  payment  of  $200,  though  not  conclusive,  is  an  admis- 
sion corroborative  of  the  testimony  of  plaintiffs'  witnesses  to 
the  effect  that  Mrs.  Jessup  purposely  signed  it,  as  therein 
stated,  "to  bind  bargain  on  house."  Gideon  Steiner,  who  had 
been  engaged  in  business  in  Salem  many  years,  appearing  as 
plaintiffs'  witness,  testified  that,  having  met  Mrs.  Jessup  on 
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the  81x6619  she  informed  him  that  she  had  sold  her  property, 
and,  in  answer  to  his  inquiry  as  to  whether  she  had  not  received 
about  $5,000  for  it,  replied:  "Yes;  I  got  more  than  that." 
Fred  Hurst,  a  real  estate  dealer,  as  plaintiffs'  witness,  testified 
that  Mrs.  Jessup  listed  her  property  with  him  for  sale;  that  he 
found  a  buyer  therefor  who  would  pay  $5,000,  and  so  notified 
her  by  telephone,  whereupon  she  replied  that  she  had  secured 
a  purchaser,  and  hung  up  the  receiver  without  disclosing  who 
it  was.  Mrs.  Jessup,  referring  to  the  statement  respecting  the 
sale  of  the  property  imputed  to  her  by  Steiner,  testified  that 
she  did  not  remember  of  having  any  such  conversation  with 
him,  and  she  does  not  attempt  to  deny  Hurst's  statement  that 
she  informed  him  she  had  secured  a  purchaser  for  the  property. 
We  think  a  careful  examination  of  all  the  evidence,  viewed 
in  the  light  of  the  circumstances  attending  the  transaction, 
necessarily  leads  to  the  conclusion  that  Mrs.  Jessup,  on  Janu- 
ary 13,  1902,  agreed  to  sell  to  Mrs.  Pennell  her  real  property 
and  the  carpets  and  furniture  in  her  house  for  $5,350,  receiv- 
ing the  sum  of  $200  in  part  payment  thereof,  and  that  the 
purchaser  and  her  family  moved  into  the  house  in  pursuance  of 
the  terms  of  such  agreement,  and  not  in  accordance  with  any 
lease  thereof. 

3.  The  certainty  of  such  a  contract  must  be  established  by 
evidence  sufficient  to  satisfy  a  court  of  equity  of  the  truth  of 
the  allegations  of  the  complaint:  Odell  v.  Morin,  5  Or.  96; 
Plymale  v.  Com&tock,  9  Or.  318. 

4.  If  the  denial  of  a  party  against  whom  the  specific  perform- 
ance of  an  oral  contract  to  convey  real  property  is  sought  to  be 
enforced  is  sufficient  to  defeat  the  right,  it  is  quite  probable  that 
this  equitable  remedy  would  soon  cease  to  be  efficacious.  It  is 
possible  that  the  conclusion  we  have  reached  may  be  doing  an 
injustice  to  Mrs.  Jessup,  whose  statements  made  under  oath  in 
relation  to  the  lease  of  the  premises  may  be  true,  and  the  testi- 
mony of  plaintiff's  witnesses  in  respect  to  the  alleged  sale  of  the 
land  false;  but  courts  are  governed  by  judges  who  are  only  hu- 
man, and  whose  deductions,  based  on  issues  of  fact,  depend  upon 
evidence  which  they  deem  to  be  true,  and,  if  they  mistake  in 
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their  honest  convictions  in  respect  to  the  testimony  produced, 
the  fault  lies  in  the  method  of  determining  the  fact,  rather  than 
in  the  agency  employed. 

5.  It  will  be  remembered  that  all  the  permanent  changes  to  the 
house  were  made  by  Mrs.  Fennell  after  she  knew  that  Mts. 
Jessup  had  refused  to  sign  the  written  memorandum.  The 
part  execution  of  an  oral  contract  to  convey  land,  which  is 
sufficient  to  take  the  case  out  of  the  statute  of  frauds,  must  be 
some  act  done  upon  the  premises  with  the  actual  or  constructive 
assent  of  the  party  against  whom  the  specific  performance  of 
the  terms  of  the  agreement  is  sought  to  be  enforced:  Water- 
man, Spec.  Perf.  §261;  Wagonblast  v.  Whitney,  12  Or.  83 
(6  Pac.  399).  In  the  case  at  bar  there  is  nothing  but  the  mere 
possession  of  the  premises  by  Mrs.  Fennell  that  can  be  regarded 
as  having  been  taken  with  the  knowledge  and  consent  of  Mrs. 
Jessup,  and  it  remains  to  be  seen  whether  or  not  that  act,  in 
connection  with  a  payment  of  a  part  of  the  purchase  price  and 
a  tender  of  the  remainder,  constitutes  such  part  performance 
of  the  oral  agreement  as  to  entitle  plaintiffs  to  the  equitable  re- 
lief invoked.  The  parties  to  this  suit  not  being  related  by 
affinity  or  consanguinity,  no  presumption  of  a  license  to  occupy 
the  premises  can  be  indulged  as  in  cases  where  the  owner  of 
real  property  permits  a  person  to  whom  he  owes  a  legal  or  a 
moral  duty  to  take  possession  thereof,  in  which  latter  instance, 
possession,  in  the  absence  of  valuable  improvements  to  the 
estate,  is  not  a  sufficient  part  performance:  Barrett  v.  Schleich, 
37  Or.  613  (62  Pac.  792);  Pugh  v.  SpicJcnall,  43  Or.  489 
(73  Pac.  1020,  74  Pac.  485).  A  text-writer,  in  speaking  of  the 
acts  which  amount  to  part  performance  of  an  oral  contract  to 
convey  real  property,  says:  "Possession  alone  of  land,  under  a 
verbal  contract,  when  delivered  to  the  vendee,  *  *  is  an  act 
of  part  performance  which  takes  the  case  out  of  the  statute  of 
frauds,  even  without  the  additional  circumstances  of  the  pay- 
ment of  consideration  or  the  making  of  improvements.  This 
rule  is  settled  by  an  overwhelming  weight  of  authority  in 
England  and  in  this  country,  but  has  been  disapproved  by  the 
courts  of  one  or  two  states,  which  have,  until  recently,  only 
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possessed  a  very  limited  equity  jurisdiction" :  Pomeroy,  Spec. 
Perf.  (2  ed.),  §  115.  The  cases  cited  by  the  learned  author  in 
the  notes  to  this  section  amply  support  the  legal  principle  an- 
nounced. 

We  think  the  testimony  shows  that  the  parol  agreement  re- 
lied upon  is  certain  and  definite  in  its  terms,  that  the  acts 
proved  as  part  performance  were  done  under,  and  in  pursuance 
of  the  identical  contract  alleged  in  the  complaint,  and  that  a 
refusal  to  execute  the  deed  agreed  upon-  would  operate  as  a 
fraud  upon  the  plaintiffs,  and  hence  the  decree  should  be  af- 
firmed, and  it  is  so  ordered.  Affirmed. 

Mr.  Justice  Bean,  dissenting. 

The  specific  performance  of  a  parol  contract  for  the  con- 
veyance of  real  estate  will  not  be  enforced  under  any  circum- 
stances, unless  the  terms  of  the  contract  are  shown,  by  full, 
complete  and  satisfactory  proof,  to  have  been  so  precise  that 
neither  party  could  reasonably  misunderstand  them:  Odell  v. 
Morin,  5  Or.  96;  Wagonbhst  v.  Whitney,  12  Or.  83  (6  Pac. 
399)  ;  Knight  v.  Alexander,  42  Or.  521  (71  Pac.  657).  I  a^n 
not  satisfied  that  this  requirement  has  been  met  by  the  testi- 
mony in  this  case.  Affirmed. 

Decided  20  March,  1906. 

Ox  Motion  for  Rehearing. 

Mr.  Justice  Hailey  delivered  the  opinion  of  the  court. 

This  case  was  argued,  submitted  and  decision  rendered  while 
my  predecessor  was  chief  justice,  and  the  petition  for  rehear- 
ing was  filed  after  my  appointment.  I  have  carefully  ex- 
amined and  considered  the  record  of  the  case,  together  with 
the  motion  and  argument  filed  for  rehearing,  which  is  based 
mainly  upon  the  insufficiency  of  the  evidence  to  support  the 
decree  entered,  it  being  claimed  that  Mrs.  Fennell  and  Mrs. 
Jessup  did  not  enter  into  a  contract  that  was  clear,  certain  and 
unambiguous  in  its  terms,  for  the  reasons:  First,  the  evidence 
does  not  show  that  Mrs.  Fennell  entered  into  any  contract  with 
Mrs.  Jessup,  but  rather  that  Mrs.  FennelPs  daughters  made 
the  contract,  if  any  was  made,  and  stress  is  laid  upon  the 
use  of  the  words  "we"  and  "us"  by  the  daughters,  as  referring 
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to  themselves  and  not  to  their  mother.  Second,  there  is  no 
sufficient  evidence  of  authority  on  the  part  of  the  daughters 
to  act  as  agents  for  their  mother.  It  is  also  urged  that  there 
is  no  proof  that  Mrs.  Fennell  ever  took  possession  of  the  prop- 
erty, and  that  there  is  no  proof  of  the  identity  of  the  property 
in  controversy. 

6.  Before  specific  performance  of  a  contract  will  he  decreed 
it  must  be  shown  by  full,  complete  and  satisfactory  proof  to 
be  clear,  certain  and  unambiguous  in  its  terms.  This  is  the 
unquestioned  law  to  be  applied  to  the  facts  in  this  case.  The 
testimony  of  the  defendant  shows  that  she  was  anxious  to  sell 
her  home  place,  the  property  in  controversy,  for  she  had  placed 
it  in  the  hands  of  a  real  estate  agent  for  that  purpose  and 
had  personally  called  upon  Mrs.  Fennell  and  talked  with  her, 
and  at  other  times  with  her  daughters,  about  selling  it  to  her, 
the  price  she  asked  being  $5,500.  She  also  knew  that  Mrs. 
Fennell  "had  been  trying  to  sell  the  farm  for  a  long  time," 
and  they  talked  back  and  forth  and  finally  she  agreed  to  take 
$#,300,  but  they  would  not  give  it,  and  she  went  home  and  Mrs. 
Winkler,  one  of  Mrs.  FennelFs  daughters,  came  over  and  de- 
fendant finally  said : 

"I  will  split  the  difference  and  we  will  call  it  $5,150,  but  that 
had  nothing  to  do  with  the  furniture.  The  furniture  was  a 
different  thing  altogether.  They  said  they  could  not  buy  unless 
they  sold  the  farm." 

Defendant  further  testified  that  she  received  from  Mrs. 
Barr  $200  and  gave  her  a  receipt  written  by  defendant  ack- 
nowledging payment  of  that  sum  by  Mrs.  M.  Fennell  to  bind 
the  bargain  on  the  house;  that,  on  the  day  following  the  pay- 
ment of  the  $200,  Mrs.  Fennell  and  her  family  moved  into  the 
premises  and  took  possession.  In  answer  to  a  question  asked 
her,  if  the  contract  prepared  by  Mrs.  Barr  on  the  16th  and 
which  she  refused  to  sign  had  been  so  written  that  it  would 
have  bound  them  to  take  the  land  upon  the  terms  in  it,  would 
she  have  signed  it,  she  said:  *I  presume  I  would.  I  do  not 
know  exactly.  I  presume  I  would";  her  reason  for  not  sign- 
ing the  contract  being,  as  stated  in  answer  to  a  former  question : 

"I  thought  they  had  all  the  advantages.    They  seemed  to  be 
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taking  advantage  of  me,  my  ignorance  of  business,  I  suppose 
they  wanted  to  bind  me  and  not  themselves.  Not  agreeing  to 
take  it  unless  they  wanted  to,  I  thought  it  was  a  little  too  one- 
sided/' 

Then,  again,  in  answer  to  the  question,  "What  was  the  price 
you  were  willing  to  take  for  the  land  ?"  she  answered,  "I  agreed 
to  take  $5,150."  The  testimony  on  the  part  of  the  plaintiffs 
shows  that  Mrs.  Fennell  owned  a  farm  and  was  desirous  of  buy- 
ing the  property  in  controversy  if  she  could  sell  her  farm,  and 
with  that  end  in  view  she  had  talked  with  defendant  and 
had  her  daughters  talk  with  her,  and  on  the  13th  of  January, 
1902,  Mrs.  Fennell  received  from  Mr.  Goin  the  sum  of  of  $50 
as  part  payment  of  the  purchase  price  of  $4,500  for  her  farm, 
$2,500  of  which  was  to  be  paid  on  March  1,  1902,  and  the  re- 
mainder one  year  from  that  date;  and  that,  relying  upon  this 
sale  of  the  farm,  she,  through  her  daughters,  entered  into  the 
contract  with  the  defendant  to  pay  the  defendant  $5,350  for 
the  property  in  controversy,  including  the  carpets  and  furni- 
ture, and  upon  that  day  did  pay  $200  as  a  part  of  the  purchase 
price,  and  received  the  receipt  above  mentioned,  and  on  the 
following  day  removed  from  the  house  in  which  she  was  then 
living  into  the  purchased  property  and  there  made  improve- 
ments, and  also  sold  at  a  loss  personal  property  which  she  had 
in  her  other  residence.  It  is  also  shown  by  the  testimony  of 
two  disinterested  witnesses  for  the  plaintiffs  that  the  defendant 
stated  to  them  that  she  had  sold  her  property. 

That  the  defendant  was  dealing  with  Mrs.  Fennell  is  shown 
by  her  own  testimony,  wherein  she  testifies  to  visiting  Mrs. 
Fennell  for  the  purpose  of  selling  her  the  property,  and  also 
by  the  receipt  she  gave  for  the  $200,  both  of  which  facts  show 
she  did  not  think  she  was  dealing  with  Mrs.  FennelFs  daugh- 
ters. The  use  of  the  words  "we"  and  "us"  by  these  daughters 
evidently  referred  to  their  mother,  for  defendant  understood 
they  were  acting  for  their  mother,  who  was  to  furnish  the 
means  to  purchase  the  property  by  selling  her  farm.  The 
foregoing  testimony,  together  with  that  set  out  in  the  former 
opinion,  I  think  proves  a  contract  between  defendant  and  Mrs. 
Fennell  which  was  clear,  certain  and  unambiguous  in  its  terms, 
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and  such  proof  is  full,  complete  and  satisfactory.  The  con- 
tention on  the  part  of  defendant  in  explanation  of  the  posses- 
sion of  ijie  premises  by  Mrs.  Fennell  is  that  she  rented  her  the 
premises  for  a  period  of  15  months,  beginning  January  15, 
1902,  but  the  proof  of  this  is  neither  full,  complete  nor  satis- 
factory, and  is  contradicted  by  the  two  disinterested  witnesses 
heretofore  mentioned.  It  is  urged,  however,  that  there  is  no 
proof  that  Mrs.  Fennell  ever  took  possession  of  the  property. 
This  contention  is  not  well  founded  for  the  evidence  shows  that 
defendant  sought  to  sell  to  Mrs.  Fennell,  issued  a  receipt  for 
$200  to  her,  and  looked  to  her  as  the  responsible  party  and 
principal  who  was  to  furnish  the  money,  and  these  facts, 
coupled  with  her  subsequent  entry  thereon,  are  sufficient  proof 
of  her  taking  possession. 

The  only  remaining  question,  then,  is  that  of  the  identity 
of  the  property  in  controversy.  This  suit  is  brought  by  plain- 
tiffs for  the  specific  performance  of  a  contract  to  convey  certain 
real  property  discribed  in  the  complaint,  and  to  restrain  de- 
fendant from  prosecuting  an  action  of  ejectment  against  plain- 
tiffs to  recover  possession  of  the  same  premises.  The  complaint 
describes  the  premises  and,  after  setting  forth  the  commence- 
ment of  the  ejectment  action  by  defendant  as  plaintiff  against 
plaintiffs  as  defendants  to  recover  possession  of  the  premises 
described,  alleges  a  contract  whereby  defendant  sold  and  agreed 
to  convey  "said  real  premises"  to  one  Margaret  Fennell,  whose 
heirs  are  among  the  plaintiffs.  The  answer  admits  the  com- 
mencement of  the  ejectment  action,  "to  recover  possession  of 
the  same  lands  and  premises  in  question  in  this  suit;"  and  that 
defendant  "was  on  the  15th  day  of  January,  1902,  and  for  a 
long  time  prior  thereto  had  been  the  owner  in  fee  simple 
and  in  possession  of  the  lands  and  premises  described  in  the 
complaint  herein."  Since  there  is  only  one  piece  of  property 
described  in  the  complaint  and  defendant  admits  that  her  action 
in  ejectment  was  for  the  purpose  of  recovering  the  possession 
"of  the  same  lands  and  premises  in  question  in  this  suit,"  I 
think  there  can  be  no  question  about  the  identity  of  the  prop- 
erty in  controversy,  as  it  is  admitted  by  the  answer,  and  it  is 
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unnecessary  for  any  of  the  witnesses  to  describe  it  with  par- 
ticularity. The  only  property  in  controversy  between  the  par- 
ties was  that  described  in  the  complaint,  the  correct  descrip- 
tion of  which  is  admitted  by  the  answer,  and  referred  to  as  the 
same  lands  and  premises  in  question  in  this  suit. 

I  therefore  concur  in  the  opinion  of  Mr.  Justice  Moore, 
heretofore  written  herein,  and  the  motion  for  rehearing  is  de- 
nied. Affirmed.    Eehearing  Denied. 


Argued  4  April,  decided  12  June,  1906. 

PIEBSON  v.  FISHER. 

85  Pac.   621. 

Appeal — Presumption  That  Evidence  Was  Properly  Admitted. 

1.  Where  testimony  that  Is  Inadmissible  under  the  pleadings  has  been 
received  without  objection,  it  will  be  presumed  on  appeal  that  the  cause 
was  tried  as  though  there  had  been  an  issue  on  the  subject  to  which  the 
evidence  related. 

Cancellation  op  Instrument — Return  op  Consideration — Fraud. 

2.  It  is  always  necessary,  as  a  condition  precedent  to  the  cancellation 
of  an  instrument  or  the  rescission  of  a  contract,  to  return  or  offer  to  return 
the  consideration  received,  so  that  the  parties  may  be  placed  in  their 
original  positions ;  unless  the  contract  was  accomplished  by  force  or  fraud, 
in  which  cases  no  return  or  offer  of  the  consideration  is  necessary. 

Deeds — Presumption  of  Delivery — Burden  of  Proof. 

3.  The  possession  of  an  executed  deed  "by  the  grantee  named  therein 
creates  a  presumption  of  its  regular  delivery,  and  one  asserting  the  con- 
trary has  the  burden  of  proving  such  claim. 

Deeds — Acts  Amounting  to  Delivery. 

4.  Delivery  of  a  deed  is  accomplished  when  the  grantor  voluntarily 
passes  it  to  the  grantee,  or  some  one  for  him,  or  when  the  grantor  does 
or  says  something  that  discloses  unmistakably  an  intent  to  Anally  part 
with  all  control  over  the  instrument. 

From  Yamhill:  William  Galloway,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  suit  was  instituted  January  12,  1905,  by  Mary  E.  Bur- 
bank  against  Charles  F.  Fisher,  to  remove  a  cloud  from  the 
title  to  real  property.  The  complaint  alleges  in  effect  that 
plaintiff's  mental  faculties,  by  reason  of  advanced  age,  were 
impaired:  that  the  defendant  having  knowledge  thereof  and 
with  intent  to  defraud  her,  falsely  represented  that  the  stock 
of  the  American  Alarm  Co.,  a  corporation,  was  of  the  par  value 
of  $50  a  share;  that  he  had  found  a  person  who  would  pur- 
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chase  her  farm  in  Yamhill  County  and  pay  therefor  the  sum 
of  $8,850,  if  she  would  accept  $4,000  in  cash  and  stock  of  that 
corporation  of  the  face  value  of  $4,850;  that  such  representa- 
tions were  false,  and  so  known  to  be  by  the  defendant  and  such 
stock  was  worthless;  that  plaintiff  having  no  knowledge  of  the 
value  thereof,  or  of  the  falsity  of  such  statements  but  firmly 
believing  them,  verbally  agreed  that  in  consideration  of  the 
payment  of  that  sum  and  of  the  delivery  of  such  stock  Bhe 
would  convey  her  farm  to  such  person  as  the  defendant  might 
designate;  that  pursuant  to  the  terms  of  such  agreement,  she 
signed,  sealed,  caused  to  be  witnessed  and  acknowledged  a 
deed,  purporting  Jo  convey  to  the  defendant  the  legal  title  to 
the  farm,  but  she  did  not  deliver  the  instrument,  leaving  it  on  a 
table  intending  to  retain  possession  of  it  until  the  consideration 
specified  had  been  paid  and  delivered  to  her;  that  without  her 
knowledge  or  consent,  the  defendant  took  such  instrument  and 
carried  it  away  and  unless  restrained,  will  cause  it  to  be  re- 
corded, thereby  further  clouding  the  title  to  the  premises,  to 
prevent  which  she  has  no  plain,  speedy  or  adequate  remedy  at 
law.  The  prater  for  relief  is  for  an  injunction  to  prevent  the 
deed  from  being  recorded,  for  the  removal  of  such  cloud  and  to 
require  the  defendant  to  surrender  the  deed  that  it  may  be 
destroyed. 

The  answer  denied  the  material  allegations  of  the  complaint 
and  averred  that  January  2,  1905,  the  defendant  entered  into  a 
contract  with  the  plaintiff  by  the  terms  of  which  it  was  stipu- 
lated that  in  consideration  of  the  delivery  to  her  of  the  stock 
of  such  corporation,  of  the  par  value  of  $7,500,  and  $1,000  in 
cash,  she  would  convey  her  farm  to  him  or  to  such  purchaser 
thereof  as  he  might  secure;  that  five  days  thereafter  this  con- 
tract was  modified  so  that  she  accepted  the  defendant's  promis- 
sory note  for  $1,000,  payable  in  one  year  with  8  per  cent  in- 
terest, in  lieu  of  that  sum  in  cash,  and  executed  and  delivered 
to  him  her  deed  of  the  premises,  receiving  such  stock  and  note, 
except  that  by  agreement  he  retained  the  sum  of  $50  for  pro- 
curing an  abstract  of  the  title  to  the  land ;  that  at  the  time  the 
deed  was  executed  the  stock  referred  to  was  of  the  reasonable 
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value  of  $50  a  share,  which  fact  plaintiff  then  well  knew;  that 
at  such  time  the  defendant  was  and  now  is  solvent  and  is  ready, 
able  and  willing  to  pay  the  sum  so  expressed  and  interest,  and 
tenders  the  amount  thereof  to  her;  that  the  note  and  stock  were 
delivered  to  plaintiff  January  7,  1905,  the  control  of  which  she 
now  has  and  defendant  holds  possession  of  the  deed  and  is  the 
owner  of  the  land.  The  reply  put  in  issue  the  allegations  of 
new  matters  in  the  answer  and  the  cause  having  been  tried,  it 
was  decreed  that  the  defendant  had  no  interest  in  the  land 
or  any  part  thereof,  and  the  temporary  injunction  which  had 
been  issued  was  made  perpetual,  whereby  he  was  restrained 
from  recording  the  deed  and  from  incumbering  or  conveying 
any  part  of  the  premises,  and  he  appeals.  After  the  appeal  was 
perfected  the  plaintiff  died  testate,  whereupon  Clark  M.  Pier- 
son,  the  executor  of  her  last  will  and  testament,  and  her  de- 
visee, the  State  of  Oregon  as  trustee,  were  substituted  as  re- 
spondents. Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Thomas  O'Day. 

For  respondents  there  was  a  brief  over  the  names  of  McCain 
&  Vinton,  F.  W.  Fenton  and  0.  0.  Bingham,  with  an  oral 
argument  by  Mr.  James  McCain. 

Mb.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  evidence  shows  that  a  patent  was  issued  February  3, 
1903,  to  Ira  S.  Bunkard  for  a  fire  and  burglar  alarm.  This 
device,  as  appears  from  blue  prints  offered  in  evidence,  con- 
sists of  clock  machinery  which  is  set  in  motion  by  the  severing 
of  a  cord  by  fire  or  by  the  raising  of  a  window  or  the  opening 
of  a  door,  causing  a  bell  to  ring  and  disclosing  on  an  indicator 
the  location  of  the  disturbance  and  the  probable  cause  of  the 
alarm.  The  American  Alarm  Co.  was  incorporated,  under  the 
laws  of  this  state,  with  a  capital  stock  of  $50,000,  divided  into 
1,000  shares  of  $50  each.  Bunkard,  in  consideration  of  $600, 
assigned  all  his  interest  in  this  patent  to  the  incorporators  of 
that  company  who  transferred  such  right  to  the  corporation 
for  its  entire  capital  stock,  on  the  assumption  that  it  had  been 
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fully  paid  up.  The  company  delivered  to  the  incorporators, 
who  paid  for  an  assignment  of  the  patent,  $30,000  of  its  stock, 
and  the  remainder  of  the  issue,  which  is  designated  as  "treas- 
ury stock/'  was  held  in  trust  for  the  corporation,  to  enable  it 
by  the  sale  thereof  to  secure  money  to  be  used  in  perfecting 
the  invention  and  in  manufacturing  and  selling  the  apparatus. 
About  one-half  of  the  treasury  stock  has  been  disposed  of,  a 
small  part  of  which  was  given  to  persons  whose  influence  was 
considered  advantageous  to  the  company,  and  the  remainder 
sold  at  par.  The  corporation,  January  7,  1905,  possessed  in 
cash  about  $325;  manufactured  alarms  costing  about  $1,800; 
patterns  of  the  value  of  $1,800;  and  office  furniture  worth 
about  $75,  making  the  value  of  its  tangible  properly  about 
$4,000.  The  company  in  a  year  and  a  half  prior  thereto,  or 
during  the  period  of  its  existence,  had  disposed  of  the  right 
to  manufacture  and  sell  its  alarms  in  one  county  only  and  had 
sold  only  six  fire  and  burglar  alarms  to  persons  who  were  not 
the  owners  of  its  capital  stock.  These  meager  sales  were  ac- 
counted for  by  the  delay  necessitated  in  developing  the  machin- 
ery and  in  perfecting  its  operation,  and  also  by  difficulty  ex- 
perienced by  the  agents  of  the  company  in  finding  a  factory 
where  the  alarms  could  be  manufactured  at  reasonable  prices, 
which  obstacles,  so  it  is  claimed  by  defendant's  witnesses,  had 
been  overcome  only  a  few  days  prior  to  January  7,  1905.  The 
company  issued  circulars  which,  for  a  prelude,  contained  the 
following  couplet: 

"Dollars  and  dimes,  dollars  and  dimes, 
An  empty  pocket  is  the  worst  of  crimes." 

The  prospectus  showed  how  much  money  had  been  made  by 
investing  a  single  dollar  in  various  enterprises  and  what  sales 
of  alarms  could  be  expected,  asserting  that  from  the  purchase 
of  one  share  of  alarm  stock  at  $50,  the  sum  of  $1,500  might 
be  realized. 

The  plaintiff,  Mrs.  Burbank,  became  acquainted  with  the  de- 
fendant soon  after  the  corporation  was  organized,  when  he 
called  upon  her  with  a  view  of  selling  its  capital  stock  and  at 
that  time  she  received  one  of  these  circulars.     In  May,  1904, 
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he  visited  her  again  and  gave  her  one  share  of  such  stock, 
whereupon  she  purchased  of  him  five  more  shares  of  the  stock 
for  which  she  paid  $250.  At  that  time  Mrs.  Burbank  was  77 
years  old,  and  until  the  death  of  her  husband,  which  occurred 
about  four  years  prior  thereto,  she  had  never  transacted  any 
business  -of  importance,  though  possessed  of  considerable  prop- 
erty. The  defendant,  having  only  thrice  met  the  plaintiff, 
wrote  her  as  follows : 

"AM1EEICAN  ALABM  COMPANY. 

•Portland,  Ore.,  Nov.  14th,  1904. 
Mrs.  Mary  E.  Burbank, 

Lafayette,  Oregon. 
Dear  Mrs.  Burbank. 

I  have  recently  bought  a  home  here  in  Portland  and  am 
happily  located,  and  Mrs.  Fisher  and  myself  wish  to  extend 
to  you  a  special  invitation  to  come  and  spend  Thanksgiving 
week  with  us.  We  have  both  lost  our  parents,  and  we  dearly 
love  elderly  people,  and  feel  we  would  be  glad  to  do  all  in  our 
power  to  make  you  happy  and  enjoy  your  visit  with  us.  You 
have  not  as  yet  met  my  wife,  but  I  have  so  often  spoken  of  you 
that  she  already  feels  she  is  acquainted  with  you. 

Hoping  that  you  are  well  and  that  you  will  be  able  to  come, 

I  am,  respectfully, 

C.  E.  Fisher, 
670  Tillamook  St." 

Mrs.  Burbank,  as  a  witness  in  her  own  behalf,  testified  that 
the  defendant  visited  her  in  January,  1905,  telling  her  he  had 
found  a  purchaser  from  California  who  would  take  her  land 
and  make  a  nut  farm  of  it;  that  she  told  him  the  premises 
contained  190  acres  which  she  would  sell  for  $45  an  acre  and 
take  $4,000  in  cash  and  a  mortgage  on  the  land  to  secure  the 
remainder  of  the  purchase  price;  that  after  discussing  the  pro- 
posed sale  a  short  time,  he  suggested  the  acceptance  of  Alarm 
stock  instead  of  cash,  to  which  proposition  she  did  not  accede, 
telling  him  she  wanted  it  distinctly  understood  that  she  must 
have  cash  when  she  sold  her  farm;  that  he  thereafter  returned 
with  a  deed  which  had  been  prepared  and  asked  how  much 
money  was  required  to  be  paid  down  and  she  informed  him 
that  she  must  have  $4,000;  that  after  doing  some  writing,  he 
said:  "Here,  Mrs.  Burbank,  is  where  you  sign  your  name  to 
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the  deed,"  and  she  subscribed  her  name  to  the  instrument, 
which  was  witnessed  and  acknowledged  and  left  on  a  table; 
that  going  into  another  room  and  returning  in  a  few  minutes 
she  was  unable  to  find  the  deed;  that  she  was  then  called  to 
dinner,  whereupon  he  left,  saying  there  were  the  certificates  of 
stock  and  a  promissory  note,  but  she  did  not  take  them.  On 
cross-examination,  she  said  that  prior  to  signing  the  deed  she 
never  entered  into  any  agreement  with  the  defendant  to  sell  her 
farm;  that  she  never  consented  to  take  Alarm  stock  as  a  part 
of  the  consideration  therefor,  though  she  told  him  if  a  sale  of 
the  premises  was  effected  she  might  buy  some  of  the  stock  from 
him;  that  she  did  not  see  him  take  the  deed,  but  immediately 
after  he  left  the  house  she  found  it  was  gone;  that  she  signed 
the  deed  thinking  the  defendant  had  issued  a  check  to  her  for 
$4,000,  and  that  the  remainder  of  the  consideration  would  be 
secured  by  a  mortgage  on  the  premises,  though  nothing  was 
said  about  giving  security;  that  she  did  not  give  him  a  lease 
from  which  to  obtain  a  description  of  the  farm  and  if  he  se- 
cured the  evidence  of  a  demise  of  the  premises,  it  was  when  he 
was  examining  her  papers ;  and  that  the  deed  which  she  signed 
was  not  read  by  or  to  her. 

P.  P.  Olds,  a  notary  public,  testified  that  at  defendant's  re- 
quest he  went  to  the  home  of  Mrs.  Burbank,  to  take  her  ack- 
nowledgment to  a  deed;  that  the  defendant  having  preceded 
him  was  at  her  house  when  he  reached  it;  that  about  10  or  15 
minutes  after  his  arrival  the  defendant  took  a  deed  from  his 
pocket,  to  which  she  subscribed  her  name,  and,  it  having  been 
witnessed,  he  thereupon  appended  his  certificate,  after  taking 
her  acknowledgment,  leaving  the  deed  on  a  table;  that  Mrs. 
Burbank,  having  signed  the  instrument,  took  a  seat  at  the  right 
of  and  about  10  feet  from  the  witness,  who  occupied  a  chair 
between  her  and  the  defendant;  that  after  the  deed  had  re- 
mained on  the  table  about  five  minutes,  the  defendant  took  it, 
and  put  it  in  his  pocket  without  paying  her  any  money  as  a 
consideration  for  the  conveyance;  that  when  the  deed  was  so 
taken  he  did  not  observe  Mrs.  Burbank  and  could  not  say 
whether  or  not  she  saw  the  defendant  get  the  instrument;  that 
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at  that  time  there  was  no  other  person  present;  that  just  prior 
to  picking  up  the  deed  the  defendant  was  talking  about  some 
Equitable  stock  which  the  witness  was  thinking  of  taking;  and 
that  about  January  20,  1905,  the  defendant  called  upon  him, 
saying  that  the  reason  he  did  not  tell  him  anything  about  Mrs. 
Burbank*s  deed  was  because  she  was  capable  of  conducting  her 
own  business,  and  did  not  care  to  have  her  transactions  known. 
Charles  Bynum  testified  that  January  7,  1905,  he  was  em- 
ployed in  a  livery  stable  at  McMinnville,  from  which  city  he 
rode  in  a  buggy  with  the  defendant  to  Lafayette,  where  Mrs. 
Burbank  then  lived;  that  the  defendant  returned  with  him 
part  of  the  way  and  on  the  road  remarked  to  him  that  he  had 
purchased  a  farm  for  $8,000  from  her  for  some  person  in 
California  who  expected  to  raise  walnuts  on  the  land. 

The  defendant,  as  a  witness  in  his  own  behalf,  testified  that 
Mrs.  Burbank  requested  him  to  find  a  purchaser,  if  possible, 
for  her  farm,  saying  she  expected  to  leave  her  property  to  some 
charitable  institution,  and  was  anxious  to  settle  her  business 
affairs,  so  as  to  secure  a  permanent  income;  that  January  2, 
1905,  she  agreed  to  sell  the  farm  for  $8,500  and  accept  there- 
for Alarm  stock  of  the  face  value  of  $7,500,  and  the  remainder 
in  cash;  that  she  looked  over  her  papers  to  find  the  deed  of 
the  premises,  but  being  unable  to  discover  it  she  asked  him  to 
assist  her  in  the  search,  and  doing  so,  he  found  a  lease  of  the 
farm  from  which  she  said  a  description  of  the  premises  could  be 
obtained;  that  he  took  the  lease,  promising  to  return  in  a  few 
days  with  a  deed  of  the  premises  prepared  for  execution;  that 
five  days  thereafter  he  again  visited  Mrs.  Burbank,  telling  her 
that  he  had  been  disappointed  in  a  business  venture  whereby  he 
expected  to  secure  the  sum  of  $1,000  with  which  to  pay  the  cash 
part  of  the  consideration  for  the  land ;  that  in  lieu  of  such  pay- 
ment she  agreed  to  accept  his  promissory  note  for  that  sum 
payable  in  a  year  with  interest,  which  he  executed  and  also 
assigned  to  her  Alarm  stock  of  the  face  value  of  $7,500  and 
delivered  the  same  to  Mrs.  Burbank,  who  placed  such  writings 
in  an  envelope;  that  when  the  deed  was  executed  he  put  it  in 
his  pocket  and  thinks  she  saw  him  doing  so ;  that  he  thereafter 
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exhibited  the  deed  to  her,  after  the  notary  public  left  the 
house,  saying  that  if  the  abstract,  which  he  had  ordered,  should 
show  that  the  instrument  was  insufficient,  for  any  reason,  to 
convey  the  legal  title  to  the  premises  intended,  she  would  be 
expected  to  execute  a  quitclaim  deed  to  correct  the  matter,  to 
which  she  replied,  "Certainly ;"  that  there  never  was  any  agree- 
ment whereby  she  was  to  receive  the  sum  of  $4,000  in  cash; 
that  the  contract  to  assign  to  her  Alarm  stock  of  the  face  value 
of  $7,500  was  the  only  agreement  ever  entered  into  January  2, 
1905,  and  which  was  thereafter  modified  only  in  respect  to 
giving  a  promissory  note  for  the  sum  of  $1,000  in  lieu  of  the 
cash.  The  defendant  admits  that  he  told  Bynum  that  he  had 
purchased  Mrs.  Burbank's  farm,  for  an  equivalent  of  $8,000 
in  cash  and  would  receive  a  commission  of  5  per  cent  on 
account  thereof,  but  that  he  did  not  remember  saying  that  he 
had  a  partner  in  the  transaction.  He  also  admits  that  the  first 
time  Mrs.  Burbank  spoke  to  him  about  desiring  to  sell  her 
farm  she  stated'  that  she  would  take  $8,500  for  it  and  accept 
$4,000  thereof  in  cash  and  the  remainder  on  time,  saying: 
"That  conversation  occurred  several  times." . 

Mrs.  Burbank,  on  rebuttal,  testified  that  she  never  saw  the 
deed  after  she  signed  it  and  left  it  on  the  table;  and  that  the 
defendant  did  not  thereafter  take  the  instrument  from  his 
pocket  or  ask  her  to  make  a  quitclaim  deed.  It  further  appears 
that  when  the  deed  was  signed,  Mrs.  Burbank  was  77  years  old 
and  her  physician,  Dr.  E.  E.  Groucher,  who  had  known  her 
about  25  years,  testifying  as  to  her  condition  at  that  time,  said 
that  she  had  been  sick  and  was  feeble.  Mrs.  Mamie  Cone,  who, 
with  her  husband,  was  keeping  house  for  the  plaintiff,  Janu- 
ary 7,  1905,  testified  that  at  that  time  Mrs.  Burbank  was  not 
at  all  well.  Mrs.  Burbank  did  not  tender  to  the  defendant  the 
note  which  he  drew  in  her  favor  or  the  certificates  of  stock 
which  he  had  assigned  to  her,  nor  were  they  deposited  in  court 
for  him.  She  wrote  him,  however,  January  12,  1905,  when  this 
suit  was  instituted,  to  call  at  her  home  and  take  them  away  and 
to  return  to  her  the  deed  which  he  had  taken. 

1.  It  is  contended  by  defendant's  counsel  that,  the  complaint 
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having  alleged  that  the  remainder  of  the  purchase  price  of  the 
land,  in  excess  of  $4,000  in  cash,  was  to  have  been  paid  by  the 
delivery  of  shares  of  stock  of  the  American  Alarm  Co.,  the 
plaintiff  was  bound  by  such  averment  and  therefore  estopped  to 
deny  it,  which,  as  a  witness,  she  did  by  testifying  that  no  agree- 
ment had  ever  been  entered  into  with  the  defendant  whereby 
any  part  of  the  consideration  was  to  be  paid  in  stock.  The 
testimony  referred  to  was  brought  out  on  cross-examination  by 
defendant's  counsel,  who  did  not  move  to  strike  it  out  as  im- 
material, or  object  to  it  in  any  manner.  Nor  was  any  motion 
made  by  plaintiff's  counsel  to  amend  the  complaint  so  as  to 
make  it  conform  to  the  testimony  given.  In  this  condition  of 
the  record,  it  must  be  assumed,  after  decree,  that  the  cause  was 
tried  as  though  the  issue  was  regularly  made,  which  being  ger- 
mane to  the  cause,  it  is  now  too  late  to  invoke  the  legal  prin- 
ciple insisted  upon. 

2.  It  is  maintained  by  defendant's  counsel  that  the  complaint 
stated  that  the  deed  was  obtained  by  fraudulent  representations 
and  without  consideration,  and,  as  the  prayer  for  relief  is  that 
the  sealed  instrument  be  surrendered  so  that  it  may  be  de- 
stroyed, the  suit  is  for  the  cancellation  of  a  deed,  but  as  plain- 
tiff retained  the  stock  and  promissory  note,  she  was  not  entitled 
to  any  equitable  alleviation  until  they  were  returned  or  ten- 
dered to  the  defendant,  and  hence  an  error  was  committed  in 
rendering  the  decree  complained  of.  In  all  cases  of  rescission 
the  parties  who  would  be  affected  thereby  must  be  placed  in 
statu  quo  as  an  incident  to  the  abrogation  of  their  agreement, 
which  necessitates  a  return  or  tender  by  the  injured  party  of 
all  property,  rights  or  franchises  that  may  have  been  received 
as  the  consideration  for  an  executed  contract,  before  a  court 
is  authorized  to  grant  the  relief  asked,  on  the  theory  that  he 
who  seeks  equity  must  do  equity.  Rescission  always  implies 
that  a  contract  has  been  duly  executed,  the  binding  force  of 
which  is  attempted  to  be  avoided  by  one  of  the  parties  in  conse- 
quence of  some  act  of  the  other.  If  a  party  were  compelled  by 
force  or  fear  to  exchange  any  of  his  property  for  that  of  an- 
other, he  would  not  be  required  to  return  or  tender  that  which 
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had  been  imposed  upon  him  as  a  condition  precedent  to  secur- 
ing his  own,  because  there  had  never  been  a  meeting  of  their 
minds  whereby  a  consent  to  the  interchange  was  given.  The 
delivery  of  a  deed  of  real  property  is  the  latit  act  of  a  grantor 
that  serves  to  transfer  his  title  to  the  premises  and  evidences  the 
aggregate)  mmihm  of  the  parties  respecting  the  entire  subject- 
matter  of  the  contract.  Until  such  delivery  has  been  made  by 
the  grantor  or  by  some  person  authorized  to  surrender  posses- 
sion of  the  deed  for  him,  the  contract  to  convey  real  property 
has  never  been  executed,  and  in  such  case,  if  the  grantee  sur- 
reptitiously, or  without  the  consent  of  the  grantor,  obtains  the 
sealed  instrument,  no  title  passes.  If  Mrs.  Burbank's  deed  was 
not  delivered,  the  certificates  and  the  note  which  were  left  in 
her  house  by  the  defendant  would  not  impose  on  her  the  duty  to 
return  or  tender  them,  unless  she  consented  to  accept  them  as 
the  consideration  for  the  conveyance. 

An  examination  of  the  averments  of  the  complaint  and  of 
the  prayer  for  relief  might  seem  to  support  the  contention  of 
the  defendant's  counsel  that  this  suit  was  instituted  to  cancel 
a  deed,  but  when  the  pleading  is  construed  according  to  the 
liberal  rules  which  the  statute  prescribes  (B.  &  C.  Comp.  §  85), 
we  think  the  allegations  referred  to  were  inserted  as  matters  of 
inducement  to  illustrate  the  situation  of  the  respective  parties 
and  that  the  part  of  the  prayer  mentioned  should  be  regarded 
as  the  court  treated  it,  as  an  inadvertence.  This  being  so,  if 
the  defendant  attempted  to  impose  on  Mrs.  Burbank  by  taking 
the  deed  without  her  knowledge  or  consent  and  leaving  the  stock 
and  note,  she  was  not  obliged  to  return  or  tender  them  to  him, 
nor  even  write  him,  as  she  did,  to  take  them  away  from  her 
house,  for  if  he  chose  to  leave  his  property  under  the  circum- 
stances supposed,  his  voluntary  act  was  tantamount  to  an 
abandonment,  for  which  he  alone  is  responsible. 

3.  The  executed  deed  having  been  found  in  the  possession  of 
the  defendant,  who  is  the  grantee  named  therein,  a  presumption 
arises  that  the  sealed  instrument  was  regularly  delivered,  and 
the  burden  of  overcoming  this  disputable  presumption,  which 
results  from  such  fact,  is  imposed  on  the  person  alleging  to  the 
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contrary:  Flint  v.  Phipps,  16  Or.  437  (19  Pac.  543) ;  Tyler  v. 
Cote,  29  Or.  515  (45  Pac.  800) ;  Swank  v.  Swank,  37  Or.  439 
(61  Pac.  846). 

4.  The  delivery  of  a  deed  is  accomplished  by  the  grantor's 
voluntarily  passing  it  to  the  grantee  or  handing  it  to  some  per- 
son for  him,  or  by  the  grantor's  doing  or  saying  something  by 
means  of  which  he  discloses  an  unmistakable  purpose  to  part 
with  all  control  over  the  instrument  and  thus  forever  to  put  it 
out  of  his  power  to  regain  possession  thereof:  Fain  v.  Smith, 
14  Or.  82  (12  Pac.  365,  58  Am.  Eep.  281);  Allen  v.  Ayer, 
26  Or.  589  (39  Pac.  1);  Hojfmire  v.  Martin,  29  Or.  240 
(45  Pac.  754). 

The  testimony  fails  to  show  that  Mrs.  Burbank  handed  the 
deed  to  the  defendant  or  to  the  notary  public  for  him,  or  that 
she  said  or  did  anything  that  could  possibly  be  construed  as  an 
intent  irrevocably  to  surrender  the  possession  of  the  instrument. 
The  defendant  testified  that  in  the  presence  of  Mr.  Olds,  the 
notary  public,  he  took  the  deed,  just  after  Mrs.  Burbank  signed 
it,  and  in  answer  to  the  inquiry,  "Did  she  see  you  take  the 
deed?"  he  replied,  "I  think  she  did.  She  was  sitting  facing 
me."  It  will  thus  be  seen  that  the  testimony  of  the  defendant 
overthrows  the  presumption  which  the  law  raises  from  his  pos- 
session of  the  deed.  It  will  be  remembered,  however,  that  he 
testified  that  after  taking  the  deed  and  putting  it  in  his  pocket, 
he  exhibited  it  to  Mrs.  Burbank,  who  said  that  if  the  descrip- 
tion of  the  premises  should  prove  incorrect  she  would  execute  a 
quitclaim  deed  to  rectify  the  mistake.  This  is  the  entire  testi- 
mony of  the  defendant  on  the  question  of  delivery.  Mrs.  Bur- 
bank testified  that  she  did  not  see  the  defendant  take  the  deed, 
and  that  he  never  exhibited  it  to  her  or  asked  her  to  make  a  quit- 
claim deed.  This  dispute  leaves  for  consideration  the  question 
of  the  probable  preponderance  of  testimony  as  between  the 
plaintiff  and  the  defendant.  The  method  pursued  by  the  de- 
fendant to  gain  the  confidence  of  Mrs.  Burbank,  whom  he  had 
met  only  two  or  three  times  in  a  business  matter,  by  soliciting 
her  to  visit  and  spend  a  week  with  his  wife,  who  had  not  even 
seen  her,  and  justifying  his  invitation  on  the  plea  of  the  love 


234  Pierson  v.  Fisheb.  [48  Or. 

of  orphans  for,  and  their  desire  to  promote  the  happiness  of, 
aged  people,  would  seem  to  show  a  personal  interest  in  Mrs. 
Bui-bank's  welfare  not  disclosed  by  his  letter,  when  it  is  re- 
membered that  she  possessed  considerable  means. 

The  circular  issued  by  the  American  Alarm  Co.,  showing 
what  vast  sums  of  money  might  be  realized  by  purchasing  its 
capital  stock,  was  well  calculated  to  excite  the  interest  of 
an  aged  and  feeble  woman,  who  desired  to  place  her  prop- 
erty so  it  would  best  subserve  the  maintenance  and  education 
of  orphans,  thereby  inducing  her  to  agree  to  accept  such  stock, 
in  excess  of  $4,000,  as  equaled  the  estimate  she  placed  upon 
her  farm.  It  is  not  intended  to  say  anything  disparaging 
about  the  stock  of  the  corporation,  for  the  patent  owned  by 
it  is  undoubtedly  valuable,  thus  making  its  assets  greater  than 
would  appear  from  the  value  of  its  tangible  property.  The 
alarm  manufactured  by  the  company  is  useful  and  as  it  is  re- 
tailed at  a  moderate  price,  the  sales  thereof  ought  to  be  ex- 
tensive, but  whether  or  not  the  expectations  of  the  incorporat- 
ors respecting  such  sales  as  indicated  in  their  prospectus,  will 
ever  be  realized  is  problematical.  It  is  probably  true  that  what 
is  said  in  the  circular  of  the  company  as  to  the  value  of  its 
stock  is  only  a  matter  of  the  consensus  of  opinion  of  the  incor- 
porators, the  roseate  hues  of  which  reflect  their  ardent  desires 
and  upon  which  purchasers  of  stock  ought  not  to  rely.  Mrs. 
Burbank,  however,  by  reason  of  her  inexperience  in  business 
and  her  extreme  age  and  infirmity  was  unable  to  resist  the 
allurements  of  the  company's  prospectus  which  she  had  re- 
ceived, or  wholly  disregard  the  blandishments  of  the  defendant, 
who  told  her  she  was  a  person  of  such  wealth  that  her  influence 
was  a  sufficient  consideration  for  the  assignment  to  her  of  one 
share  of  stock. 

Not  any  one  particular  act  of  the  defendant  hereinbefore  ad- 
verted to  is  sufficient,  perhaps,  to  overcome  his  declarations 
under  oath,  respecting  the  delivery  of  the  deed,  but  when  all 
are  considered  and  his  conduct  towards  Mrs.  Burbank  is  viewed 
in  the  light  of  his  interest,  we  believe  her  testimony  on  the  par- 
ticular subject  involved  preponderates,  and,  this  being  so,  the 
decree  is  affirmed.  Affirmed. 
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Decided  17  July,  1906. 
BABTON  t.  BOSE. 

85  Pac.  1009. 

SUFFICIENCY  OF  NOTICE   OF   MECHANIC'S   LlBN. 

Under  Section  5644,  B.  ft  C.  Comp.,  a  notice  of  mechanic's  lien  must 
show  on  its  face  that  the  claimant  either  furnished  material  or  performed 
labor  which  was  used  in  the  building*  under  construction. 

For  instance:  A  claim  reciting  that  "T.  has  by  virtue  of  a  contract 
with  R.  in  the  erection,  material  furnished  and  labor  of  a  certain  dwelling 
house,"  eta,  Is  ineffectual  for  any  purpose  because  there  is  no  verb  show- 
ing that  anything  was  done. 

From  Malheur :  George  E.  Davis,  Judge. 

Suit  to  enforce  an  alleged  mechanic's  lien  by  T.  A.  Barton 
against  W.  W.  Bose  and  wife,  resulting  in  a  decree  for  defend- 
ants.   Hence  this  appeal.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
George  Wesley  Hayes. 

For  respondents  there  was  a  brief  over  the  name  of  McCul- 
loch  &  Callahan,  with  an  oral  argument  by  Mr.  J.  A.  Callahan. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  mechanic's  lien.  The  portion  of 
the  claim  of  lien  material  on  this  appeal  is  as  follows : 

"Know  all  men  by  these  presents,  that  T.  A.  Barton,  of  Vale, 
in  the  County  of  Malheur,  has  by  virtue  of  a  contract  hereto- 
fore made  with  W.  W.  Rose,  of  the  County  of  Malheur,  in  the 
erection,  material  furnished  and  labor  of  a  certain  dwelling 
house,  the  ground  upon  which  said  dwelling  house  was  built 
and  erected  being  at  the  time  the  property  of  Mkttie  Bose,  wife 
of  W.  W.  Bose,  who  caused  the  said  dwelling  house  to  be  erected 
and  built,  said  dwelling  house  and  land  being  known  and  par- 
ticularly described  as  follows." 

This  notice  is  insufficient  within  the  rule  announced  in 
Rankin  v.  Malarhey,  23  Or.  593  (32  Pac.  620,  34  Pac.  816) ; 
and  Dillon  v.  Hart,  25  Or.  49  (34  Pac.  817).  It  does  not  state, 
either  directly  or  by  necessary  inference,  to  whom  the  plaintiff 
furnished  the  material  or  labor  for  which  be  seeks  a  lien,  or, 
indeed,  that  he  furnished  any  labor  or  material  used  in  the 
building  sought  to  be  impressed  with  the  lien.  It  is  essential 
to  the  validity  of  a  mechanic's  lien  under  our  statute  (B.  &  C. 
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Comp.  §  5644)  that  the  claim  as  filed  contain  a  statement  of 
the  name  of  the  person  to  whom  the  claimant  furnished  the 
materials  or  for  whom  he  performed  labor,  and,  however  liberal 
the  court  may  be  in  the  construction  of  the  mechanic's  lien  law, 
it  cannot  change  the  language  used  in  the  lien  claim  by  elimi- 
nating or  substituting  words  or  supplying  omissions  therein. 
The  decree  is  affirmed.  Affirmed. 


Decided  24  July.  1906. 
STATE  ex  reL  t?.  FROST. 

86  Pac.  177. 

Question  First  Raised  on  Appeal. 

Subject  to  certain  statutory  exceptions,  questions  not  presented  to  and 
ruled  upon  by  the  trial  court  cannot  be  considered  by  the  supreme  court 

For  instance:  A  referee  having  returned  a  part  of  the  testimony  in  a 
case,  the  action  of  the  parties  in  submitting  the  cause  without  any  pro- 
ceeding to  secure  the  balance  of  the  testimony  precludes  the  supreme  court 
from  considering  the  conduct  of  the  referee. 

Prom  Grant :  Robebt  Eakin,  Judge.     . 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  a  contempt  proceeding,  instituted  by  the  State,  upon 
the  relation  of  Bascom  Glaze,  against  Herman  Frost,  for  a 
violation  by  the  latter  of  a  decree  of  this  court  rendered  in 
December,  1903,  in  which  it  was  adjudged  and  decreed  that  the 
relator  was  entitled  to  a  prior  right,  as  against  the  defendant, 
to  50  inches  of  the  waters  of  Squaw  Creek,  in  Wheeler  County, 
to  be  measured  under  a  four-inch  pressure  at  the  head  of  his 
ditch,  and  enjoining  and  restraining  defendant  from  in  any 
manner  interfering  with  or  preventing  such  quantity  of  water 
from  flowing  in  the  natural  channel  of  the  stream  to  the  head 
of  the  relator's  ditch.  The  relator  was  required  by  the  decree 
to  "maintain  a  tight  dam  below  the  head  of  his  ditch  of  suffi- 
cient height  to  raise  the  water  in  his  ditch  to  the  required 
head"  before  he  is  entitled  to  the  quantity  of  water  awarded. 
This  decree  was  regularly  entered  in  the  court  below,  and  on 
October  22,  1904,  the  relator  filed  an  affidavit  in  that  court, 
alleging  that  he  had  complied  with  the  decree  on  his  part  and 
charging  that  the  defendant  violated  the  same  on  the  26th, 
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27th  and  29th  of  June,  and  the  8th  of  August,  1904,  and  at 
divers  other  times,  by  constructing  dams  and  obstructions  in 
the  creek  above  the  head  of  relator's  ditch  and  thereby  divert- 
ing the  waters  from  their  natural  channel  to  such  an  extent 
that  during  the  dates  mentioned  the  relator  only  received  from 
15  to  20  inches  at  the  head  of  his  ditch.  The  defendant  was 
required  to  appear  and  show  cause  why  he  should  not  be  pun- 
ished for  contempt.  He  answered,  denying  that  he  had  vio- 
lated the  decree  referred  to,  and  affirmatively  alleged  that  the 
relator  had  not  complied  with  such  decree  by  maintaining  ft 
tight  dam  at  the  head  of  his  ditch,  but  had  carelessly  and  neg- 
ligently used  the  waters  of  the  stream  and  permitted  such 
waters  to  flow  down  to  his  brother,  who  owned  land  on  the 
stream  below. 

By  consent  of  the  parties  the  cause  was  referred  to  a  referee 
to  take  the  testimony  and  transmit  it  to  the  judge  of  the  court 
for  his  consideration.  After  the  testimony  for  the  relator  had 
been  taken  and  two  witnesses  for  the  defendant  examined,  the 
referee  was  advised  that  the  county  would  not  pay  or  allow 
any  referee  or  reporter's  fees  in  the  case,  and  thereupon  he 
demanded  that  the  parties  pay  or  secure  to  be  paid  his  fees  for 
taking  and  reporting  the  testimony.  The  relator  complied  with 
this  request  and  paid  the  fees  for  all  testimony  taken  on  be- 
half of  the  plaintiff,  but  the  defendant  declined  to  pay  or 
secure  to  be  paid  the  fees  for  taking  his  testimony,  whereupon 
the  referee  refused  to  proceed  further  and  reported  the  testi- 
mony already  taken,  together  with  a  statement  of  the  facts,  to 
the  court  for  its  consideration.  Upon  the  case  coming  on  to 
be  heard  no  objection  was  interposed  because  the  testimony  had 
not  all  been  taken,  and  no  motion  was  made  for  an  order  re- 
quiring the  referee  to  proceed  with  the  testimony  or  applica- 
tion made  to  take  additional  testimony;  but  the  cause  was  sub- 
mitted for  decision  upon  the  record  as  made.  The  court  found 
the  defendant  guilty,  and  fined  him  $50  and  costs,  from  which 
judgment  he  appeals.  Affirmed. 

For  appelant  there  was  a  brief  over  the  name  of  Errett  Hicks, 
with  an  oral  argument  by  Mr.  John  Lang  don  Rand. 
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For  the  State  there  was  a  brief  and  an  oral  argument  by 
Mr.  Victor  0.  Cozad. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

The  error,  if  any,,  of  the  referee  in  refusing  to  proceed  with 
the  taking  of  the  testimony  until  his  fees  were  paid  or  secured 
to  be  paid,  was  waived,  because  not  urged  in  the  court  below. 
If  the  defendant  desired  further  to  pursue  that  matter,  he  should 
have  adopted  some  proper  proceeding  for  that  purpose  in  the 
trial  court,  and  thus  given  that  court  an  opportunity  to  pass 
upon  the  question,  and  if  the  ruling  was  not  satisfactory  he 
could  have  brought  the  matter  here  for  review.  But,  without 
some  decision  or  request  for  a  decision  by  the  trial  court,  there 
is  nothing  for  us  to  consider. 

Upon  the  facts  two  questions  arise :  First,  whether  the  relator 
complied  with  the  decree  by  maintaining  a  tight  dam  below  the 
head  of  his  ditch,  so  as  to  prevent  the  water  from  flowing  on 
down  the  stream;  and,  second,  whether  the  defendant  interfered 
with  the  flow  of  the  water,  so  as  to  prevent  the  required  quan- 
tity from  coming  down  to  the  head  of  the  relator's  ditch.  These 
questions  may  properly  be  considered  together. 

J.  M.  Franklin  testified  that  he  assisted  in  the  construction 
of  a  dam  across  the  stream  just  below  the  head  of  the  relator's 
ditch  in  June,  1904,  and  that  such  dam  was  absolutely  tight; 
that  after  the  dam  was  constructed  there  was  no  water  in  the 
stream  for  some  distance  below,  except  seepage  water;  that  the 
dam  was  maintained  by  the  relator  during  the  irrigating  season, 
except  on  the  occasion  of  a  cloudburst,  when  it  was  washed  out, 
but  was  immediately  replaced;  that  he  (witness)  was  at  the 
head  of  relator's  ditch  six  or  eight  times  between  the  27th  of 
June  and  the  9th  of  August,  and  assisted  in  measuring  the  water 
in,  the  stream  at  that  place  on  the  27th  of  June  and  on  the  9th 
of  August,  and  there  was  only  from  13  to  20  inches  therein; 
that  on  the  dates  he  measured  the  water  he  visited  the  defend- 
ant's ditches  above  that  of  the  relator,  and  found  them  "about 
as  full  of  water  as  they  could  hold,"  and  "had  twice  the  amount 
of  water  that  was  in  Mr.  Glaze's  ditch" ;  that  during  one  of  his 
visits  he  saw  defendant  putting  a  dam  across  the  creek  at  the 


Jan.  1906]    Goodnough  Merc.  Co.  v.  Galloway. 

head  of  his  ditch,  so  as  to  divert  the  water  from  the  stream 
into  his  ditch.  P.  J.  Morrison  testified  that  he  was  present  when 
the  water  was  measured  at  the  head  of  the  relator's  ditch  on 
June  29th  and  on  August  8,  1904,  and  there  was  only  15  inches 
on  the  first  and  14  inches  on  the  latter  occasion;  that  there  was 
no  water  below  the  dam  for  300  or  400  yards  where  there  was 
a  small  quantity  on  the  bed  rock,  but  not  sufficient  to  form  a 
continuous  flow;  that  on  the  29th  of  June  the  defendant's  ditch 
was  running  full  and  carrying  more  water  than  relator's.  Fin- 
lay  Morrison  and  the  relator  testified  to  practically  the  same 
state  of  facts  as  the  other  witnesses,  but  it  is  unnecessary  to 
refer  to  their  testimony  in  detail.  This  evidence  is  uncontra- 
dicted, and  shows  clearly  a  substantial  compliance  by  the  relator 
with  the  decree  of  the  court  by  constructing  and  maintaining 
a  sufficient  dam  below  the  head  of  his  ditch,  and  that  the  defend- 
ant diverted  the  water  to  the  injury  of  the  plaintiff  and  in 
violation  of  the  decree  and  restraining  order.     The  judgment 

of  the  court  below  will  therefore  be  affirmed. 

Affirmed. 


Decided  9  January,  rehearing  denied  20  March,   1906. 
OOODNOUOH  MERCANTILE  GO.  v.  GALLOWAY. 

84   Pac    1049. 
Bankruptcy — Right  of  Trustee  to  Possession  op  Attached  Property. 

1.  Under  the  national  bankruptcy  law  of  1898  (30  Stat.  U.  S.  c.  541, 
I  70,  subds.  "a"  and  "e"),  a  trustee  at  once  upon  qualifying  becomes  by 
operation  of  law  vested  with  the  legal  title  to  all  the  unexempt  property  of 
the  bankrupt,  and  from  that  date  is  presumably  in  possession  thereof  unless 
the  contrary  affirmatively  appears,  notwithstanding  such  property  may 
have  been  already  seized  upon  legal  process  from  some  other  court. 

Jurisdiction   or  State  Court  Over  Suit  Against  Trustee. 

2.  After  a  trustee  in  bankruptcy  has  qualified  no  suit  can  be  com- 
menced against  Mm  without  his  consent  in  any  state  court  to  enforce  a 
Hen  upon  personal  property  belonging  to  the  bankrupt's  estate. 

Effect  of  Appearance  on  Jurisdiction  Over  Subject-Matter.* 

3.  Though  one  may  voluntarily  submit  to  the  jurisdiction  of  a  court 
that  could  not  compel  his  appearance,  he  cannot  by  any  act  confer  on 
such  court  jurisdiction  over  subject-matter  since  that  can  be  conferred 
only  by  law. 


•Note. — See,  to  the  same  effect,  Wong  Sing  v.  Independence,  47  Or.  281, 
288.  Reporter. 


240  Qoodnough  Merc.  Co.  v.  Galloway.  [48  Or. 

For  instance:  Where  a  state  court  has  not  jurisdiction  over  the  sub- 
ject-matter of  a  suit  against  a  trustee  in  bankruptcy  appointed  by  a 
federal  court,  the  appearance  of  such  trustee  in  response  to  a  summons, 
and  his  action  in  defending  the  case,  cannot  confer  jurisdiction  over  the 
subject-matter,  even  though  the  answer  prays  for  affirmative  relief. 

Waiver    bt    Plbadino    Ovbr    After    Demurrer. 

4.  Error  in  overruling  a  demurrer  for  want  of  jurisdiction  over  the 
subject-matter  of  the  suit  is  not  waived  by  answering  over. 

Hearsat  Evidence. 

5.  The  statement  by  a  public  official  that  he  did  not  perform  a 
certain  act,  but  that  the  records  of  his  office  show  such  act  to  have  been 
performed,   is   hearsay. 

Effect  of  Order  of  Bankruptcy  on  Prior  Attachments. 

6.  Under  Section  67,  subd.  "f"  of  the  national  bankruptcy  act  of 
1898,  relating  to  attachments  against  the  property  of  Insolvents  prior  to 
an  adjudication  of  bankruptcy,  an  attachment  levied  on  such  property 
within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  is  dis- 
charged by  the  order  of  adjudication,  unless  there  is  an  order  preserving 
such  lien. 

Jurisdiction  of  State  Courts  Over  Suits  Aoainst  Trustees  After 
an  Adjudication  of  Bankruptcy. 

7.  Under  Section  21,  subd.  "e"  of  the  national  bankruptcy  act  of  1898, 
the  title  to  the  unexempt  property  of  the  bankrupt  becomes  vested  .in  the 
trustee  at  once  upon  the  approval  of  his  bond,  effective  by  relation  as  of 
the  date  when  the  adjudication  of  bankruptcy  was  made,  and  thereafter 
no  suit  can  be  commenced  by  any  one  in  any  other  court  to  enforce  any 
lien  upon  any  personal  property  of  the  bankrupt,  regardless  of  where 
the  physical  possession  thereof  may  be  when  such  suit  is  commenced, 
but  the  claim  must  be  presented  to  and  adjudicated  by  the  bankruptcy 
court,  since  it  first  obtained  jurisdiction  over  the  property. 

Bankruptcy — How  Objection  to  Jurisdiction  of  State  Court  May 
Be  Waived  by  Trustee. 

8.  A  trustee  in  bankruptcy  is  considered  to  have  waived  the  objection 
that  a  court  in  which  he  has  been  sued  has  not  jurisdiction  over  the  sub- 
ject-matter of  litigation  only  when  he  answers  to  the  merits  without 
having  suggested  the  want  of  jurisdiction. 

For  instance:  When  a  trustee  has  been  sued  in  a  state  court  for  part 
of  the  bankrupt's  property,  and  has  demurred  to  the  jurisdiction  over  the 
subject-matter  of  the  suit,  and  upon  the  objection  being  overruled,  has 
answered  to  the  merits,  it  cannot  be  said  that  he  has  waived  the  objec- 
tion to  the  jurisdiction  of  the  court  over  the  subject-matter. 

From  Union:  Robert  Eaxin,  Judge. 

Statement  by  Mb.  Justice  Moore. 

This  is  a  suit  by  the  Ooodnough  Mercantile  ft  Stock  Co. 
against  G.  W.  Buck,  Cecil  Galloway,  the  trustee  in  bankruptcy 
of  his  estate,  and  the  First  Bank  of  Elgin,  to  foreclose  an 
equitable  lien  on  personal  property.  It  appears  that  on  Sep- 
tember 1,  1902,  the  defendant  G.  W.  Buck  was  the  owner  of  a 
sawmill,  and,  having  secured  the  timber  on  certain  premises 
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belonging  to  others,  it  is  alleged  he  verbally  agreed  to  give  to 
the  plaintiff,  a  private  corporation,  a  lien  upon  such  timber  and 
upon  the  logs  and  lumber  cut  and  manufactured  therefrom  as 
security  for  money  and  supplies  to  be  furnished  by  it  to  enable 
him  to  operate  his  mill.  He  also  entered  into  a  contract  with 
the  Elgin  Lumber  Co.  January  23,  1903,  for  the  sale  of  the 
lumber  which  he  might  manufacture  that  year,  the  prices 
agreed  upon  therefor  to  be  paid  monthly  as  the  lumber  was 
delivered.  He  executed  to  plaintiff,  January  31,  1903,  and 
February  28th  of  that  year,  written  instruments  purporting  to 
sell  to  it  332,100  feet  and  145,600  feet  of  logs,  respectively,  at 
$2.50  per  thousand,  each  memorandum  stating  that  it  was  given 
as  collateral  security;  but  these  instruments  were  not  acknowl- 
edged or  certified,  so  as  to  be  entitled  to  record.  An'  accounting 
was  had  between  plaintiff  and  Buck  April  16,  1903,  and  there 
was  found  to  be  due  to  it  $3,850,  for  which  sum  he  executed 
his  promissory  note  payable  on  demand,  and  at  the  same  time 
gave  it  a  written  order  on  the  Elgin  Lumber  Co.  to  pay  plaintiff 
all  money  due  on  the  sale  of  lumber,  which  order  was  accepted, 
though  no  lumber  had  been  delivered.  Buck  assigned  to  plain- 
tiff, May  2,  1903,  all  his  interest  in  the  timber  which  he  had 
secured.  The  defendant  the  First  Bank  of  Elgin,  a  corporation, 
commenced  an  action  against  Buck  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Union  County,  May  7,  1903,  to  recover  the 
sum  of  $2,084.03,  and,  having  sued  out  a  writ  of  attachment, 
the  sheriff  of  that  county,  in  pursuance  thereof,  seized  all  the 
logs  and  lumber  owned  by  Buck,  and  also  took  possession  of  his 
mill  under  the  terms  of  a  chattel  mortgage  thereon. 

The  creditors  of  Buck  having  filed  a  petition  in  the  United 
States  District  Court  for  the  District  of  Oregon,  such  proceed- 
ings were  had  therein  that  he  was  adjudged  a  bankrupt,  and  the 
defendant  Cecil  Galloway  was  appointed  and  duly  qualified  as 
trustee  of  the  bankrupt's  estate.  The  plaintiff  herein  presented 
to  the  referee  in  bankruptcy  its  verified  claim,  evidenced  by  the 
promissory  note,  and  an  account  for  money  and  supplies  fur- 
nished to  Buck  after  the  execution  of  such  note,  asserting  that 
it  held  a  lien  on  the  timber,  logs  and  lumber  as  security  therefor, 
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and  stating  that  it  was  entitled  to  the  immediate  possession  of 
such  property  to  dispose  of  it  in  payment  of  its  demand.  This 
suit  was  thereafter  instituted  in  the  Circuit  Court  of  the  State 
of  Oregon,  for  Union  County,  the  complaint  stating  the  facts 
as  hereinbefore  detailed  in  respect  to  the  right  of  an  equitable 
lien  upon  such  property,  and  averring  that  Galloway,  as  trustee, 
was  claiming  the  right  to  take  possession  of  the  property  to  sell 
it,  and,  unless  restrained,  he  would  do  so,  thereby  depriving 
plaintiff  of  its  lien.  An  injunction  was  thereupon  issued  out 
of  the  state  court  restraining  the  trustee  in  bankruptcy  from 
disposing  of  the  property.  The  defendants  Galloway  and  the 
First  Bank  of  Elgin  separately  demurred  to  the  complaint,  on 
the  ground,  inter  alia,  that  the  court  did  not  have  jurisdiction 
of  the  subject-matter  of  the  suit;  but,  the  demurrers  having 
been  overruled,  these  defendants  separately  answered,  denying 
the  material  allegations  of  the  complaint,  and  averring  that  such 
bank  by  its  attachment  secured  a  lien  upon  the  logs  and  lumber 
so  seized,  which  they  severally  prayed  might  be  decreed  to  be 
prior  to  all  other  incumbrances.  The  allegations  of  new  matter 
in  the  answers  having  been  put  in  issue  by  the  replies,  the  cause 
was  referred,  and  from  the  testimony  taken  the  court  made 
findings  of  fact  and  of  law,  establishing  plaintiff's  equitable 
lien,  and  decreeing  a  foreclosure  thereof  for  the  sum  due  from 
Buck ;  and  Galloway  and  the  First  Bank  of  Elgin  appeal. 

Reversed. 

For  appellants  there  was  a  brief  with  oral  arguments  by  Mr. 
Francis  Swift  Ivanhoe  and  Mr.  James  Davis  Slater. 

For  respondent  there  was  a  brief  over  the  name  of  Ramsey 
&  Oliver,  with  an  oral  argument  by  Mr.  William  Marion  Ram- 
sey. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  question  presented  by  this  appeal  is  whether  or  not,  after 
an  adjudication  of  bankruptcy,  a  suit  can  be  maintained  in  a 
state  court  by  a  third  person  against  a  trustee  in  bankruptcy  to 
foreclose  a  lien  upon  personal  property  belonging  to  the  bank- 
rupt's estate.    The  pleadings  do  not  state  who  was  in  possession 
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of  the  logs  and  lumber  in  question  when  this  suit  was  instituted. 
The  testimony  shows,  however,  that  Buck  had  possession  of 
such  property  until  it  was  seized  in  pursuance  of  the  writ  of 
attachment  issued  in  the  action  of  the  First  Bank  of  Elgin 
against  him,  when  the  sheriff  of  Union  County  secured  the  pos- 
session thereof. 

1.  A  trustee  in  bankruptcy  upon  his  appointment  and  quali- 
fication becomes  vested  by  operation  of  law  with  the  title'  to  all 
unexempt  property  of  the  bankrupt,  and  is  authorized  to  avoid 
any  transfers  by  the  latter  of  his  property  which  a  creditor  of 
such  bankrupt  might  have  set  aside,  and  he  may  recover  the 
property  so  transferred,  or  its  value,  from  the  person  to  whom 
it  was  assigned,  unless  such  person  was  a  bona  fide  holder  for 
value  prior  to  the  date  of  the  adjudication  of  bankruptcy :  Act 
July  1,  1898,  30  Stat.  U.  S.  544,  565,  566,  c.  541,  §  70,  subds. 
"a,"  "e"  (U.  S.  Comp.  St.  1901,  pp.  3451,  3452,  1  Fed.  Stat. 
Ann.  525,  697,  702).  The  filing  of  a  petition  in  bankruptcy  is  in 
effect  a  notice  that  the  unexempt  property  of  the  person  named 
therein  as  having  committed  an  act  of  bankruptcy  may  be 
seized  and  the  proceeds  arising  from  the  sale  thereof  applied 
in  payment  of  his  debts,  and  such  petition  is  also  a  warning 
to  all  persons  not  to  meddle  with  such  property,  the  title  to 
which,  upon  an  adjudication  in  bankruptcy,  vests  in  the  trustee 
when  qualified,  whereby  he  secures  the  actual  or  acquires  the 
constructive  possession,  thereby  bringing  the  property  applica- 
ble to  the  payment  of  debts  into  the  jurisdiction  of  the  bank- 
ruptcy court:  Mueller  v.  Nugent,  184  U.  S.  1  (22  Sup.  Ct.  269, 
46  L.  Ed.  405)  ;  Moore  Mfg.  Co.  v.  Billings,  46  Or.  401  (80 
Pac.  422).  Though  the  sheriff  of  Union  County  was  in  pos- 
session of  the  logs  and  lumber  in  controversy,  July  13,  1903, 
when  Buck  was  adjudged  a  bankrupt,  the  defendant  Galloway, 
as  trustee  of  the  bankrupt's  estate,  having  qualified  before  this 
suit  was  instituted,  he  became  vested  with  the  legal  title  to  such 
property,  and,  invoking  the  disputable  presumption  that  official 
duty  has  been  regularly  performed  (B.  &  C.  Comp,  §  788, 
subd.  15),  it  must  be  assumed,  in  the  absence  of  any  evidence 
on  the  subject,  that  the  trustee  immediately  took  possession  of 
the  logs  and  lumber. 
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2.  In  controversies  relating  to  concurrent  jurisdiction  the 
rule  is  elementary  that  the  court  which  first  acquires  authority 
to  hear  and  determine  the  merits  of  the  case  retains  it  for  all 
purposes:  Farmers'  L.  &  T.  Co.  v.  Lake  Street  Ry.  Co.  177 
U.  S.  53  (20  Sup.  Ct.  564,  44  L.  Ed.  667) ;  Louisville  Trust 
Co.  v.  Comingor,  184  U.  S.  18  (22  Sup.  Ct.  293,  46  L.  Ed. 
413) ;  McFarlan  Carriage  Co.  v.  Wells,  99  Mo.  App.  641  (74 
S.  W.  878).  In  construing  the  provisions  of  the  bankruptcy 
act  of  July  1,  1898,  the  Supreme  Court  of  the  United  States 
held  that  a  trustee  in  bankruptcy  was  not  authorized  to  main- 
tain a  plenary  suit  in  the  United  States  district  court  having 
jurisdiction  of  the  bankruptcy  proceedings  to  set  aside  alleged 
fraudulent  transfers  of  property  made  by  the  bankrupt  to  third 
parties,  in  fraud  of  the  rights  of  creditors,  before  the  institu- 
tion of  bankruptcy  proceedings,  unless  such  parties  as  proposed 
defendants  voluntarily  appeared  and  consented  thereto:  Bardes 
v.  Hawarden  Bank,  178  U.  S.  524  (20  Sup.  Ct.  1000,  44  L.  Ed. 
1175).  The  justice  who  wrote  the  opinion  in  that  case  also 
on  the  same  day  handed  down  another  to  the  effect  that  after 
an  adjudication  in  bankruptcy  an  action  of  replevin  in  a  state 
court  could  not  be  commenced  or  maintained  against  the  bank- 
rupt to  recover  property  in  the  possession  of  and  claimed  by 
the  bankrupt  at  the  time  of  that  adjudication  and  in  the  pos- 
session of  a  referee  in  bankruptcy  at  the  time  when  the  action 
of  replevin  was  begun,  and  that  the  district  court  of  the  United 
States,  sitting  in  bankruptcy,  had  jurisdiction  by  summary 
proceedings  to  compel  the  return  of  the  property  seized:  White 
v.  Schloerb,  178  U.  S.  542  (20  Sup.  Ct.  1007,  44  L.  Ed.  1183). 
After  these  decisions  last  referred  to  were  rendered,  the  bank- 
rupt act  of  July  1,  1898,  was  amended  in  certain  particulars: 
Act  Feb.  5,  1903,  32  Stat.  U.  S.  797,  c.  487  (U.  S.  Comp.  St 
Supp.  1905,  p.  682,  1  Fed.  Stat.  Ann.  525,  533).  In  Whitney 
v.  Wenman,  198  U.  S.  539  (25  Sup.  Ct.  778,  49  L.  Ed.  1157), 
Mr.  Justice  Day,  referring  to  the  opinion  reported  in  178  U.  S. 
524,  and  considering  its  applicability  to  Subdivision  7  of  Sec- 
tion 2  of  the  bankruptcy  act  of  1898,  says :  "This  case  (Bardes 
v.  Hawarden  Bank)  did  not  determine  the  right  of  the  district 


Jan.  1906]    Goodnough  Mero.  Co.  v.  Galloway.  245 

court  to  entertain  jurisdiction  of  a  proceeding  having  in  view 
the  adjudication  of  rights  in  or  liens  upon  property  which  came 
into  the  possession  of  the  bankruptcy  court  as  that  of  the  bank- 
rupt, the  right  to  proceed  concerning  which  would  seem  to  be 
broadly  conferred  in  the  section  of  the  bankruptcy  act  above 
quoted."  Further  in  the  opinion,  after  commenting  upon  the 
effect  of  other  decisions  rendered  by  the  Supreme  Court  of  the 
United  States,  it  is  also  observed :  "We  think  the  result  of  these 
cases  is,  in  view  of  the  broad  powers  conferred  in  Section  2  of 
the  bankrupt  act,  authorizing  the  bankruptcy  court  to  cause  the 
estate  of  the  bankrupt  to  be  collected,  reduced  to  money  and 
distributed,  and  to  determine  controversies  in  relation  thereto, 
and  bring  in  and  substitute  additional  parties  when  necessary 
for  the  complete  determination  of  a  matter  in  controversy,  that 
when  the  property  has  become  subject  to  the  jurisdiction  of  the 
bankruptcy  court  as  that  of  the  bankrupt,  whether  held  by  him 
or  for  him,  jurisdiction  exists  to  determine  controversies  in 
relation  to  the  disposition  of  the  same  and  the  extent  and  char- 
acter of  liens  thereon  or  rights  therein." 

In  Truda  v.  Osgood,  71  N.  H.  185  (51  Atl.  633),  which  was 
an  action  of  trover  instituted  in  a  state  court  against  a  trustee 
in  bankruptcy  for  the  alleged  conversion  of  certain  property, 
taken  in  possession  by  the  trustee  in  bankruptcy  as  a  part  of 
the  bankrupt's  estate,  it  was  held  that  a  state  court  had  con- 
current jurisdiction  of  an  action  to  determine  the  title  to  such 
property.  In  deciding  that  case,  Mr.  Chief  Justice  Blodgett,. 
speaking  for  the  court,  says:  "The  question  raised  by  the 
agreed  facts  is  not  one  of  jurisdiction,  but  title.  The  plaintiffs 
action  is  not  one  of  replevin,  but  of  trover.  It  concerns,  not 
the  judicial  custody  or  lawful  possession  of  the  property  in 
controversy,  but  only  the  trial  of  the  title  to  it.  The  jurisdic- 
tion conferred  on  the  federal  courts  in  actions  of  this  character 
between  trustees  in  bankruptcy  and  strangers  to  the  bankruptcy 
proceedings  is  not  exclusive;  but,  on  the  contrary,  it  is  well 
settled  that  in  all  questions  of  title  to  property  derived  through 
such  proceedings  the  state  courts  have  concurrent  jurisdiction." 
If  it  be  assumed  that  the  case  last  cited  correctly  states  the 
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law,  the  rule  announced  is  not  controlling  herein,  for  in  the 
case  at  bar  the  right  to  the  possession  of  the  logs  and  the  lum- 
ber, and  not  the  title  thereto,  is  involved. 

3.  It  is  insisted  by  plaintiff's  counsel  that,  the  demurrer  of 
the  defendant  Galloway  having  been  overruled,  he  answered 
over,  praying  for  affirmative  relief,  thereby  conferring  juris- 
diction of  the  subject-matter  upon  the  state  court.  If  the  prin- 
ciple contended  for  should  be  recognized  as  a  rule  of  practice,  it 
would  necessarily  follow  that  a  trustee  in  bankruptcy,  by  appear- 
ing as  a  party  in  a  state  court  in  a  suit  or  action  involving  the 
right  to  the  possession  of  the  bankrupt's  property  in  the  custody 
of  the  United  States  district  court,  could  deprive  the  latter  tri- 
bunal of  jurisdiction,  notwithstanding  it  had  secured  possession 
of  the  bankrupt's  estate  before  the  jurisdiction  of  the  state  court 
had  been  invoked.  Though  parties  to  suits  and  actions,  who 
are  stri  juris,  may  voluntarily  waive  jurisdiction  of  their  per- 
sons, they  cannot  confer  jurisdiction  of  the  subject-matter 
which  always  depends  upon  a  valid  grant  of  power  by  the  legis- 
lative department.  The  answers  of  the  defendants,  though 
praying  for  affirmative  relief,  were  ineffectual  to  confer  upon 
the  state  court  power  to  hear  and  determine  the  controversy 
involved  herein,  after  the  federal  court  had  secured  jurisdiction 
of  the  res. 

4.  This  suit  not  having  been  begun  until  after  the  adjud- 
ication of  bankruptcy,  the  state  court  could  not  secure  juris- 

.  diction  of  the  property  belonging  to  the  bankrupt's  estate, 
the  title  to  which  was  vested  in  the  trustee  who  was  also  in  the 
possession  thereof  and  hence  an  error  was  committed  in  over- 
ruling the  demurrer,  which  error  was  not  waived  by  answering 
over.  It  follows,  from  these  considerations,  that  the  appellants' 
demurrers  should  be  sustained,  the  decree  of  the  lower  court 
reversed,  the  injunction  dissolved,  and  the  suit  dismissed. 

Kevebsed. 

Decided  20  March.  1906. 

On  Petition  for  Beiiearing. 
Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 
A  petition  for  a  rehearing  having  been  filed  by  plaintiff's 
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counsel,  we  will  consider  only  a  few  matters  stated  therein, 
deeming  those  treated  decisive  of  the  questions  presented. 

The  transcript  shows  that  this  suit  was  commenced  August 
3,  1903,  the  complaint  stating  that  the  defendant  Buck  was 
adjudged  a  bankrupt  by  the  United  States  District  Court  for 
the  District  of  Oregon  on  June  13th  of  that  year;  that  the 
defendant  Galloway  was  elected  trustee  of  the  bankrupt's  estate 
on  the  22d  day  of  the  next  month,  and,  having  duly  qualified, 
he  was  discharging  the  trust  devolving  upon  him.  It  is  further 
alleged  that  the  trustee  claims  the  right  to  take  possession  of 
all  the  timber,  saw  logs  and  lumber  belonging  to  such  estate 
and  to  sell  the  same,  thereby  depriving  plaintiff  of  its  equitable 
lien  thereon,  and  that  he  will  do  so  unless  restrained  by  order 
of  court.  It  is  also  stated  that  all  of  Buck's  property  that  is 
subject  to  plaintiff's  lien  is  insufficient  to  secure  the  payment 
of  the  sum  due  on  account  thereof.  The  answer  of  the  defend- 
ant Galloway  denies  the  material  allegations  of  the  complaint, 
except  such  as  are  admitted,  and  concedes  that  the  sheriff  of 
Union  County  seized  Buck's  logs  and  lumber  under  a  writ  of 
attachment  issued  May  7,  1903,  and  held  the  same  until  about 

the day  of  July,  1903,  when  upon  a  demand  therefor  such 

property  was  delivered  to  the  trustee,  who  holds  the  logs,  but 
that  the  lumber  had  been  sold  pursuant  to  stipulation  of  the 
parties  hereto  that  the  money  received  therefor  should  be 
treated  as  the  property.  It  is  further  stated  that  on  October 
3,  1903,  by  consideration  of  the  Circuit  Court  of  the  State  of 
Oregon  for  Union  County,  judgment  was  rendered  against 
Buck  for  the  sum  demanded  in  the  action  instituted  against 
him  May  7,  1903,  by  the  defendant  herein  the  First  Bank  of 
Elgin,  and  that  the  property  so  attached  was  ordered  to  be  sold 
and  the  proceeds  arising  therefrom  applied  in  payment  of  such 
judgment;  that  the  trustee  is  entitled  to  the  possession  of  the 
attached  property  and  to  the  proceeds  of  the  sale  of  a  part 
thereof,  for  the  purpose  of  administering  the  same  under  the 
bankrupt  laws  of  the  United  States.  The  prayer  of  the  answer 
is  for  a  decree  that  such  attachment  be  declared  a  valid  lien 
in  the  trustee's  favor  and  that  plaintiff's  claim  be  held  invalid. 


248  Goodnough  Mbbc.  Co.  v.  Galloway.  [48  Or. 

The  material  allegations  of  new  matter  in  such  answer  were 
denied  in  the  reply. 

5.  The  trustee  in  bankruptcy  having  alleged  that  the  pos- 
session of  the  logs  and  lumber  so  attached  was  delivered  to 
him,  which  averment  was  denied  in  the  reply,  the  burden  of 
proving  the  issue  was  imposed  upon  him.  T.  B.  Johnson,  a 
deputy  sheriff  of  Union  County,  as  defendants'  witness,  testi- 
fied that  in  the  action  instituted  by  the  First  Bank  of  Elgin 
against  Buck  he  attached  the  tatter's  logs  and  lumber  May  8, 
1903,  and  placed  the  same  in  charge  of  a  keeper,  and  was  asked 
if  he  knew  whether  or  not  such  property  was  delivered  to  the 
trustee  in  bankruptcy,  to  which  he  replied:  "I  did  not  turn 
it  over  myself,  but  the  records  of  the  office  show  that  it  was." 
Plaintiff's  counsel  moved  to  strike  out  that  part  of  the  answer 
relating  to  what  the  records  of  the  sheriff's  office  disclosed,  on 
the  ground  that  the  same  was  hearsay;  but,  as  the  testimony 
was  taken  before  a  referee,  no  ruling  was  made  thereon.  The 
testimony  so  objected  to  was  inadmissible  for  the  reason 
assigned,  and,  no  other  evidence  having  been  offered  upon  this 
branch  of  the  case,  the  defendant  Galloway  failed  to  prove  a 
relevant,  fact. 

6.  It  will  be  remembered  that  the  complaint  states  that  the 
trustee  in  bankruptcy  claimed  the  right  to  take  possession  of 
the  logs  and  lumber  so  attached  and  to  sell  the  same,  which 
averment,  though  a  defective  statement  of  a  fact,  is,  after 
answer,  entitled  to  all  intendments  in  favor  of  its  sufficiency 
(Oregon  &  Cal.  R.  Co.  v.  Jackson  County,  38  Or.  589^  64  Pac. 
307,  65  Pac.  369;  Mellott  v.  Downing,  39  Or.  218,  64  Pac.  393; 
Patterson  v.  Patterson,  40  Or.  560,  67  Pac.  664),  and  tanta- 
mount to  an  allegation  that  on  August  3,  1903,  when  this  suit 
was  commenced,  Galloway  had  not  taken  possession  of  such 
property.  This  averment  was  denied  in  the  answer,  thereby 
imposing  upon  plaintiff  the  burden  of  proving  the  disputed 
fact;  but  no  testimony  was  offered  thereon.  In  the  absence  of 
any  evidence  upon  this  issue,  the  presumption  that  official  duty 
has  been  regularly  performed  was  invoked,  from  which  the 
conclusion  was  drawn    that    Galloway,  as    trustee    of   Buck's 
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estate,  took  possession  of  the  attached  property  immediately 
upon  qualifying.  It  is  argued  that  the  decision  reached  is  not 
deducible  from  the  conditions  assumed,  and  that  in  the  opinion 
heretofore  announced  the  presumption  mentioned  was  improp- 
erly applied. 

The  bankruptcy  act  of  July  1,  1898,  declares  "that  all  *  * 
attachment  *  *  obtained  through  legal  proceedings  against  a 
person  who  is  insolvent,  at  any  time  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy  against  him,  shall  be 
deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt,  and 
the  property  affected  by  the  levy  *  *  shall  be  deemed  wholly 
discharged  and  released  from  the  same,  and  shall  pass  to  the 
trustee  as  a  part  of  the  estate  of  the  bankrupt" :  30  Stat.  U.  S. 
544,  565,  c.  541,  §67,  subd.  «F  (U.  S.  Comp.  St.  1901, 
p.  3450,  1  Fed.  Stat.  Ann.  525,  693).  The  testimony  clearly 
shows  that  Buck  was  insolvent  when  his  logs  and  lumber  were 
seized  by  the  sheriff,  and  that  the  attaching  creditor,  the  First 
Bank  of  Elgin,  had  reasonable  cause  to  believe  him  unable  to 
pay  his  debts.  As  such  seizure  was  made  within  four  months 
prior  to  the  filing  of  the  petition  in  bankruptcy,  the  adjudica- 
tion thereof,  in  the  absence  of  an  order  of  the  United  States 
district  court  preserving  the  lien  of  the  attachment  (Thompson 
v.  Fairbanks,  75  Vt.  361,  56  Atl.  11,  104  Am.  St.  Eep.  899), 
eo  instante,  rendered  the  qualified  right  of  property  of  the 
First  Bank  of  Elgin  in  and  to  Buck's  logs  and  lumber  null  and 
void:  Alexander  v.  Wilson,  144  Cal.  5  (77  Pac.  706);  In  re 
Tune  (D.  C.)  115  Fed.  906;  Clarke  v.  Larremore,  188  U.  S. 
486  (23  Sup.  Ct.  363,  47  L.  Ed.  555.)  It  is  admitted  by  the 
pleadings  that  the  sheriff  of  Union  County  attached  the  logs 
and  lumber  in  question  May  8,  1903,  but  his  possession  thereof 
should  not  be  presumed  to  continue  after  June  13th  of  that 
year,  when  Buck  was  adjudged  a  bankrupt  (B.  &  C.  Comp. 
§788,  subd.  33),  assuming  that  the  ]aw  had  been  obeyed: 
B.  &  C.  Comp.  §  788,  subd.  34. 

7.  If  it  be  conceded,  however,  that  these  presumptions  are 
inapplicable,  and  also  supposed,  from  the  rendition  of  the 
judgment   October  3,   1903,   ordering  a  sale  of  the  attached 
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property,  that?  the  sheriff  was,  on  that  day,  in  the  possession 
thereof,  we  do  not  think  such  control  of  the  logs  and  lumber 
sufficient  to  confer  jurisdiction  of  the  subject-matter  of  this 
suit  upon  the  state  court.  The  title  to  Buck's  unexempt  prop- 
erty evidently  became  vested  in  Galloway  as  trustee  when  the 
undertaking  of  the  latter  was  confirmed  by  the  federal  court, 
for  a  certified  copy  of  the  order  approving  such  bond  affords 
conclusive  evidence  of  the  transfer  of  the  bankrupt's  title  (30 
Stat.  U.  S.  544,  552,  c.  541,  §21,  subd.  "e";  TJ.  S.  Comp.  St. 
1901,  p.  3430;  1  Fed.  Stat,  Ann.  525,  589),  though  such  title, 
by  operation  of  law,  relates  back  to  the  date  of  the  adjudica- 
tion: 30  Stat.  IT.  S.  544,  565,  c.  541,  §70  (U.  S.  Comp.  St. 
1901,  p.  3451,  1  Fed.  Stat.  Ann.  525,  697).  The  United 
States  district  court  being  thus  constructively  in  posses- 
sion of  the  bankrupt's  unexempt  property,  a  party  claim- 
ing a  lien  thereon  could  not  by  taking  possession  of  such  prop- 
erty after  the  adjudication  secure  legal  control  thereof:  In  re 
Outman  (D.  C.)  114  Fed.  1009.  See,  also,  In  re  Reynolds 
(D.  C.)  127  Fed.  760.  In  KimberlinQ  v.  Hartly  (C.  C.)  1  Fed. 
571,  it  was  held  that,  where  an  action  is  pending  in  a  state 
court  of  competent  jurisdiction  to  enforce  a  specific  lien  on 
property  of  the  debtor,  the  subsequent  bankruptcy  of  the  debtor 
does  not  divest  the  state  court  of  its  jurisdiction  to  proceed  to 
a  final  decree  in  the  cause  and  to  execute  the  same.  To  the 
same  effect  is  the  case  of  National  Bank  v.  Hobbs  (C.  C.)  118 
Fed.  626.  It  would  seem  necessarily  to  follow  that  the  con- 
verse of  this  legal  proposition  is  true — that,  after  an  adjudi- 
cation of  bankruptcy  by  a  federal  court,  a  suit  or  action  cannot 
be  commenced  in  a  state  court,  affecting  the  unexempt  property 
of  the  bankrupt,  if  objection  to  the  want  of  jurisdiction  of  the 
subject-matter  be  suitably  interposed.  If  the  sheriff  of  Union 
County  had  possession  of  Buck's  logs  and  lumber  when  this 
suit  was  instituted,  and  the  trustee  was  threatening  to  take 
possession  thereof  as  alleged  in  the  complaint,  the  plaintiff 
herein  cannot  take  advantage  of  such  facts;  for  in  a  suit  by 
the  trustee  to  determine  his  right  of  possession  the  state  court 
and  its  officer,  the  sheriff,  must  necessarily  yield  all  interests 
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in  and  rights  to  the  property  to  the  federal  tribunal  which  first 
secured  jurisdiction  thereof,  and  is,  therefore,  authorized  to 
administer  the  bankrupt's  estate  in  the  interest  of  the  creditors. 
We  think  that  jurisdiction  of  the  subject-matter  was  not  se- 
cured by  bringing  a  suit  against  Buck  in  the  state  court,  after 
he  had  been  adjudged  a  bankrupt,  regardless  of  who  was  in 
possession  of  his  property  at  the  time  such  suit  was  instituted. 
8.  It  is  maintained  by  plaintiff's  counsel  that  a  trustee  in 
bankruptcy  is  not  obliged  to  take  possession  of  that  part  of  a 
bankrupt's  unexempt  property  which  is  so  incumbered  with 
liens  that  after  the  payment  thereof  nothing  would  remain  for 
the  creditors,  and,  this  being  so,  it  was  improperly  stated  in 
the  former  opinion  that  Galloway  could  not  waive  jurisdiction 
of  the  subject-matter.  The  answer  of  the  defendant  Galloway 
denied  that  the  plaintiff  had  any  lien  upon  the  logs  or  lumber 
in  question,  and  the  complaint  averred  that  the  trustee  in 
bankruptcy  claimed  the  right  to  take  possession  of  such  prop- 
erty and  to  sell  it,  thereby  depriving  plaintiff  of  its  lien.  The 
pleadings  do  not  show  any  waiver  by  Galloway  of  his  right  to 
the  property  of  the  bankrupt.  After  the  trustee's  demurrer 
to  the  complaint  was  overruled,  he  answered  over,  setting  up 
the  attachment  of  Buck's  property  and  claiming  rights  there- 
under on  behalf  of  the  creditors  of  the  bankrupt  estate.  It 
has  been  held  under  a  former  bankrupt  act  thai  when  an 
assignee  in  bankruptcy  makes  no  objection  to  the  jurisdiction 
of  a  state  court  over  the  subject-matter,  but  voluntarily  appears 
and  litigates  his  rights  therein,  he  and  those  whom  he  repre- 
'sents  are  bound  by  the  judgment  of  such  court:  Mays  v.  Frit- 
ton,  87  U.  S.  (20  Wall.)  414  (22  L.  Ed.  389) ;  Winchester  v. 
Heiskell,  119  F.  S.  450  (7  Sup.  Ct.  281,  30  L.  Ed.  462).  In 
the  case  at  bar  the  defendant  Galloway  did  not  voluntarily 
appear  in  this  suit,  but  challenged  the  jurisdiction  of  the  state 
court  over  the  subject-matter.  When  his  demurrer,  based  on 
that  ground,  was  overruled,  he  sought  by  answer  to  secure  the 
property  involved  for  the  benefit  of  the  creditors  of  Buck's 
(state.  In  HarJcness  v.  Hyde,  98  U.  S.  476  (25  L.  Ed.  237),  it 
was  held  that  illegality  in  the  service  of  process  by  which  juris- 
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diction  is  to  be  obtained  is  not  waived  by  the  special  appearance 
of  the  defendant  to  move  that  the  service  be  set  aside,  nor, 
after  such  motion  is  denied,  by  his  answering  to  the  merits. 
Such  illegality  is  considered  waived  only  when  he,  without 
having  insisted  upon  it,  pleads  in  the  first  instance  to  the  mer- 
its. The  trustee  did  not  in  this  case  at  first  plead  to  the  mer- 
its, but  demurred;  and  hence  he  did  not  waive  jurisdiction  of 
the  subject-matter. 

It  follows  from  these  considerations  that  the  petition  for  a 
rehearing  is  denied. 

Reversed:  Rehearing  Denied. 


Decided  26  June,   1906. 
STATE  17.  MULLER. 

85   Pac    865. 
Constitutional  Law — Police  Power — Right  to  Labor. 

1.  The  property  right  to  labor  or  employ  labor  on  terms  satisfactory 
to  the  contracting  parties,  guaranteed  by  the  fourteenth  amendment  to 
the  federal  constitution,  Is  subject  to  the  limitation  of  the  right  of  the 
state,  under  its  police  power,  to  reasonably  regulate  callings  that  affect 
the  public  health  and  welfare. 

Constitutional  Law — Regulating  Hours  or  Labor  bt  Females.* 

2.  A  statute  forbidding  employers  to  require  women  to  work  more 
than  ten  hours  during  a  day  In  any  factory,  laundry  or  mechanical  estab- 
lishment, such  as  Laws  1903,  pp.  148,  149,  1 1,  does  not  violate  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States,  forbidding 
the  taking  of  life,  liberty  or  property  without  due  process  of  law,  nor 
Const.  Or.  Art.  I,  1 1,  declaring  that  all  men  have  equal  rights,  nor  Sec- 
tion 20,  forbidding  the  granting  of  special  privileges  to  particular  persons, 
as  such  law  Is  not  an  unreasonable  or  extravagant  exercise  of  the  police 
power  over  a  subject  deemed  of  vital  interest  to  the  public  welfare,  and 
does  not  discriminate  between  persons  engaged  in  the  same  kind  of 
business. 

From  Multnomah:  Alfred  F.  Seabs,  Jr.,  Judge. 

Curt  Muller,  the  proprietor  of  a  laundry,  was  convicted  of 
requiring  a  woman  employed  in  his  establishment  to  work  more 
than  ten  hours  therein  during  a  stated  day,  and  appeals. 

Affirmed. 


•Note. — In  63  Central  Law  Journal  is  a  series  of  four  articles  on  the 
question  of  state  control   of  labor  under  these   headings: 
The  State's  Right  to  Limit  the  Hours  of  Labor,  p.  147  ; 
Hours  of  Labor  in  Dangerous  or  Unhealthy  Employments,  p.  163; 
Employment  of  Women  and  Children,   p.   181 ; 
Labor  on  Public  Works,  p.   198.  Rbportbr. 
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For  appellant  there  was  a  brief  over  the  names  of  William 
David  Fenton  and  E.  S.  J.  McAllister,  with  an  oral  argument  by 
Mr.  Fenton. 

For  the  State  there  was  a  brief  over  the  names  of  A.  M. 
Crawford,  Attorney  General,  John  Manning,  District  Attorney,* 
and  Bert  Emory  Haney,  with  an  oral  argument  by  Mr.  Haney. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

In  1903  the  legislature  passed  an  act  which,  among  other 
things,  provided  that  "no  female  [shall]  be  employed  in  any 
mechanical  establishment,  or  factory,  or  laundry  in  this  State 
more  than  10  hours  during  any  one  day"  and  that  "any  em- 
ployer who  shall  require  any  female  to  work  in  any  of  the 
places  mentioned"  more  than  ,the  prohibited  time  "shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be" 
punished,  etc.:  Laws  1903,  p.  148.  The  defendant  was  con- 
victed for  a  violation  of  this  act  by  requiring  a  female  to  work 
more  than  the  prescribed  time  in  a  laundry.  He  appeals  to 
this  court  on  the  ground  that  the  law  is  unconstitutional  and 
void,  as  violative  of  the  Fourteenth  Amendment  to.  the  Consti- 
tution of  the  United  States,  which  provides  that  no  state  shall 
"deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,"  and  of  Sections  1  and  20  of  Article  I  of  the 
constitution  of  this  State,  as  follows : 

Section  1.  "We  declare  that  all  men,  when  they  form  a  social 
compact,  are  equal  in  rights." 

And  Section  20: 

"No  law  shall  be  passed  granting  to  any  citizen  or  class  of 
citizens,  privileges  or  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens." 

1.  The  right  to  labor,  or  employ  labor,  on  such  terms  and 
conditions  as  may  be  agreed  upon  by  the  interested  parties,  is 
not  only  a  liberty  but  a  property  right  guaranteed  to  every 
citizen  by  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  and  cannot  be  arbitrarily  interfered  with 
by  the  legislature:  Lochner  v.  New  York,  198  U.  S.  45  (25 
Sup.  Ct.  539,  49  L.  Ed.  937)  ;  Ex  parte  Kvback,  85  Cal.  274 
(24  Pac.  737,  9  L.  R.  A.  482,  20  Am.  St.  Rep.  226) ;  Frorer  v. 
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People,  141  111.  171  (31  N.  E.  395,  16  L.  R.  A.  492)  ;  State 
v.  Loomis,  115  Mo.  307  (22  S.  W.  350,  21  L.  R.  A.  789) ; 
Low  v.  Rees  Printing  Co.,  41  Neb.  127  (59  X.  W.  362,  24 
L.  R.  A.  702,  43  Am.  St.  Rep.  670);  Seattle  v.  Smyth,  22 
Wash.  327  (60  Pac.  1120,  79  Am.  St.  Rep.  939).  But  the 
amendment  was  not  designed  or  intended  to  limit  the  right  of 
the  state,  under  its  police  power,  to  prescribe  such  reasonable 
regulations  as  may  be  necessary  to  promote  the  welfare,  peace, 
morals,  education  or  good  order  of  the  people,  and  therefore 
the  hours  of  work  in  employments  which  are  detrimental  to 
health  may  be  regulated  by  the  legislature:  Holden  v.  Hardy, 
169  U.  S.  366  (18  Sup.  Ct.  383,  42  L.  Ed.  780). 

The  right  to  labor  and  to  contract  for  labor,  like  all  rights, 
is  itself  subject  to  such  reasonable  limitations  as  are  essential 
to  the  peace,  health,  welfare  and  good  order  of  the  community, 
and,  as  said  by  the  Supreme  Court  of  the  United  States:  "A 
large  discretion  is  necessarily  vested  in  the  legislature  to  deter- 
mine, not  only  what  the  interests  of  the  public  require,  but 
what  measures  are  necessary  for  the  protection  of  such  inter- 
ests": Lawton  v.  Steele,  152  U.  S.  133  (14  Sup.  Ct.  499,  38 
L.  Ed.  385).  In  Holden  v.  Hardy,  169  U.  S.  366  (18  Sup.  Ct. 
383,  42  L.  Ed.  780),  the  court,  referring  to  the  limitations 
placed  by  a  state  upon  the  hours  of  workmen  in  underground 
mines,  said :  "These  employments,  when  too  long  pursued,  the 
legislature  has  judged  to  be  detrimental  to  the  health  of  the 
employees,  and,  so  long  as  there  are  reasonable  grounds  for 
believing  that  this  is  so,  its  decision  upon  this  subject  cannot 
be  reviewed  by  the  federal  courts/'  And  in  the  subsequent  case 
of  Oundling  v.  Chicago,  177  U.  S.  183  (20  Sup.  Ct.  633,  44 
L.  Ed.  725),  the  court  uses  this  language:  "Regulations  re- 
specting the  pursuit  of  a  lawful  trade  or  business  are  of  very 
frequent  occurrence  in  the  various  cities  of  the  country,  and 
what  such  regulations  shall  be  and  to  what  particular  trade, 
business  or  occupation  they  shall  apply,  are  questions  for  the 
state  to  determine,  and  their  determination  comes  within  the 
proper  exercise  of  the  police  power  by  the  state,  and  unless  the 
regulations  are  so  utterly  unreasonable  and  extravagant  in  their 
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nature  and  purpose  that  the  property  and  personal  rights  of 
the  citizen  are  unnecessarily,  and  in  a  manner  wholly  arbitrary, 
interfered  with  or  destroyed  without  due  process  of  law,  they 
do  not  extend  beyond  the  power  of  the  state  to  pass,  and  they 
form  no  subject  for  federal  interference."  The  legislature 
may  not,  therefore,  unduly  interfere  with  the  liberty  of  con- 
tract, or  arbitrarily  limit  the  right  of  a  citizen  to  enter  into 
such  contracts  as  to  him  may  seem  expedient  or  desirable;  but 
it  may  prescribe  reasonable  regulations  in  reference  thereto 
and  limitations  thereon  to  promote  the  general  welfare  and 
guard  the  public  health,  and  the  power  of  the  cottrts  to 
review  such  regulations  exists  only  "when  that  which  the 
legislature  has  done  comes  within  the  rule  that  if  a 
statute,  purporting  to  have  been  enacted  to  protect  the 
public  health,  the  public  morals,  or  the  public  safety,  has  no 
real  or  substantial  relation  to  those  objects,  or  is  beyond  all 
question  a  plain,  palpable  invasion  of  rights  secured  by  the 
fundamental  law":  Javobson  v.  Massachusetts,  197  U.  S.  11, 
31  (25  Sup.  Ct.  358,  49  L.  Ed.  643). 

2.  Now,  the  statute  in  question  was  plainly  enacted,  although 
not  so  declared  therein,  in  order  to  conserve  the  public  health 
and  welfare  by  protecting  the  physical  well-being  of  females 
who  work  in  mechanical  establishments,  factories  and  laun- 
dries. Such  legislation  must  be  taken  as  expressing  the  belief 
of  the  legislature,  and  through  it  of  the  people,  that  the  labor 
of  females  in  such  establishments  in  excess  of  10  hours  in  any 
one  day  is  detrimental  to  health  and  injuriously  affects  the 
public  welfare.  The  only  question  for  the  court  is  whether 
such  a  regulation  or  limitation  has  any  real  or  substantial  rela- 
tion to  the  object  sought  to  be  accomplished,  or  whether  it  is 
"so  utterly  unreasonable  and  extravagant"  as-  to  amount  to  a 
mere  arbitrary  interference  with  the  right  to  contract.  On  this 
question  we  are  not  without  authority.  Legislation  limiting 
the  hours  during  which  women  may  be  employed  is  in  force  in 
several  of  the  states  of  the  Union,  and,  so  far  as  we  are  advised, 
such  legislation  has  everywhere  been  upheld,  except  in  the 
State  of  Ilinoie.     This  particular  class  of  legislation  was  first 
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enacted  in  Massachusetts,  and  came  before  the  supreme  court 
of  that  state  in  Commonwealth  v.  Hamilton  Mfg.  Co.  120  Mass. 
383.  The  law  provided  that  "no  minor  under  the  age  of  18 
years,  and  no  woman  over  that  age,  shall  be  employed  in  labor- 
ing by  any  person,  firm  or  corporation  in  any  manufacturing 
establishment  in  this  commonwealth  more  than  10  hours  in  any 
one  day,"  except  in  certain  cases,  and  that  "in  no  case  shall 
the  hours  of  labor  exceed  60  per  week."  This  law  was  held 
valid,  the  court  declaring  that  it  was  not  in  violation  of  any 
rights  reserved  to  the  individual  citizen,  because  "it  merely 
provides  that  in  an  employment  which  the  legislature  has  evi- 
dently deemed  to  some  extent  dangerous  to  health  no  person 
shall  be  engaged  in  labor  more  than  10  hours  a  day  or  60  hours 
a  week.  There  can  be  no  doubt  that  such  legislation  may  be 
maintained  either  as  a  health  or  police  regulation,  if  it  were 
necessary  to  resort  to  either  of  those  sources  for  power.  This 
principle  has  been  so  frequently  recognized  in  this  common- 
wealth that  reference  to  the  decisions  is  unnecessary."  And 
it  was  held  that  the  law  did  not  violate  the  right  of  the  female 
employee  to  labor  in  accordance  with  her  own  judgment  as  to 
the  number  of  hours  she  should  work,  because  it  merely  pro- 
hibited her  being  employed  continuously  in  the  same  service 
more  than  a  certain  number  of  hours  during  a  day  or  week, 
leaving  her  free  to  work  elsewhere  as  many  hours  as  she  might 
desire. 

In  1899  the  legislature  of  Nebraska  (Laws  1899,  p.  362, 
c.  107)  enacted  a  law  providing  that  "no  female  shall  be  em- 
ployed in  any  manufacturing,  mechanical  or  mercantile  estab- 
lishments, hotel  or  restaurant  in  this  state  more  than  sixty 
hours  during  any  one  week  and  that  ten  hours  shall  constitute 
a  day's  labor."  This  legislation  was  upheld  by  the  court  on 
the  ground  that  it  was  a  reasonable  regulation  to  promote  the 
public  good  and  to  protect  the  health  and  well-being  of  women 
engaged  in  labor  in  the  establishments  mentioned  in  the  act, 
and  therefore  came  within  the  police  powers  of  the  state :  Wen- 
ham  v.  State,  65  Neb.  394,  405  (91  N.  W.  421,  58  L.  R.  A. 
825).    The  court  said:    "Women  and  children  have  always,  to 
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a  certain  extent,  been  wards  of  the  state.  Women  in  recent 
years  have  been  partly  emancipated  from  their  common-law 
disabilities.  They  now  have  a  limited  right  to  contract.  They 
may  own  property,  real  and  personal,  in  their  own  right,  and 
may  engage  in  business  on  their  own  account.  But  they  have 
no  voice  in  the  enactment  of  the  laws  by  which  they  are  gov- 
erned, and  can  take  no  part  in  municipal  affairs.  They  are 
unable,  by  reason  of  their  physical  limitations,  to  endure  the 
same  hours  of  exhaustive  labor  as  may  be  endured  by  adult 
males.  Certain  kinds  of  work,  which  may  be  performed  by 
men  without  injury  to  their  health,  would  wreck  the  consti- 
tutions and  destroy  the  health  of  women,  and  render  them 
incapable  of  bearing  their  share  of  the  burdens  of  the  family 
and  the  home.  The  state  must  be  accorded  the  right  to  guard 
and  protect  women,  as  a  class,  against  such  a  condition;  and 
the  law  in  question,  to  that  extent,  conserves  the  public  health 
and  welfare." 

In  1901  a  similar  statute  was  enacted  in  the  State  of  Wash- 
ington,  and  was  held  valid  by  the  supreme  court  in  State  v. 
Buchanan,  29  Wash.  602  (70  Pac.  52,  59  L.  R.  A.  342,  92 
Am.  St.  Eep.  930),  Mr.  Justice  Dunbar  saying:  "It  is  a  mat- 
ter of  universal  knowledge  with  all  reasonably  intelligent  peo- 
ple of  the  present  age  that  continuous  standing  on  the  feet  by 
women  for  a  great  many  consecutive  hours  is  deleterious  to 
their  health.  It  must  logically  follow  that  that  which  would 
deleteriously  affect  any  great  number  of  women,  who  are  the 
mothers  of  succeeding  generations,  must  necessarily  affect  the 
public  welfare  and  the  public  morals.  Law  is,  or  ought  to  be, 
a  progressive  science.  While  the  principles  of  justice  ore 
immutable,  changing  conditions  of  society  and  the  evolution  of 
employment  make  a  change  in  the  application  of  principles 
absolutely  necessary  to  an  intelligent  administration  of  govern- 
ment/' 

The  case  of  Ritchie  v.  People,  155  HI.  98  (40  N*.  E.  454,  29 
L.  R.  A.  79,  46  Am.  St.  Rep.  315),  is  the  only  decision  to  which 
our  attention  has  been  called,  or  which  we  have  been  able  to 
find,  in  which  an  act  of  the  kind  under  consideration  has  been 

(48th  Or.— 17) 
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held  unconstitutional  and  void.  The  case  is  well  considered 
and  ably  presented,  but  is,  we  think,  borne  down  by  the  weight 
of  authority  and  sound  reason.  We  are  of  the  opinion,  there- 
fore, that  the  act  in  question  is  not  void  because  an  arbitrary 
and  unwarranted  limitation  of  the  right  of  contract,  but  is 
within  the  police  power  of  the  state. 

Nor  can  we  concur  with  counsel  that  it  is  an  arbitrary  and 
unwarrantable  discrimination  against  persons  engaged  in  the 
particular  businesses  or  employments  specified, .  because  persons 
in  other  businesses  or  callings  are  not  prohibited  from  requiring 
or  permitting  their  female  employees  to  work  more  than  10 
hours  a  day.  Nearly  all  legislation  is  special  in  the  objects 
sought  to  be  obtained  or  in  its  application,  and  the  general  rule 
is  that  such  legislation  does  not  infringe  the  constitutional 
right  to  equal  protection  of  the  laws  when  all  persons  subject 
thereto  are  treated  alike  under  like  circumstances  and  condi- 
tions: In  re  Oberg,  21  Or.  406  (28  Pac.  130,  14  L.  B.  A.  577) ; 
Ex  parte  Northup,  41  Or.  489  (69  Pac.  445).  "The  discrim- 
inations which  are  open  to  objection,"  says  Mr.  Justice  Field, 
in  Soon  Hmg  v.  Crowley,  113  U.  S.  703,  709  (5  Sup.  Ct.  730, 
28  L.  Ed.  1145),  "are  those  where  persons  engaged  in  the  same 
business  are  subjected  to  different  restrictions,  or  are  held 
entitled  to  different  privileges,  under  the  same  conditions.  It 
is  only  then  that  the  discrimination  can  be  said  to  impair  that 
equal  right  which  all  can  claim  in  the  enforcement  of  the  laws." 

The  judgment  is  affirmed.  Affirmed. 


Argued   22    March,    decided   24   July,    1906. 
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If48      m  86    Pac.    369. 

Public    Lands — Patent — Nebd   op   Delivery   and   Acceptance. 

1.  A  patent  from  the  United  States  to  a  state  for  public  land  1s  not 
open  to  the  pbjection  of  incompetency  without  evidence  that  it  was 
received  by  the  state  or  some  authorized  agent,  as  the  mere  execution 
of  a  patent  by  the  United  States  officers  Is  sufficient  to  pass  the  title 
without  delivery,  the  patent  being  a  public  record. 

Conclusiveness  op   State  Deed  on  Collateral  Attack. 

2.  The'  State  Land  Board  being  the  land  department  of  the  State  of 
Oregon,  Its  deeds  are  conclusive  as  to  the  right  to  convey  the  land 
therein  described,  and  are  not  open  to  collateral  attack  in  a  law  action. 
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Right  of  State  to  Peso  Mobi  Than  320  Acres  to  One  Person. 

3.  A  deed  from  the  State  Land  Board  of  Oregon  for  more  than  320 
acres  of  state  land  to  one  person  Is  not  void  on  Its  face  for  want  of 
authority  In  the  grantor  to  convey  more  than  that  quantity  of  such  land, 
though  the  law  limits  to  320  acres  the  amount  of  any  one  purchase,  for 
certificates  of  sale  are  transferable,  and  one  deed  may  be  made  for  the 
total  of  many  purchases  that  have  been  lawfully  acquired  by  one  person. 

Public    Land— Title   by    Relation    Through    Patent. 

4.  The  title  of  a  patentee  of  swamp  land  from  the  State  of  Oregon 
relate*  to  the  date  of  the  grant  from  the  United  States  to  the  state,  and 
carries  the  title  as  though  it  had  been  then  execute^. 

Conclusiveness   of  Patent  on   Collateral   Attack — Presumption.* 

5.  Where  the  officers  of  the  government,  federal  or  state,  have  issued 
a  patent  in  due  form  of  law  which  on  its  face  is  sufficient  to  convey  title 
to  the  land  therein  described,  it  will  be  conclusively  presumed  by  courts 
of  law  that  all  prerequisites  to  the  Issuance  of  a  valid  patent  were  com- 
plied with,  and  therefore  the  title  is  not  open  to  collateral  attack  in  a 
law   action. 

Timber  Culture  Claims — Effect  of  Death  of  Claimant. 

6.  The  death  of  a  timber  culture  entryman  before  making;  final  proof 
entirely  ends  his  rights  to  the  land  and  any  deed  that  may  thereafter 
issue  to  his  heirs  for  such  land  runs  to  them  directly  from  the  govern- 
ment and  not  through  their  ancestor.  An  administrator  of  the  estate  of 
such  a  claimant  has  no  rights  whatever  as  to  the  land  so  entered. 

Prom  Lake:  Henby  L.  Benson,  Judge. 

Statement  by  Mb.  Justice  Hailey. 

This  is  an  action  by  the  Warner  Valley  Stock  Co.,  a  corpo- 
ration, against  J.  L.  Morrow,  to  recover  the  possession  of  real 
property  in  Lake  County,  Oregon,  described  as  the  N.  W.  I 
of  section  35  in  township  39  S.,  range  24  E.  of  the  Willamette 
Meridian.  The  appeal  is  from  a  judgment  in  favor  of  the 
plaintiff.  The  complaint  is  in  the  usual  form.  The  answer 
"denies  each  and  every  allegation  of  the  complaint  except  as 
hereinafter  admitted  and  averred,"  and  then  sets  up  as  affirma- 
tive defenses  (1)  the!  statute  of  limitations,  and  (2)  adverse 
possession,  neither  of  which  was  urged  at  the  hearing  or  in  the 
brief;  (3)  legal  title  of  the  lands  in  the  United  States;  and 
(4)  defendant's  claim  thereto  under  a  timber  culture  filing 
by  one  John  W.  Morrow,  substantially  as  follows:  That  on 
March  12,  1888,  John  W.  Morrow,  being  qualified  to  acquire 
lands  from  the  United  States  under  the  homestead  and  pre- 

•Note. — As  to  the  conclusiveness  and  finality  of  the  decisions  of  the 
land  department  of  the  United  States  concerning  matters  within  Its 
jurisdiction,  see  note  in  89  Am.  St.  Rep.  162  collecting  many  authorities. 

Reporter. 
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emption  laws,  settled  upon  the  lands  described  in  the  complaint 
with  intent  to  acquire  title  thereto  as  a  timber  culture  claim 
under  the  laws  of  the  United  States,  and  on  March  15,  1889, 
duly  made  and  filed  his  timber  culture  application  for  said 
lands  in  the  United  States  land  office  at  Lakeview,  Oregon,  and 
paid  all  fees  and  costs  of  such  entry,  and  received  his  receipt 
and  certificate  of  entry  from  the  register  and  receiver;  and  that 
such  entry  was  made  in  good  faith  and  for  the  sole  purpose 
of  acquiring  said  land  as  a  timber  culture  claim;  and  that 
thenceforth  he  continuously  resided  upon  and  improved  said 
land  and  offered  to  make  final  proof  thereon  up  to  the  time  of 

his  death  on  the day  of ,  190 — ;  that  since  the  death 

of  John  W.  Morrow,  the  defendant  has  been  appointed  the 
administrator  of  his  estate  and  entered  into  possession  of  said 
land  and  ever  since  has  been,  and  now  is,  such  administrator, 
and  in  possession  of  said  property  as  administrator,  and  not 
otherwise;  "that  from  and  since  the  date  of  making  said  entry 
defendant  has  been  in  the  actual  and  exclusive  possession  and 
occupation  of  said  land,"  and  that  said  tract  of  land  was  on 
March  12,  1860,  and  on  March  12,  1888,  dry  land  suitable  for 
agricultural  purposes,  and  never  was  swamp  nor  overflowed 
land  nor  mineral  land,  nor  sold  or  disposed  of  by  the  United 
States  in  any  way  for  any  purpose  whatever,  but  was  public 
land  belonging  to  the  United  States,  subject  to  said  timber  cul- 
ture entry  of  John  W.  Morrow  as  aforesaid;  and  that  the 
defendant  was  at  the  commencement  of  this  action  and  still  is 
the  owner  of  a  legal  estate  in  said  tract  of  land  and  in  the 
actual  possession  and  entitled  to  the  possession  of  the  same. 
A  reply  was  filed  to  this  answer,  denying  all  of  its  material 
allegations,  except  possession  on  the  part  of  the  defendant  and 
the  making  of  the  timber  culture  entry  by  John  W.  Morrow, 
and  alleging  the  cancellation  of  such  timber  culture  entry  by 
the  Secretary  of  the  Interior  on  March  16,  1903. 

At  the  trial  the  plaintiff  offered  in  evidence  a  certified  copy 
of  the  patent  from  the  United  States  to  the  State  of  Oregon 
for  the  lands  in  question  and  other  lands  amounting  to  about 
3,000  acres,  dated  October  6,  1903,  properly  executed  and  duly 


July,  1906]  Warner  Valley  Stock  Co.  v.  Morrow.  261 

recorded  in  the  United  States  General  Land  Office  and  also  in 
the  office  of  the  County  Clerk  of  Lake  County,  Oregon,  which 
patent  recites  that  "the  several  tracts  or  parcels  of  land  here- 
inafter described  have  been  selected  as  'Swamp  and  Overflowed 
Lands'  inuring  to  the  said  state  under  the  act  af oresaid."  "And 
for  which  the  Governor  of  the  State  of  Oregon  has  requested 
a  patent  issued  to  the  said  State  as  required  in  the  aforesaid 
acts."  The  defendant  objected  to  the  introduction  of  this 
patent  "for  the  reason  that  it  was  incompetent  and  immaterial 
and  that  it  does  not  show  on  its  face  that  it  was  ever  received 
by  the  State  of  Oregon  or  by  any  officer  of  the  State  of  Oregon 
authorized  to  receive  the  same;  that  it  is  not  recorded  in  any 
of  the  state  land  records,  and  does  not  purport  to  be  and  there 
is  nothing  to  show  that  it  lias  ever  been  received  or  accepted  in 
any  manner  by  the  State  of  Oregon" ;  and  also  offered  to  show 
that  the  patent  had  never  been  received  or  accepted  by  the 
State  of  Oregon,  which  objection  and  offer  were  overruled.  The 
plaintiff  then  offered  in  evidence  a  certified  copy  of  the  patent 
from  the  State  of  Oregon  to  the  plaintiff  covering  the  lands  in 
controversy,  dated  June  23,  1899,  which  patent  included  about 
5,000  acres  of  other  land.  Defendant  objected  to  the  intro- 
duction of  this  for  two  reasons:  (1)  It  conveyed  more  than  320 
acres  of  land  to  one  person,  whereas. the  state  law  limits  the 
sale  of  state  lands  to  any  one  person  to  320  acres;  and  (2)  at 
the  time  of  the  execution  of  the  deed  the  State  of  Oregon  had 
no  title.  The  objection  was  overruled.  Plaintiff  then  rested, 
and  defendant  moved  the  court  to  instruct  the  jury  to  return 
a  verdict  for  the  defendant  on  the  ground  that  (1)  there  was 
no  evidence  showing  defendant  in  possession  of  the  land  at 
the  commencement  of  the  suit;  (2)  there  was  no  evidence  of 
title  having  been  proven.  This  motion  was  overruled  and  a 
motion  for  a  nonsuit  was  also  overruled. 

The  defendant  then  offered  in  evidence  certified  copies  of 
certain  powers  of  attorney  and  deeds  and  applications  to  pur- 
chase swamp  lands,  and  records  of  the  proceedings  of  the  State 
Land  Board  covering  the  lands  in  question  and  other  lands 
prior  to  the  issuance  of  the  patent  by  the  State  to  the  plaintiff, 
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all  which  were  excluded.  Defendant  then  offered  testimony 
tending  to  show  that  the  Governor  of  the  State  had  on  July 
27,  1903,  and  at  subsequent  dates,  refused  to  accept  or  receive 
any  patent  or  approve  the  list  of  swamp  lands  which  included  % 
the  lands  in  controversy,  and  had  protested  against  the  issu- 
ance of  any  patent  to  the  State  of  Oregon  for  such  lands, 
which  was  also  excluded.  Defendant  also  offered  evidence  to 
prove  that  the  land  in  controversy  was  in  1884  dry  land  and 
neither  swamp  nor  overflowed  within  the  act  of  Congress  of 
1860  granting  such  lands  to  the  State  of  Oregon,  which  was 
also  excluded.  After  the  defendant  rested,  the  plaintiff  moved 
the  court  to  instruct  the  jury  to  bring  in  a  verdict  in  favor  of 
the  plaintiff,  which  motion  was  allowed,  and  a  verdict  found 
in  favor  of  the  plaintiff,  and  judgment  entered,  from  which 
this  appeal  was  taken.  Affibmed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr. 
Edward  Byers  Watson,  Mr.  John  Hicklin  Hall  and  Mr.  Andrew 
Murray  Crawford. 

For  respondent  there  was  a  brief  over  the  names  of  Charles 
Amos  Cogswell  and  Coovert  &  Stapleton,  with  oral  arguments 
by  Mr.  Cogswell  and  Mr.  E.  E.  Coovert. 

Mb.  Justice  Hatley  delivered  the  opinion  of  the  court. 

1.  The  objection  to  the  introduction  in  evidence  of  the  certi- 
fied copy  of  the  patent  of  the  United  States  to  the  State  was 
nob  well  taken.  The  law  is  well  settled  that  title  by  patent 
from  the  United  States  is  title  by  record,  and  the  delivery  of 
the  patent  to  the  patentee  is  unnecessary  to  pass  title  as  in  the 
conveyance  by  a  private  person :  United  States  v.  Schurz,  102 
U.  S.  378  (26  L.  Ed.  167) ;  Eltzroth  v.  Rywn,  89  Cal.  135-139 
(26  Pac.  647) ;  Le  Roy  v.  Clayton,  2  Sawy.  493  (Fed.  Cas.  No. 
8,268) ;  26  Am.  &  Eng.  Encyc.  Law  (2  ed.),  421. 

2.  The  objection  to  the  patent  from  the  State  to  the  plaintiff 
is  based  upon  Section  4,  p.  42,  of  the  Session  Laws  of  1878,* 
authorizing  the  sale  of  not  exceeding  320  acres  to  any  one  per- 
son. This,  however,  is  untenable.  The  state  land  board  under 
our  law  is  the  land  department  of  the  State :  Corps  v.  Brooks, 

•Laws  1878,  pp.   41.  42.  |  4. 
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8  Or.  223;  Robertson  v.  State  Land  Board,  42  Or.  183,  187  (70 
Pac.  614).  And,  as  stated  by  Mr.  Justice  Field  in  Smelting 
Co.  v.  Kemp,  104  U.  S.  646  (26  L.  Ed.  875) :  "A  patent,  in 
a  court  of  law,  is  conclusive  as  to  matters  properly  determinable 
by  the  land  department  when  its  action  is  within  the  scope  of 
its  authority;  that  is,  when  it  has  jurisdiction  under  the  law  to 
convey  the  land.  In  that  court  the  patent  is  unassailable  for 
mere  errors  of  judgment.  Indeed,  the  doctrine  as  to  the  regu- 
larity and  validity  of  its  acts,  where  it  has  jurisdiction,  goes  so 
far  that  if  in  any  circumstances  under  existing  law  a  patent 
would  be  held  valid,  it  will  be  presumed  that  such  circumstances 
exist":  Eastern  Oregon  Land  Co.  v.  Andrews,  45  Or.  203,  210 
(77  Pac.  117). 

3.  This  court  has  held  in  Oliem  v.  Board  of  Commissioners, 
16  Or.  479  (19  Pac.  16),  that  a  person  who  has  purchased  from 
the  state  land  board  the  maximum  quantity  of  land  allowed  to 
be  purchased  by  one  person  is  not  thereby  disqualified  from 
taking  an  assignment  of  a  certificate  of  purchase  from  the 
board  to  another  applicant  under  the  act  and  receiving  a  deed 
from  the  board  for  such  lands  in  his  own  name.  It  being  pos- 
sible under  the  law  for  the  plaintiff  to  have  purchased  certifi- 
cates from  other  persons  and  have  the  lands  conveyed  to  it,  the 
court  could  not  say  from  the  mere  number  of  acres  conveyed 
that  the  patent  was  void,  and  rightly  overruled  the  objection  to 
its  introduction  upon  that  ground. 

4.  The  question  raised  by  the  objection  as  to  the  title  of  the 
State  at  the  time  of  the  issuance  of  its  patent  to  the  plaintiff 
is  disposed  of  adversely  to  the  defendant  herein  in  the  case  of 
tParner  Stock  Co.  v.  Calderwood,  36  Or.  228-233  (59  Pac.  115), 
which  holds  that  the  plaintiff's  title,  upon  the  issuance  of  the 
patent  from  the  United  States,  relates  back  to  the  date  of  the 
grant  to  the  State,  March  12,  1860,  when  the  swamp  land  act 
was  extended  to  Oregon. 

5.  The  evidence  offered  to  prove  the  land  was  not  swamp 
land,  and  the  records  and  proceedings  of  the  state  land  board, 
were  properly  rejected,  for  such  evidence  was  an  attempt  to 
impeach  the  patent  from  the  Government  to  the  State  and  the 
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patent  from  the  State  to  plaintiff,  and  was  clearly  not  admissible 
in  a  law  action:  Sanford  v.  Sanford,  19  Or.  4  (13  Pac.  602) ; 
Warner  Stock  Co.  v.  Calderwood,  36  Or.  228-233  (59  Pac.  115) ; 
Small  v.  Lutz,  41  Or.  570-578  (69  Pac.  825)  j  Smelting  Co.  v. 
Kemp,  104  U.  S.  645  (26  L.  Ed.  875).  Where  the  authorized 
officers  of  the  government  have  issued  a  patent  in  due  form  of 
law  which  on  its  face  is  sufficient  to  convey  the  title  to  the  land 
described  in  it,  it  will  be  presumed  that  all  the  prerequisites 
to  the  issuance  of  a  valid  patent  have  been  complied  with,  and 
the  title  conveyed  is  impregnable  to  collateral  attack:  26  Am. 
&  Eng.  Encyc.  Law  (2  ed.),  390.  The  reason  of  this  rule  is 
fully  and  ably  stated  in  Smelting1  Co.  v.  Kemp,  104  U.  S.  645 
(26  L.  Ed.  875),  as  follows:  "The  patent  of  the  United  States 
is  the  conveyance  by  which  the  nation  passes  its  title  to  portions 
of  the  public  domain.  For  the  transfer  of  that  title  the  law 
has  made  numerous  provisions,  designating  the  persons  who  may 
acquire  it  and  the  terms  of  its  acquisition.  That  the  provisions 
.  may  be  properly  carried  out,  a  land  department,  as  part  of  the 
administrative  and  executive  branch  of  the  government,  has 
been  created  to  supervise  all  the  various  proceedings  taken  to 
obtain  the  title  from  their  commencement  to  their  close.  In 
the  course  of  their  duty  the  officers  of  that  department  are  con- 
stantly called  upon  to  hear  testimony  as  to  matters  presented 
for  their  consideration,  and  to  pass  upon  its  competency,  cred- 
ibility and  weight.  In  that  respect  they  exercise  a  judicial 
function,  and  therefore  it  has  been  held  in  various  instances 
by  this  court  that  their  judgment  as  to  matters  of  fact,  prop- 
erly determinable  by  them,  is  conclusive  when  brought  to  notice 
in  a  collateral  proceeding.  Their  judgment  in  such  cases  is, 
like  that  of  other  special  tribunals  upon  matters  within  their 
exclusive  jurisdiction,  unassailable  except  by  a  direct  proceed- 
ing for  its  correction  or  annulment.  The  execution  and  record 
of  the  patent  are  the  final  acts  of  the  officers  of  the  government 
for  the  transfer  of  its  title,  and  as  they  can  be  lawfully  per- 
formed only  after  certain  steps  have  been  taken,  that  instru- 
ment, duly  signed,  countersigned  and  sealed,  not  merely  operates 
to  pass  the  title,  but  is  in  the  nature  of  an  official  declaration 
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by  that  branch  of  the  government  to  which  the  alienation  of  the 
public  lands  under  the  law  is  intrusted,  that  all  the  require- 
ments preliminary  to  its  issue  have  been  complied  with.  The 
presumptions  thus  attending  it  are  not  open  to  rebuttal  in  an 
action  at  law.  It  is  this  unassailable  character  which  gives  to 
it  its  chief — indeed,  its  only — value  as  a  means  of  quieting  its 
possessor  in  the  enjoyment  of  the  lands  it  embraces.  If  intrud- 
ers upon  them  could  compel  him,  in  every  suit  for  possession, 
to  establish  the  validity  of  the  action  of  the  land  department 
and  the  correctness  of  its  ruling  upon  matters  submitted  to  it, 
the  patent,  instead  of  being  a  means  of  peace  and  security, 
would  subject  his  rights  to  constant  and  ruinous  litigation." 

6.  The  only  remaining  question  is  upon  the  exclusion  of  the 
testimony  offered  regarding  the  protest  of  the  Governor  against 
the  issuance  of  the  patent  by  the  United  States,  and  his  refusal 
to  accept  such  patent.  The  defendant  claims  no  legal  title  to 
the  land  in  controversy,  and  his  answer  fails  to  show  any 
equitable  title  therein.  He  alleges  legal  title  in  the  United 
States,  and  for  himself  sets  up  the  claim  of  a  timber  culture 
entry  made  by  his  intestate,  John  W.  Morrow,  in  1889,  but  in 
no  way  connects  himself  with  such  entry.  The  death  of  a 
timber  culture  entryman  who  has  not  made  final  proof  ends 
his  estate  in  the  land  claimed,  and  his  heirs,  if  any,  take  the 
land  as  grantees  of  the  government,  and  not  by  inheritance. 
Therefore,  the  defendant  could  have  no  right  in  the  land  as 
administrator,  and  he  has  not  alleged  any  fact  that  would  give 
him  any  right  as  heir,  and  hence  as  grantee  of  the  government 
under  the  timber  culture  act:  Kelsay  v.  Eaton,  45  Or.  70  (76 
Pac.  770,  106  Am.  St.  Rep.  662) ;  Cooper  v.  Wilder,  111  Cal. 
199  (43  Pac.  591,  52  Am.  St.  Rep.  163).  He  is  therefore  a 
stranger  to  the  title,  and  cannot  question  the  rights  of  the 
plaintiff  under  either  of  the  patents :  Stewart  v.  Altstock,  22  Or. 
182-190  (29  Pac.  553) ;  Schieffery  v.  Tayia,  68  Cal.  184-186 
(8  Pac.  878). 

Finding  no  error  in  the  judgment  of  the  lower  court,  it  is 
affirmed.  Affirmed. 
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Decided  17  July,  1906 
MTTJiKB  i*.  UNION  COUNTY. 

86    Pac.   3. 
Establishment  op   Highways — Adoption  of  Report  op  Viewers. 

1.  Under  a  statute  directing;  that  the  report  of  viewers  appointed  to 
lay  out  a  proposed  county  road  and  assess  the  resulting;  damages  shall 
be  "adopted"  by  the  county  court  (Laws  1903,  pp.  262,  267,  116),  an 
order  that  the  report  be  "approved"  is  sufficient,  as  the  two  words  are 
practically  synonyms. 

Establishing  Hiohwats — Finality  of  Order  Assessing  Damages. 

2.  Under  a  statute  providing  for  a  board  to  assess  the  damages  result- 
ing 'from  the  opening  of  a  proposed  county  road,  and  giving  the  county 
court  power  to  order  the  damages  paid  by  the  county  or  by  the  petition- 
ers, and  to  order  the  road  opened  (Laws  1903,  pp.  262,  264,  111),  the 
order  assessing  the  damages  is  a  final  order  that  may  be  appealed  from, 
though  the  order  declaring  the  road  a  public  highway  may  not  be  entered 
until  later. 

From  Union:  Robert  Eakin,  Judge. 

Statement  by  Mb.  Justice  Moore. 

This  is  a  claim  for  damages  which  it  is  asserted  the  owner 
of  certain  real  property  will  sustain  if  a  public  road  is  estab- 
lished across  his  premises.  Dillie  Bandall  and  others  petitioned 
the  county  court  of  Union  County  to  lay  out  a  county  road 
therein,  and,  having  complied  with  all  the  jurisdictional  require- 
ments, the  board  of  county  road  viewers  were  ordered  to  meet 
at  a  time  and  place  specified,  and  view,  survey  and  lay  out  a 
road  on  the  line  designated.  This  order  was  obeyed,  and  the 
board  on  August  2,  1905,  filed  their  report,  recommending  that 
the  prayer  of  the  petition  be  granted,  and  also  finding  that  by 
the  location  of  the  proposed  road  the  premises  of  the  plaintiff. 
George  Miller,  would  be  rendered  less  valuable  in  the  sum  of 
$100,  from  which  award  he  appealed  to  the  county  court.  The 
report  of  the  board  was  publicly  read  on  two  different  days  of 
the  same  session,  in  which  it  was  filed,  and  the  matter  was  con- 
tinued for  the  term.  This  report  was,  on  September  8,  1905, 
approved  as  to  the  damages  to  the  premises  of  the  plaintiff  and 
the  papers  in  the  cause  were  referred  to  the  district  attorney. 
The  matter  was  thereupon  further  continued  from  term  to  term 
until  January  5,  1906,  when  it  was  ordered  by  the  county  court 
that  the  road  as  surveyed  be  declared  a  public  highway,  upon 
the  petitioners  paying  to  the  county  clerk  for  Miller  the  sum 
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of  $100.  Seventeen  days  thereafter  the  plaintiff  served  and  filed 
a  notice  of  appeal  and  gave  a  proper  undertaking  therefor,  and 
the  transcript  having  been  sent  up  to  the  circuit  court  for  that 
county,  the  appeal  was  dismissed,  and  he  appeals  from  such 
judgment  to  this  court.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Charles  H.  Finn. 

For  respondent  there  was  a  brief  over  the  names  of  Clarence 
H.  Crawford,  District  Attorney,  and  J.  D.  Slater,  with  an  oral 
argument  by  Mr.  Robert  Jay  Slater. 

Mb.  Justice  Moore  delivered  the  opinion  of  the  court. 
.  The  question  to  be  considered  is  whether  or  not  the  order  of 
the  county  court  of  September  8,  1905,  approving  the  report 
of  the  board  of  county  road  viewers  as  to  plaintiff's  claim  for 
damages  was  a  final  judgment.  The  statute  prescribing  the 
method  of  establishing  county  roads  provides,  in  effect,  that  it 
shall  be  the  duty  of  the  county  court,  on  receiving  the  report 
of  the  board  of  county  road  viewers,  to  cause  the  same  to  be 
read  publicly  on  two  different  days  of  the  same  term,  and  if  no 
petition  for  damages  be  filed,  and  the  court  is  satisfied  that 
such  road  will  be  of  public  utility,  the  report  of  the  viewers 
being  favorable  thereto,  they  shall  cause  the  report,  etc.,  to  be 
recorded,  and  from  thenceforth  such  road  shall  be  considered  a 
public  highway:  Laws  1903,  pp.  262,  264,  §11.  The  viewers, 
while  laying  out  county  roads,  are  required  to  assess  and  deter- 
mine how  much  less  valuable  the  premises  through  which  a 
road  is  to  be  located  will  be  rendered  by  opening  the  same  as  a 
highway  and  set  forth  such  estimate  in  their  report,  which  shall 
be  considered  as  the  true  measure  of  damages  in  such  cases, 
provided  that  any  person  feeling  aggrieved  by  such  assessment 
may  appeal  to  the  county  court,  and  also  from  the  decision  of 
such  court  to  the  circuit  court :  Laws  1903,  pp.  262,  267,  §  13. 
If  the  county  court  is  satisfied  that  the  amount  of  damages  so 
assessed  is  just  and  equitable,  and  that  the  proposed  road  will 
be  of  sufficient  importance  to  the  public  to  cause  the  damages 
so  assessed  and  determined  to  be  paid  by  the  county,  the  court 
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shall  order  the  same  paid  to  the  complainant  out  of  the  county 
treasury;  but  if,  in  the  opinion  of  the  court,  sjich  proposed  road 
is  not  of  sufficient  importance  to  the  public  to  cause  the  dam- 
ages to  be  paid  to  (by)  the  county,  the  court  may  refuse  to 
establish  the  same  as  a  public  highway,  unless  the  expense  or 
damages  or  some  part  thereof,  as  the  court  may  think  proper, 
shall  be  paid  by  the  petitioners :  Laws  1903,  pp.  262,  267,  §  14. 
Any  complainant  who  may  conceive  himself  aggrieved  by  the 
assessment  of  damages  as  prescribed  by  the  last  two  sections 
may,  within  20  days  after  such  report  is  adopted  by  the  court, 
appeal  therefrom  to  the  circuit  court  of  the  proper  county: 
Laws  1903,  pp.  262,  267,  §  15.  It  shall  be  the  duty  of  the 
county  court,  before  any  proposed  county  road  is  finally  estab- 
lished and  ordered  open,  to  submit  all  the  files  and  records  of 
the  proceedings  had  therein  to  the  district  attorney  of  that 
county  for  inspection,  whose  duty  it  shall  be  to  advise  the  county 
court  as  to  the  legality  of  the  proceedings :  Laws  1903,  pp.  262, 
285,  §  78. 

It  is  argued  by  plaintiff's  counsel  that,  construing  these  pro- 
visions together,  all  matters  relating  to  the  location  of  a  county 
road  are  in  fieri  until  the  highway  is  declared  established,  and 
that  an  order  made  by  a  county  court  prior  thereto  in  respect 
to  the  assessment  of  damages  is  only  a  step  in  the  proceedings 
and  therefore  not  final.  In  construing  the  provisions  of  an 
earlier  statute  of  similar  import,  it  was  ruled  that  an  appeal 
to  the  circuit  court  from  the  assessment  of  damages  in  road 
matters  brought  up  only  the  question  of  the  injury  sustained 
by  the  opening  of  a  highway  through  a  person's  premises,  and 
did  not  involve  the  regularity  of  the  other  proceedings :  Fanning 
v.  OaiUand,  37  Or.  369  (61  Pac.  636,  62  Pac.  209,  82  Am.  St. 
Rep.  758) ;  McCall  v.  Marion  County,  43  Or.  536  (73  Pac.  1031, 
75  Pac.  140).  In  Hammer  v.  Polk  County,  15  Or.  578  (16 
Pac.  420),  a  proposed  county  road  having  been  surveyed  across 
certain  lands,  a  claim  for  damages  in  consequence  thereof  was 
filed,  whereupon  the  county  court,  pursuant  to  the  law  then  in 
force,  appointed  three  householders  to  examine  the  premises 
and  report  how  much  less  valuable  they  would  be  rendered  by 
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reason  of  the  location  of  the  road.  The  persons  so  appointed 
performed  the  duty  devolving  upon  them,  and  filed  their  report 
to  the  effect  that  the  premises  in  question  were  not  damaged, 
but  that  the  land  through  which  the  road  was  proposed  to  be 
located  was  of  the  value  of  $15  pei1  acre.  The  county  court 
thereupon  found  that  the  damages  to  such  land  was  $45,  ac- 
cepted and  approved  the  report,  and  ordered  that  upon  the 
payment  by  the  petitioners  of  the  sum  so  awarded  such  road 
should  be  declared  a  public  highway.  Within  20  days  from  the 
making  of  the  order  approving  the  report,  the  claimant  appealed 
therefrom  to  the  circuit  court,  which  dismissed  the  appeal  on 
the  ground  that  the  order  referred  to  was  not  final,  and  from 
such  judgment  the  claimant  appealed  to  this  court.  In  decid- 
ing the  case  it  was  held  that  an  appeal  would  lie  from  an  order 
determining  the  amount  of  damages,  if  taken  within  20  days 
after  the  report  of  the  householders  was  adopted.  Mt.  Justice 
Strahan,  speaking  for  the  court  in  construing  a  provision  of 
the  statute  identical  with  Section  15  of  the  Laws  of  1903,  here- 
inbefore adverted  to,  says:  "The  court  might  have  refused  to 
establish  the  road  as  a  public  highway  as  long  as  the  proceed- 
ings to  assess  damages  were  pending  on  appeal;  but  the  record 
discloses  that  pending  the  appeal  the  petitioners  paid  the  dam- 
ages assessed,  and  the  county  court  established  the  road.  But 
these  proceedings  in  no  way  affected  appellant's  right  to  prose- 
cute his  appeal  and  to  have  a  jury  pass  upon  the  amount  of  his 
damages." 

Though  an  appeal  lies  from  an  assessment  of  damages  as 
indicated,  the  action  of  a  county  court  in  establishing  a  county 
road  can  be  re-examined  only  by  a  writ  of  review:  Leader  v. 
Multnomah  County,  23  Or.  213  (31  Pac.  481).  It  will  be  seen 
that  a  reinvestigation  of  the  question  of  an  assessment  of  dam- 
ages sustained  by  the  laying  out  of  a  county  road  and  of  the 
establishing  of  a  public  highway  is  secured  by  adopting  proced- 
ure essentially  different,  thereby  preserving  the  distinction 
existing  in  these  matters.  Since  the  opinion  in  Hammer  v. 
Polk  County,  15  Or.  578  (16  Pac.  420),  was  announced,  the 
statute  has  been  amended  so  that  a  board  of  county  road  view- 
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ere,  consisting  of  the  county  surveyor,  the  county  roadmaster 
and  one  qualified  freeholder,  take  the  place  of  the  viewers 
theretofore  appointed  and  also  perform  the  duties  of  the  house- 
holders who  prior  thereto  assessed  the  damages  sustained  by  the 
opening  of  a  road,  if  any  compensation  therefor  were  claimed : 
Laws  1903,  pp.  262,  264,  §§  9, 10, 11.  Under  the  former  law,  in 
case  damages  were  claimed  by  any  person  through  whose  land 
a  county  road  was  marked  out,  two  reports  were  made,  to  wit, 
the  viewers'  opinion  as  to  the  merits  of  the  petition'  and  the 
householders'  assessment  of  the  damages  sustained.  The  law 
now  in  force  imposes  on  the  board  of  county  road  viewers  the 
duty  to  lay  out  all  proposed  roads,  to  assess  and  determine  the 
damages  which  would  result  by  the  opening  thereof,  and  to 
file  with  the  county  court  their  report,  showing  a  performance 
of  the  service  required.  Because  one  report  now  takes  the  place 
of  two  under  the  former  law,  no  reason  can  be  perceived  why 
the  rule  adopted  in  Hammer  v.  Polk  County  should  not  be  con- 
trolling, when  that  part  of  the  report  relating  to  the  damages 
assessed  is  adopted  by  the  county  court.  The  statute  provides 
that  any  person  who  conceives  himself  aggrieved  by  the  assess- 
ment of  damages  may  appeal  therefrom  to  the  circuit  court  at 
any  time  within  20  days  after  the  report  of  the  board  of  county 
road  viewers  is  adopted :  Laws  1903,  pp.  262,  267,  §  15. 

1.  In  the  case  at  bar  the  county  court  made  and  entered  in 
its  records  the  following  direction : 

"It  is  ordered  that  the  report  of  the  board  of  road  viewers, 
made  and  filed  in  said  cause,  as  to  the  damages  to  the  premises 
of  George  Miller,  to  wit,  in  the  sum  of  one  hundred  dollars,  be, 
and  the  same  is,  hereby  approved." 

It  is  maintained  by  plaintiff's  counsel  that,  as  the  statute 
requires  the  report  of  the  viewers  to  be  "adopted,"  an  order 
whereby  it  was  "approved"  is  not  a  compliance  with  the  require- 
ments of  law.  To  adopt  means  to  approve:  Webst.  Int.  Die; 
Dallas  v.  Beeman,  18  Tex.  Civ.  App.  335  (45  S.  W.  626). 
These  words  being  synonymous,  the  use  of  the  latter  term  by 
the  county  court  clearly  expresses  its  intention  and  sufficiently 
conforms  to  the  legal  mandate. 

2.  The  order  of  a  county  court  adopting  the  report  of  the 
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board  of  county  road  viewers  as  to  the  damages  which  will  result 
to  a  landowner  if  a  proposed  road  surveyed  through  his  prem- 
ises is  opened,  though  made  before  the  road  is  declared  a  public 
highway,  is  an  adjudication  of  the  sum,  if  any,  found  to  be  due 
such  owner;  but  it  is  not  a  determination  as  to  whether  the 
county  or  the  petitioners  shall  pay  the  whole  or  any  part  thereof. 
The  question  as  to  who  will  be  required  to  pay  such  award, 
where  a  preliminary  order  is  made  as  to  the#damages,  necessa- 
rily remains  in  abeyance  until  the  report  of  the  board  of  county 
road  viewers,  as  to  their  opinion  in  favor  of  establishing  such 
road,  has  been  finally  passed  upon.  If  the  report  as  to  the 
damages  is  not  acted  upon  by  the  county  court  until  the  inquiry 
is  considered  as  to  whether  or  not  the  proposed  road  shall  be 
declared  a  public  highway,  and  the  latter  question  is  'determined 
in  the  negative,  no  necessity  would  exist  for  taking  an  appeal. 
Should  this  question  be  concluded  in  the  affirmative,  however, 
and  damages  are  awarded,  the  payment  of  which  is  assumed  by 
the  county,  the  applicant  for  compensation  might,  on  appeal, 
secure  a  much  larger  sum,  thus  imposing  on  the  municipality  a 
burden  which  it  would  not  have  undertaken  in  the  first  instance, 
if  the  county  court  could  have  known  what  the  result  would 
have  been ;  for,  the  proposed  road  having  been  declared  a  public 
highway,  the  payment  of  the  judgment  would  become  impera- 
tive. When  the  county  court  adopts  the  report  of  the  viewers 
as  to  the  assessment  of  damages,  but  defers  the  consideration 
of  the  question  as  to  whether  or  not  the  proposed  county  road 
shall  be  declared  a  public  highway  until  the  issue  of  damages 
has  been  finally  determined,  if  the  sum  thus  awarded  could  not 
be  paid  by  the  petitioners  and  was  deemed  too  excessive  to  be 
borne  by  the  county,  the  prayer  of  the  petition  for  laying  out 
the  road  could  be  denied,  thereby  avoiding  the  payment  of  any 
judgment  for  damages  against  the  county  and  escaping  the 
result  of  the  adjudication  by  the  payment  of  the  costs  and  dis- 
bursements only,  in  case  the  appellant  recovered  a  judgment 
more  favorable  than  the  report  appealed  from.  These  possible 
results  induce  the  conclusion  that  a  county  court  may  adopt  the 
report  of  a  board  of  county  road  viewers,  and  that  the  assess- 
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merit  of  damages  can  be  finally  determined  before  the  proposed 
county  road  is  declared  a  public  highway.  Nor  does  the  fact 
that  a  county  court  is  required  to  submit  to  the  district  attorney 
all  the  files  and  records  of  the  proceedings  on  a  petition  for  the 
location  of  a  proposed  county  road  before  it  can  be  ordered  open, 
alter  the  deduction  that  the  preliminary  question  of  the  assess- 
ment of  damages  may  be  determined  before  the  matter  is  so 
referred. 

Believing  that  a  fair  construction  of  the  provisions  •  of  the 
statute  to  which  attention  has  been  called  warrants  the  deter- 
mination that  the  order  of  the  county  court  of  September  8, 
1905,  approving  the  report  of  the  board  of  county  road  viewers, 
so  far  as  it  related  to  the  damages  sustained  by  the  plaintiff 
was  final,  it  follows  that,  as  no  appeal  was  taken  therefrom 
within  the  time  prescribed,  the  judgment  should  be  affirmed, 
and  it  is  so  ordered.  Affirmed. 


Decided  17  July,   rehearing  denied  21  August,   1906. 
FRAME  r.  OREGON  ZJQUOB  OO. 
85   Pac.    1009,    86    Pac.   791. 
Private  Letter   as   Evidence. 

1.  A  letter  forming  part  of  a  correspondence  between  the  parties  to 
an  action  and  concerning  the  subject-matter  in  dispute  is  competent  evi- 
dence, being  on  the  same  footing  as  a  conversation. 

Trover   and    Conversion — Evidence — Admissibility. 

2.  Where,  in  an  action  for  conversion,  it  was  shown  that  the  goods 
had  been  bought  by  a  third  person,  and  placed  in  plain tl AT s  possession 
charged  with  the  duty  of  forwarding  them  to  the  third  person  when 
ordered  and  that  defendant,  a  creditor  of  the  third  person,  had  obtained 
possession  of  them  from  the  plaintiff  by  a  trick  and  without  authority, 
evidence  that  the  seller  had  demanded  possession  from  plaintiff  was 
admissible  as  showing  that  he  had  exercised  the  right  of  stoppage  in 
transitu  and  that  plaintiff  had  been  compelled  to  settle  for  the  goods. 

Sales — Stoppage  in  Transitu — Duration  of  Transit. 

3.  A  seller  on  credit  may  resume  possession  of  the  goods  while  they 
are  in  the  hands  of  a  carrier  or  middleman  in  transit  to  the  buyer,  if  the 
latter  becomes  insolvent;  and  this  right  continues  until  the  delivery  of 
the  goods  to  the  buyer  or  his  agent,  as  against  the  right  of  seizure  under 
legal  process  by  creditors  of  the  buyer. 

Same — Case  Under  Consideration. 

4.  A  seller  having  shipped  goods  to  a  buyer  living  back  from  a  rail- 
road, the  buyer  directed  a  forwarding  teamster  to  receive  such  goods 
from  the  railroad  company  and  store  them  until  further  orders.  Before 
giving  any  further  directions  the  buyer  became  insolvent,   and  the  seller 


July,  1906J  Frame  v.  Oregon  Liquor  Co.  273 

demanded  possession,  claiming  the  right  to  rescind  the  sale,  no  payment 
having  been  made,  and  to  stop  the  goods  In  transit.  Held,  that  the  team- 
ster was  merely  a  forwarding  agent,  and  that  property  in  his  hands  con- 
signed to  such  buyer  was  still  in  transit. 

Pleading  in  Trover — Allegations  and  Proofs  Under  Denial. 

5.  Where,  in  an  action  for  conversion,  the  defense  was  that  the  goods 
were  the  property  of  a  debtor  of  defendant  and  had  been  attached  and 
sold,  it  was  competent  for  plaintiff  to  show  that  the  goods  which  had 
been  sold  to  the  debtor  had  never  "been  delivered  to  him,  but  were  In 
transit  at  the  time  defendant  obtained  possession,  and  that  subsequently 
the  seller  exercised  the  right  to  stop  the  goods  In  transit  and  annul  the 
sale,  without  especially  pleading  such  facts,  they  being  admissible  under 
a  denial  of  the  attachment  and  sale  as  tending  to  show  that  the  property 
did  not  belong  to  the  debtor  when  seized. 

Sales — Manner  of  Asserting  Right  to  Stop  in  Transit. 

6.  No  particular  form  is  required  In  asserting  the  right  of  stoppage  in 
transit,  and  it  may  be  done  by  another  at  the  request  of  the  debtor,  as 
well  as  by  the  debtor  himself. 

From  Baker:  Samuel  White,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  R.  W.  Frame,  doing  business  as  the 
Frame  Forwarding  Co.,  against  Ben  Grunbaum  and  Lee  Hirsch- 
land,  doing  business  as  the  Oregon  Liquor  &  Cigar  Co.,  to 
recover  damages  for  the  conversion  of  personal  property.  The 
plaintiff  is  engaged  in  the  warehouse  and  forwarding  business 
at  Huntington,  a  station  on  the  Oregon  Railroad  &  Navigation 
Co.'s  railroad.  Some  time  prior  to  December,  1903,  one  Olsen, 
a  liquor  and  cigar  dealer  at  Drewsey,  a  town  about  60  miles 
from  Huntington,  ordered  certain  goods  of  the  defendants,  who 
were  doing  business  in  Baker  City,  and  also  of  Meyer,  Mish  & 
Co.,  of  San  Francisco,  and  Palm,  Whitman  &  Co.,  of  Medford, 
in  this  State.  These  goods  were  all  sold  on  credit,  and  consigned 
by  the  respective  sellers  to  Olsen  at  Drewsey  by  way  of  Hunt- 
ington. When  they  reached  Huntington  they  were  received  by 
plaintiff  from  the  railroad  company  under  authority  from  Olsen 
and  stored  in  his  warehouse  to  be  transported  to  Drewsey  by 
team  when  ordered  by  Olsen.  While  the  goods  were  thus  in  the 
possession  of  the  plaintiff,  Olsen  became  insolvent,  and  defend- 
ants, representing  that  they  had  an  order  from  him  for  all  such 
goods,  directed  plaintiff  to  ship  them  to  Baker  City,  which  was 
done  accordingly.  The  goods  reached  the  defendants  on  the 
10th  of  December  and  on  or  about  the  15th  they  commenced 
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an  action  at  law  against  Olsen  to  recover  a  balance  due  on 
account,  and  the  goods  purchased  by  him  from  Meyer,  Mish  & 
Co.  and  Palm,  Whitman  &  Co.  were  attached.  On  December 
24th  the  plaintiff  received  notice  of  Olsen's  failure,  and  an  order 
from  him  to  return  the  goods  to  the  original  consignors.  He 
thereupon  demanded  possession  from  the  defendants  of  the 
Meyer,  Mish  &  Co. -and  Palm,  Whitman  &  Co.  goods;  but  they 
refused  to  return  the  same  to  him,  claiming  that  they  had  been 
attached  as  stated.  The  defendants  subsequently  recovered 
judgment  against  Olsen,  and  caused  the  goods  to  be  sold  under 
an  execution  issued  thereon.  The  possession  of  the  goods  was 
afterwards  demanded  of  the  plaintiff  by  Meyer,  Mish  &  Co.  and 
Palm,  Whitman  &  Co.,  and,  being  unable  to  deliver  them,  he 
paid  the  value  thereof,  and  subsequently  commenced  this  action 
against  the  defendants  for  a  wrongful  conversion.  The  com- 
plaint sets  up  the  facts  substantially  as  stated.  The  answer 
pleads  in  substance  that  the  goods  had  been  delivered  to  and 
were  the  property  of  Olsen  and  sets  up  the  attachment  and  sale 
under  execution  as  a  defense.  The  plaintiff  had  judgment,  and 
defendant  appeals,  assigning  error  in  the  admission  of  evidence 
and  in  the  giving  and  refusal  of  certain  instructions. 

Affirmed:  Eehearing  Denied. 

For  appellants  there  was  a  brief  over  the  name  of  Hart  & 
Smith,  with  an  oral  argument  by  Mr.  Julius  Newton  Hart. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
|fr.  John  Lang  don  Rand. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

There  are  many  assignments  of  error,  but  they  may  be 
grouped  under  substantially  three  hfeads:  (1)  The  admission 
in  evidence  of  a  letter  written  by  the  plaintiff  to  the  defendants 
on  December  30,  1903,  notifying  them  of  the  order  from  Olsen 
to  return  the  goods  to  the  consignors  and  asking  for  a  copy  of 
the  order  which  they  had  represented  they  had  from  Olsen  for 
the  possession  of  the  goods,  and  intimating  that  if  they  did  not 
have  such  an  order  plaintiff  would  be  constrained  to  commence 
legal  proceedings  to  recover  the  goods  or  their  value;  (2)  the 
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admission  of  evidence  tending  to  show  that  Meyer,  Mish  &  Co. 
and  Palm,  Whitman  &  Co.  demanded  of  the  plaintiff  possession 
of  the  goods  consigned  by  them  to  Olsen,  and  of  plaintiff's 
subsequent  settlement  with  snch  firms;  (3)  instructions  of  the 
court  concerning  the  right  of  a  seller  of  goods  to  stop  them 
in  transitu. 

1.  The  letter  complained  of  was  a  part  of  the  correspondence 
had  between  the  plaintiff  and  the  defendants  concerning  the 
goods  in  question,  and  was  clearly  competent  testimony.  It  was 
a  part  of,  and  explanatory  of,  the  transaction  between  the  par- 
ties, and  stood  practically  on  the  footing  of  a  conversation 
between  them:  Lee  v.  Cooley,  13  Or.  433  (11  Pac.  70). 

2.  The  evidence  that  Meyer,  Mish  &  Co.  and  Palm,  Whitman 
&  Co.  had  demanded  possession  from  plaintiff  of  the  goods  con- 
signed by  them  to  Olsen  was  competent  as  tending  to  show  that 
they  had  exercised  the  right  of  stoppage  in  transitu,  and  that 
plaintiff  had  been  compelled  to  settle  with  them  for  the  goods 
of  which  the  defendants  had  wrongfully  obtained  possession. 

3.  The  objection  to  the  instructions  concerning  the  right  of 
Meyer,  Mish  &  Co.  and  Palm,  Whitman  &  Co.  to  stop  the  goods 
ordered  from  them  by  Olsen  in  transit  is  two-fold.  First  that 
the  right  of  stoppage  in  transitu  ceased  when  the  goods  were 
delivered  by  the  railroad  company  to  the  plaintiff,  and  second 
such  instructions  were  outside  of  the  issues  made  by  the  plead- 
ings. In  case  of  a  sale  of  goods  on  credit  the  vendor  may 
resume  possession  of  the  goods  while  they  are  in  the  hands  of 
a  carrier  or  middleman  in  transit  to  the  vendee  or  consignee 
on  his  becoming  insolvent:  Buckley  v.  Furniss,  15  Wend.  137; 
Newmark,  Sales,  §413;  Hutchinson,  Carriers  (2  ed.),  §415. 
This  right  continues  until  the  delivery  of  the  goods « to  the  con- 
signee or  his  agent  is  completed  (26  Am.  &  Eng.  Encyc.  Law 
(2  ed.),  1088;  2  Mechem,  Sales,  §1537),  and  cannot  be  im- 
paired or  extinguished  during  its  existence  by  seizure  under 
legal  process  on  behalf  of  the  buyer's  creditors:  2  Mechem, 
Sales,  §  1571 ;  Buckley  t.  Furnissf  15  Wend.  137 ;  Chicago,  etc. 
R.  Co.  v.  Painter,  15  Neb.  394  (19  N.  W.  488). 

4.  Now,  the  goods  in  controversy  were  consigned  by  the  sell- 
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erg  to  Olsen  at  Drewsey,  a  point  60  miles  from  Huntington. 
The  plaintiff  is  engaged  in  the  warehouse  and  forwarding  busi- 
ness at  Huntington.  He  had  authority  from  Olsen  to  receive 
from  the  railroad  company  all  goods  consigned  to  him,  and 
forward  them  to  their  destination  when  ordered  to  do  so.  He 
could  not  change  the  destination  of  the  goods,  nor  make  any 
disposition  of  them  except  to  forward  them  to  Drewsey.  He 
was,  therefore,  a  mere  forwarding  agent,  and  the  goods  were 
in  transit  while  in  his  possession,  and  subject  to  the  right  of 
the  seller  to  take  possession  thereof  on  the  consignee  becoming 
insolvent:  Hutchinson,  Carriers  (2  ed.),  §416;  Newmark, 
Sales,  §414;  2  Mechem,  Sales,  §1547.  The  transit  of  the 
goods  had,  therefore  not  terminated  at  the  time  the  consignors 
demanded  the  return  thereof  and  the  instructions  upon  that 
question  were  pertinent. 

5.  Nor  was  it  necessary  for  the  plaintiff  to  aver  that  the 
goods  had  been  stopped  in  transitu  by  the  vendors  to  entitle 
him  to  prove  that  fact,  and  the  court  to  instruct  the  jury  in 
reference  thereto.  The  defendants  set  up  as  a  defense  that  the 
goods  were  the  property  of  Olsen,  and  had  been  attached  as 
such.  To  overcome  this  defense  it  was  competent  for  the  plain- 
tiff to  show  that  the  goods  had  never  been  delivered  to  Olsen, 
but  were  still  in  transit  at  the  time  the  defendants  wrongfully 
obtained  possession  thereof,  and  that  subsequently  the  sellers 
had  exercised  the  right  given  by  law  to  cancel  and  annul  the 
sale  and  thereby  terminate  any  rights  secured  by  the  defendants 
under  their  attachment. 

It  follows  that  the  judgment  of  the  court  below  must  be 
affirmed,  and  it  is  so  ordered.  Affirmed. 

Decided  21   August,    1906. 

On  Motion  for  Rehearing. 
Mr.  Chief  Justice  Bean  delivered  the  opinion. 

6.  A  contention  is  made  that  there  was  no  evidence  of  the 
exercise  by  Palm,  Whitman  &  Co.  and  Meyer,  Mish  &  Co.  of 
the  right  of  stoppage  in  transitu,  but  that  in  demanding  pos- 
session from  the  plaintiff  of  the  goods  sold  by  them  to  Olsen, 
they  acted  upon  a  rescission  of  the  sale,  and  not  upon  the  right 
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given  them  by  law  to  stop  the  goods  in  transit  because  of  Olsen's 
insolvency.  The  complaint  alleges,  and  the  evidence  tended  to 
show,  that  upon  Olsen's  failure  he  requested  Palm,  Whitman 
&  Co.  and  Meyer,  Mish  &  Co.  to  take  back  the  goods  purchased 
from  them,  and  authorized  and  directed  them  to  demand  a 
return  thereof  from  the  plaintifE,  and  that  in  pursuance  of  such 
authority  and  information  they  demanded  the  possession.  This 
was,  we  think,  evidence  of  the  exercise  of  the  right  of  stoppage 
in  transitu.  No  particular  method  of  exercising  this  right  is 
required.  The  material  and  important  thing  is  to  inform  the 
carrier  or  person  in  possession  of  the  goods  before  their  deliv- 
ery to  the  consignee  that  the  seller  directs  the  further  transit 
of  the  goods  to  cease.  The  reason  or  impulse  which  instigates 
the  act  is  not  important :  2  Mechem,  Sales,  §  1605.  There  was 
nothing  in  the  action  or  conduct  of  the  firms  referred  to  to 
indicate  that  they  claimed  possession  of  the  goods  by  reason  of 
a  rescission  of  the  contract  of  sale,  and  did  not  rely  upon  the 
right  of  stoppage  m  transitu.    The  petition  is  denied. 

Affirmed:  Rehearing  Denied. 


Decided   24   July.    1906. 
BROWN  v.  GOLD  COIN  MINING  00. 

86  Pac.   361. 
Waters — Evidence  as  to  Cause  of  Pollution. 

1.  The  evidence  justifies  the  finding  of  the  trial  court  that  the  injury 
to  plaintiff's  land  complained  of  was  caused  by  his  having  closed  the 
gate  in  his  dam  or  by  permitting  it  to  remain  closed  at  a  time  when  he 
did  not  need  the  water  of  Rith  Creek  for  irrigation. 

Waters — Injunction  Against  Pollution  bt  Mining  Debris. 

2.  Where,  by  reason  of  the  insufficiency  of  defendant's  dam,  the  dump- 
ing of  tailings  from  defendant's  quartzmlll  into  the  stream  by  which 
plaintiff's  farm  was  irrigated  during  the  irrigation  season  will  practically 
destroy  the  farm,  plaintiff  is  entitled  to  enjoin  defendant  either  from 
operating  its  mill  during  the  irrigation  season  or  from  permitting  the 
tailings  during  that  period  to  flow  down  the  channel  of  the  stream. 

Waters — Equitable  Estoppel  bt  Tacit  Acquiescence. 

3.  That  plaintiff  was  employed  by  defendant  about  its  quartzmill,  and 
knew  it  was  being  constructed  to  reduce  ores,  and  made  no  Immediate 
objection  to  defendant's  plan  for  the  dumping  of  tailings  Into  a  stream 
by  which  plaintiff's  farm  was  irrigated,  is  not  sufficient  to  constitute  an 
equitable  estoppel,  precluding  plaintiff  from  thereafter  maintaining  a  suit 
to  restrain  such  deposit,  as  the  relation  of  master  and  servant  does  not 
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constitute  such  a  joint  participation  in  a  joint  enterprise  as  to  support  an 
estoppel. 

Right  of  Riparian  Proprietor  to  Flow  of  Stream. 

4.  A  riparian  proprietor  on  a  stream  is  entitled  to  have  it  flow  in 
its  accustomed  location  unimpaired  In  quality  and  undiminished  in  quan- 
tity, except  by  the  reasonable  use  of  other  like  proprietors. 

For  example:  A  prior  settler  and  riparian  owner  on  a  stream  is  not 
obliged  to  give  up  the  use  of  such  stream  for  domestic  and  stock  pur- 
poses in  favor  of  a  subsequent  mining  plant  further  up  the  stream, 
because  he  can  procure  water  elsewhere  on  his  premises,  but  he  4s 
entitled  to  restrain  the  pollution  of  the  stream  as  It  flows. 

Appbal. — Discretion  as  to  Costs  in  Equity. 

5.  The  supreme  court  may  adjust  the  costs  and  disbursements  in  an 
equity  case  as  it  may  deem  proper,  under  Section  666,  B.  6  C.  Comp,  as, 
by  assessing  the  charges  of  both  trial  and  appeal  against  the  losing  party. 

Prom  Baker :  Samuel  White,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  A.  P.  Brown  against  the  Gold  Coin  Mining 
Company,  a  private  corporation,  to  enjoin  the  pollution  of  the 
water  of  a  stream  and  from  interfering  with  the  flow  thereof. 
The  plaintiff  is  the  owner  of  the  S.  £  of  the  N.  W.  i  and  the 
E.  i  of  the  S.  W.  i  of  section  22  in  township  12  S.,  of  range 
43  E.  of  the  Willamette  Meridian,  which  is  arid  land.  Rith 
Creek,  a  nonnavigable  stream,  flows  easterly  and  forms,  in  the 
south  40  acres  of  such  land,  a  confluence  with  Shirt  Tail  Creek, 
which  latter  stream  flows  northeasterly  and  empties  into  Burnt 
River.  These  creeks  have  a  fall  of  about  one  foot  to  the  rod, 
their  banks  are  from  three  to  four  feet  deep,  and  each  stream 
affords  about  the  same  quantity  of  water  which  generally  ceases 
to  flow  in  August  of  each  year.  The  plaintiff's  predecessor  in 
interest  settled  on  this  land  and,  about  1886,  constructed  a  ditch 
on  the  north  side  of  Rith  Creek  and  another  on  the  opposite 
side  whereby  he  made  a  prior  appropriation  of  all  the  water 
thereof  during  the  irrigating  season,  which  quantity  has  ever 
since  been  used  in  raising  crops  on  the  land  described.  On  the 
east  side  of  Shirt  Tail  Creek,  below  the  mouth  of  Rith  Creek 
are  located  the  plaintiffs  house  and  barn  in  the  order  named. 
The  defendant  owns  several  mining  claims  on  Rith  Creek  and 
in  1905  built  above  plaintiff's  premises  a  quartz  mill  which  it 
completed  November  5th  of  that  year  and  operated  for  18  days 
in  pulverizing  ore,  during  which  time  tailings  were  carried  down 
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the  channel  of  the  creek  to  plaintiff's  land,  filling  his  north 
ditch  and  depositing  a  sediment  on  about  four  acres  of  his 
alfalfa  meadow.  The  complaint  states  the  facts  hereinbefore 
detailed  and  alleges  that  the  defendant  unlawfully  diverted  and 
polluted  the  water  of  Bith  Creek,  rendering  it  unfit  for  house- 
hold and  domestic  uses,  compelling  plaintiff  to  carry  water  a 
great  distance  for  such  purposes  and  to  drive  his  cattle  elsewhere 
to  quench  their  thirst,  and  that  defendant's  agents  threaten  to 
continue  such  trespass  and  nuisance  and,  unless  restrained,  will 
do  so  to  plaintiff's  irreparable  injury. 

The  answer  denies  the  material  allegations  of  the  complaint 
and  avers  that  the  mill  was  constructed  with  plaintiff's  knowl- 
edge and  consent,  in  relying  upon  which  a  large  sum  of  money 
was  expended  whereby  he  ought  now  to  be  estopped  to  claim 
the  right  asserted;  that  defendant  erected  and  maintained  a 
safe  dam  which  prevented  tailings  from  its  mill  from  flowing 
to  plaintiff's  premises;  that  there  are  two  or  more  springs  on 
his  land  furnishing  sufficient  water  for  domestic  and  stock  pur- 
poses and  that  he  has  never  used  the  water  of  Bith  Creek  there- 
for; that  the  quartz  mill  was  not  started  until  the  irrigating 
season  had  closed  and  the  channel  of  the  stream  was  opened,  but 
plaintiff  for  the  purpose  of  commencing  this  suit,  purposely 
closed  the  headgate  of  his  dam,  thereby  flooding  his  land  and 
causing  the  sediment  to  deposit  thereon.  The  reply  put  in  issue 
the  allegations  of  new  matter  in  the  answer,  and,  the  cause  being 
tried,  the  suit  was  dismissed,  and  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Hart  & 
Smith,  with  an  oral  argument  by  Mr.  Julius  Newton  Hart. 

For  respondent  there  was  a  brief  over  the  name  of  John  Lang- 
don  Band,  with  oral  arguments  by  Mr.  Rand  and  Mr.  James 
Henry  Raley. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  The  testimony  given  at  the  trial  shows  that  the  defendant 
in  excavating  three  terraces  on  a  side  hill  for  the  foundations 
of  its  mill,  placed  the  rocks  and  earth  so  removed  in  the  bed 
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of  Kith  Creek,  intending  to  form  a  dam  to  retain  the  tailings. 
H.  J.  Stillman,  who  constructed  the  dam,  testifying  as  to  its 
dimensions,  says  it  was  about  50  feet  long,  extending  across 
the  creek,  30  feet  wide,  and  8  or  10  feet  high  and  backed  the 
water  about  100  feet.  The  boughs  of  some  trees  were  used  in 
making  the  dam,  and  referring  thereto  the  witness,  C.  M. 
Foster,  a  civil  engineer,  was  asked  this  question : 

"How  much  brush  or  other  obstructions  did  you  find  in  the 
channel  of  Bith  Creek  at  or  near  the  defendant's  quartz  mill?" 

He  replied: 

"Well,  there  were  one  or  two  armfuls.  I  think  a  man  could 
take  the  brush  up  in  his  arms.  The  brush  was  lying  across  the 
creek  and  the  water  running  under.  I  would  not  say  whether 
it  had  been  placed  there  purposely  or  not." 

T.  H.  White,  the  president  of  the  defendant  corporation,  as 
its  witness,  testified  that  the  brush  used  in  the  dam  could  not 
be  seen  except  at  the  top  of  the  embankment,  and  describing 
the  obstruction  to  the  flow  of  water  and  the  material  of  which 
it  was  composed,  he  said : 

"The  main  dam  consists  of  large  bowlders  taken  from  the 
excavation  and  brush  that  was  torn  down  and  taken  away  from 
the  excavation  and  thrown  into  the  bed  of  the  creek,  together 
with  the  dumping  of  the  material  taken  from  the  excavation; 
so  the  body  of  the  dam,  the  slum  dam,  consists  of  brush  and 
cottonwood  trees  taken  near  by,  cut  down  and  placed  across  the 
stream  to  prevent  tailings  from  going  down  the  creek. 

Q.  About  how  many  armfuls  or  cords  of  such  brush  or  trees 
was  used  in  the  construction  of  the  slum  dam  ? 

A.  It  would  only  be  an  estimate.  The  exact  amount  I  do 
not  know  for  the  man  who  did  it,  done  it  when  I  was  not  there. 
I  wasn't  there  all  of  the  time. 

Q.  Did  you  see  it  after  it  was  done  and  before  the  mill  was 
run? 

A.  I  did. 

Q.  What  would  be  your  estimate  of  the  number  of  cords  used 
in  the  construction  of  this? 

A.  Perhaps  one  half  a  cord  of  brush  of  cotton  wood  trees. 

Q.  And  with  that  placed  where,  with  reference  to  the  main 
dam? 

A.  At  the  upper  end  of  the  main  dam,  and  directly  across  the 
stream ." 
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C.  B.  Johnson,  as  defendant's  witness,  stated  that  the  dam 
referred  to  was  constructed  of  timbers  12  by  12  inches  square, 
of  various  lengths,  logs  and  planks,  but  as  his  testimony  in 
respect  to  such  lumber  is  uncorroborated  by  that  of  any  other 
witness,  we  think  the  declarations  under  oath  of  Stillman  and 
of  White  as  to  the  material  of  which  the  dam  was  made,  are 
entitled  to  more  respect.  The  testimony  of  Johnson  must  there- 
fore be  disregarded,  for  he  evidently  had  some  other  dam  in 
mind. 

The  testimony  further  shows  that  when  this  cause  was  tried 
in  December,  1905,  the  water  of  Rith  Creek  had  cut  out  one 
end  of  the  dam  at  the  mill  so  that  no  pond  remained,  thus  dem- 
onstrating the  faulty  construction  of  the  dam,  which  defect  is 
clearly  evidenced  by  the  testimony  of  White  and  justifies  the 
court's  finding  that  the  dam  was  not  sufficient  properly  to  im- 
pound the  tailings  from  the  mill,  a  part  of  which  escaped  and 
was  carried  down  the  creek  to  the  head  of  plaintiff's  ditch.  It 
will  be  remembered  that  the  defendant  began  operating  its  mill 
November  5,  1905.  At  that  time  the  ground  in  the  vicinity  of 
Rith  Creek  was  frozen.  Several  witnesses  who  have  had  expe- 
rience in  irrigating  arid  lands  in  that  part  of  the  State,  testified 
that  the  artificial  application  of  water  at  such  a  time  to  an 
alfalfa  meadow  is  detrimental  to  the  crop.  The  plaintiff  main- 
tains in  Rith  Creek  a  dam  having  a  head  gate  which  when 
closed  raises  the  water  and  forces  it  into  his  lower  or  north 
ditch.  When  this  gate  is  open  and  the  volume  of  water  is  suffi- 
cient, the  deep  banks  of  the  creek  and  its  fall  give  the  current 
such  a  velocity  that  it  carries  all  tailings  placed  in  the  stream 
into  Shirt  Tail  Creek  and  thence  into  Burnt  River.  The  plain- 
tiff, as  a  witness  in  his  own  behalf,  testified  that  this  head  gate 
had  not  been  opened  since  May,  1905,  and  was  not  raised  while 
the  defendant  operated  its  mill,  during  which  time  his  north 
ditch,  for  about  300  yards  from  its  head,  was  filled  with  tail- 
ings, and  sediment  was  deposited  on  about  four  acres  of  his 
alfalfa  meadow.  His  testimony  in  respect  to  the  condition  of 
the  head  gate  is  questioned  by  the  declaration  of  several  wit- 
nesses who  say  that  a  slimy  deposit  was  seen  on  the  banks  of 


282  Brown  v.  Gold  Coin  Mining  Co.  [48  Or. 

the  creek  immediately  below  his  dam,  which  stain  would  not 
have  been  in  evidence  if  the  gate  had  been  closed  all  the  time, 
and  also  by  showing  that  mud  had  been  banked  up  against  the 
head  gate  to  prevent  any  leaks  therein,  thus  showing  an  effort 
on  the  part  of  some  one  to  magnify  the  injury  which  forms  the 
basis  of  equitable  intervention  in  this  suit.  Whether  or  not  the 
head  gate  was  open  when  the  mill  was  started  and  was  shut 
while  the  defendant  was  pulverizing  ore  or  remained  closed  all 
the  time  the  machinery  was  operated,  we  do  not  think  it  impor- 
tant to  consider,  for  the  plaintiff,  having  no  use  for  the  water 
to  irrigate  his  alfalfa  when  the  ground  was  frozen,  should  have 
raised  the  gate,  if  it  was  closed  as  he  maintains.  T.  D.  Moffat, 
as  defendant's  witness,  testified  that  while  the  mill  was  in  oper- 
ation he,  with  E.  D.  Murphy,  met  the  plaintiff,  who,  referring 
to  the  defendant's  agents,  said  "I  am  irrigating  now  for  their 
benefit,"  which  declaration  is  corroborated  by  the  testimony  of 
Murphy.  The  plaintiff  denies  the  statement  thus  imputed  to 
him,  but  his  testimony  must  be  taken  with  some  misgivings  for 
11  witnesses  say  that  his  reputation  for  truth  and  veracity  is 
bad.  Other  witnesses  called  by  the  plaintiff  say  that  his  repu- 
tation in  this  respect  is  either  good  or  that  they  never  heard  it 
questioned.  We  think  the  testimony  justifies  the  court's  finding 
that  the  injury  complained  of  by  the  plaintiff  on  account  of 
the  tailings  deposited  in  his  ditches  and  on  his  meadow  was 
caused  by  his  closing  the  head  gate  of  the  dam  or  by  permitting 
it  to  remain  closed  at  a  time  when  he  did  not  need  the  water 
for  irrigation. 

2.  The  court  based  its  decree  dismissing  the  suit  on  the 
ground  that  the  plaintiff  contributed  to  the  injury  of  which  he 
complains  by  shutting  down  the  head  gate  of  his  dam  or  by 
permitting  it  to  remain  closed  when  he  had  no  occasion  to  use 
the  water  of  Eith  Creek.  It  should  be  assumed  that  the  opera- 
tion of  the  defendant's  mill  will  be  continued  until  the  valuable 
quartz  in  its  mines  has  been  removed  and  the  ore  extracted 
therefrom,  and  that  such  work  will  probably  be  pursued  until 
it  ceases  to  be  profitable.  This  being  so,  the  dumping  of  tailings 
in  the  creek,  during  the  irrigating  season,  with  no  more  pro- 
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tection  against  injury  therefrom  than  the  defendant's  dam 
affords,  will  practically  destroy  plaintiff's  farm,  so  that,  based 
on  the  fact  found  by  the  court  as  to  the  insufficiency  of  that 
dam  properly  to  retain  tailings,  the  conclusion  of  law  deducible 
therefrom  should  have  been  a  decree  enjoining  the  defendant 
from  operating  its  mill  in  the  irrigating  season,  or  from  per- 
mitting the  tailings,  during  that  period  of  the  year,  to  flow 
down  the  channel  of  the  creek,  thus  compelling  the  defendant 
to  erect  and  maintain  a  sufficient  dam :  Carson  v.  Hayes,  39  Or. 
97  (65  Pac.  814)  ;  York  v.  Davidson,  39  Or.  81  (65  Pac.  819). 

3.  The  cause  being  tried  in  this  court  anew,  such  a  decree 
should  now  be  rendered,  unless  the  plaintiff  by  his  conduct,  is 
estopped  to  assert  his  prior  right  of  appropriation  of  the  waters 
of  Rith  Creek.  T.  H.  White  testified  that  in  March,  1905, 
while  he  and  his  associates  were  developing  the  mining  claims 
on  Rith  Creek  with  a  view  of  buying  them,  he  met  the  plaintiff, 
who  expressed  the  wish  that  the  value  of  the  property  might 
justify  the  building  of  a  quartz  mill  thereon.  As  a  basis  for 
the  equitable  estoppel  relied  upon  we  quote  from  White's  testi- 
mony as  follows: 

'During  my  conversation  with  Mr.  Brown  I  asked  him,  in 
the  event  our  company  should  erect  a  mill  above  his  place,  if 
he  would  object  to  the  muddy  water  or  tailings  or  debris  that 
might  come  from  such  place.  Mr.  Brown  replied  that  he  would 
not;  that  it  would  be  beneficial  to  him  for  the  reason  that  his 
ground  lying  on  a  hillside,  and  quite  a  grade  under  his  ditches, 
it  being  of  a  loose  decomposed  formation,  the  water  as  it  was 
used,  or  as  he  had  used  it,  cut  away  and  made  trenches  which 
exposed  the  roots  of  his  alfalfa,  and  that  if  there  was  a  mill 
above  his  place  that  the  sediment,  slimes  and  tailings  would 
be  beneficial  to  his  land ;  would  also  be  beneficial  to  his  ditches, 
they  would  aid  the  water  in  flowing  through  the  ditches,  bot- 
tling the  bottoms  of  them,  making  them  tighter  so  that  they 
would  carry  water  further,  and  that  the  muddy  water,  sediment 
and  slime  deposited  upon  his  lands  would  seal  the  pores  of  the 
land  and  hold  the  loam  or  surface  from  being  cut  by  the 
action  of  the  water,  and  would  thereby  be  beneficial/' 

White  also  testified,  in  effect,  that  he  explained  to  his  associ- 
ates the  plaintiff's  representations  in  respect  to  the  waiver  of 
his  rights  and  that,  relying  thereon,  the  defendant  corporation 
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paid  $15,000  for  the  mining  claims  and  expended  the  further 
6um  of  $17,000  in  erecting  the  mill.  The  plaintiff  denies  that 
he  made  such  representations,  but,  as  his  reputation  for  truth 
is  challenged  as  hereinbefore  indicated,  it  must  be  assumed  that 
the  evidence  on  this  branch  of  the  case  preponderates  in  favor 
of  the  defendant. 

The  evidence  shows  that  the  plaintiff  was  employed  by  the 
defendant  about  its  mill ;  that  he  knew  it  was  being  constructed 
to  reduce  ores  and  made  no  objection  to  the  erection  thereof. 
Such  tacit  acquiescence,  however,  is  not  sufficient  to  create  an 
equitable  estoppel:  Lavery  v.  Arnold,  36  Or.  84  (57  Pac.  906, 
58  Pac.  524) ;  Hallock  v.  Suitor,  37  Or.  9  (60  Pac.  384) ;  Ewing 
v.  Rhea,  37  Or.  583  (62  Pac.  790,  52  L.  R.  A.  140,  82  Am.  St. 
Rep.  783);  Bolter  v.  Garrett,  44  Or.  304  (75  Pac.  142).  To 
produce  such  an  impediment,  the  evidence  must  conclusively 
show  that  money  has  been  expended  or  labor  performed  in  mak- 
pursuant  to  an  agreement  of  the  parties,  in  relation  to  the  exer- 
cise of  some  right  over  or  easement  in  the  lands  of  another,  or 
some  joint  participation  of  the  parties  in  the  enterprise  from 
which  a  license  to  do  the  particular  act  relied  upon  may  rea- 
sonably be  inferred:  Garrett  v.  Bishop,  27  Or.  349  (41  Pac. 
10) ;  North  Powder  M.  Co.  v.  Coughanour,  34  Or.  9  (54  Pac. 
223) ;  McPhee  v.  Kelsey,  44  Or.  193  (74  Pac.  401,  75  Pac.  713.) 
The  relation  of  master  and  servant  does  not  constitute  the 
joint  participation  in  a  common  enterprise  that  is  neces- 
sary to  raise  an  estoppel  by  conduct,  to  create  which  the  party 
against  whom  the  legal  bar  is  asserted  must  have  taken  an 
active  part  in  the  adventure,  in  consideration  of  the  anticipated 
benefits  which  he  expected  would  accrue  to  him  from  the  com- 
pletion of  the  undertaking.  The  plaintiff's  employment  by  the 
defendant  was,  therefore,  insufficient  to  bind  him  in  any  manner 
by  his  silence.  The-  advantages  that  the  plaintiff  contemplated 
would  be  derived  by  the  puddling  of  his  ditches  with  sediment, 
so  as  to  make  them  safe  conduits  of  water,  furnished  an  ade- 
quate consideration  for  the  parol  license  which,  by  express 
agreement,  he  granted.  Such  privilege  must  have  been  founded 
on  the  hypothesis  that  the  tailings  from  defendant's  mill  would 
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be  retained  in  a  safe  impounding  dam  until  the  greater  part  of 
the  slums  had  been  precipitated,  when  the  water,  though  some- 
what muddy,  could  be  liberated  and  would  flow  to  the 
head  of  plaintiffs  ditches  and  thence  upon  his  lands, 
and  there  used  without  injury  in  irrigating  his  crops.  The 
testimony  shows  that  this  method  of  operating  a  slum  dam  can 
be  pursued  without  serious  detriment  to  persons  who  use  the 
water  of  a  stream  for  irrigation  below  the  artificial  pond  where 
tailings  are  held.  The  dirt,  rocks  and  brush  which  the  defend- 
ant dumped  into  the  bed  of  the  creek  did  not  constitute  such  a 
dam  as  the  plaintiff  might  reasonably  have  expected  would  be 
constructed. 

4.  The  testimony  of  plaintiff's  witnesses  is  to  the  effect  that 
the  water  which  he  has  heretofore  required  for  household  pur- 
poses and  for  his  stock  has  been  obtained  from  Shirt  Tail  Creek 
below  the  mouth  of  Eith  Creek,  and  that  the  tailings  from  the 
defendant's  mill  so  polluted  the  former  stream  as  to  render  the 
water  thereof  impure  and  to  compel  him  to  secure  it  for  the 
purposes  indicated  at  other  places,  thereby  damaging  him.  The 
plaintiff  was  asked  this  question: 

"Prior  to  defendant's  operations,  where  and  how  did  you  get 
the  water  that  you  used  for  household  purposes?" 

He  replied: 

"Got  it  out  of  the  creek  below  the  house  about  40  feet;  took 
it  out  of  the  creek ;  dipped  it  up  out  of  the  creek." 

This  witness  further  testified  that  there  were  times  when  he 
obtained  water  from  other  sources  but  when  winter  approached 
he  was  obliged  to  secure  it  from  Shirt  Tail  Creek  for  household 
purposes  and  for  his  stock;  that  after  the  defendant  began 
operating  its  mill,  he  dug  a  hole  in  the  bank  of  the  creek,  about 
150  feet  from  his  house,  and  got  seepage  water  from  the  muddy 
current  of  the  stream  that  was  not  fit  to  drink ;  and  that  he  was 
compelled  to  drive  his  stock  150  yards  to  water  when  prior 
thereto  they  had  secured  it  in  the  barnyard  without  attention. 

As  an  inference  tending  to  disprove  the  plaintiff's  declaration 
upon  oath  that  he  procured  water  for  domestic  purposes  from 
Shirt  Tail  Creek,  the  evidence  discloses  that  he  had  a  hog  pen 
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in  the  bed  of  Rith  Creek  just  above  its  confluence  with  that 
stream.  He  admits  on  rebuttal  that  he  had  such  a  sty  at  the 
place  indicated,  but  testifies  that  it  had  not  been  used  for  the 
purpose  for  which  it  was  madp  since  the  previous  winter,  his 
hogs  having  been  kept  out  of  the  inclosure  so  that  he  might  use 
the  water.  The  court  alluded  to  such  pen  and  found  that  on 
plaintiff's  premises  water  could  be  secured  from  other  sources 
which  was  not  contaminated  by  the  defendant's  mill  and  which 
he  could  use  for  household  and  stock  purposes.  The  testimony 
of  plaintiff's  witnesses  is  to  the  effect  that  in  1905  the  creeks 
dried  up  in  July,  which  was  uncommon;  that  a  spring  rises  in 
the  bed  of  Rith  Creek  near  its  moilth  that  affords  some  water 
in  the  dry  season;  that  the  creeks  rose  before  water  could  be 
secured  from  other  sources  and  that  from  the  operation  of  the 
defendant's  mill  the  water  in  the  creeks  became  so  muddy  that 
plaintiff's  stock  would  not  drink  it. 

The  plaintiff,  being  a  riparian  proprietor  on  Rith  Creek,  was 
entitled  to  have  that  stream  flow  through  his  premises  undimin- 
ished in  quantity,  except  as  to  the  reasonable  use  thereof  by 
other  like  proprietors,  and  unimpaired  in  quality,  and  because 
he  might  possibly  secure  water  for  his  family  and  for  his  stock 
at  other  places  on  his  land  than  the  streams  mentioned,  does  not 
impose  on  him  the  duty  of  resorting  thereto  to  supply  his  needs, 
in  order  that  a  quartz  mill  may  be  operated.  Mining  is  a  legiti- 
mate industry,  and  as  the  securing  of  precious  metals  conduces 
to  the  general  wealth  of  the  country,  every  reasonable  rule  of 
law  should  be  invoked  and  applied  to  foster  the  enterprise. 
Farming  in  the  arid  region  is  as  much  entitled  to  protection  ate 
any  other  business.  These  and  other  like  employments  requir- 
ing the  use  of  water  from  nonnavigable  streams  should  be  sim- 
ultaneously conducted  if  possible.  Where,  however,  a  priority 
exists  in  the  use  of  water,  the  party  who  makes  a  subsequent 
appropriation,  for  any  purpose  inconsistent  therewith  must 
3*eld  to  the  party  possessing  the  superior  right.  The  evidence 
shows  that  the  material  pulverized  by  the  defendant's  mill  con- 
sists of  quartz  and  decomposed  granite,  the  reduction  of  which 
by  stamps  produces  a  fine  clean  sand  that  would  not  seriously 


July,  1906]        Jennings  v.  Oregon  Land  Co.  287 

deteriorate  the  quality  of  the  water  of  the  stream  into  which 
it  was  deposited.  A  text-writer,  commenting  upon  the  char- 
acter of  such  substance,  says:  "The  tailings  from  an  ordinary 
quartz  mill,  when  discharged  into  the  running  streams,  have 
no  greater  tendency  to  deteriorate  the  quality  of  the  water  than 
the  material  washed  from  the  natural  banks.  As  a  physical 
impediment  they  are  comparatively  harmless.  They  are  fine 
particles  of  sand  artificially  produced,  but  of  the  same  character 
as  that  washed  into  the  streams  from  the  rocks  eroded  by  pro- 
cesses of  nature  which  are  universal " :  2  Lindley,  Mines  (2  ed.), 
p.  1527. 

Believing  that  the  quartz  and  granite  can  be  pulverized  and 
the  tailings  impounded  by  the  construction  and  maintenance 
of  a  proper  dam,  the  decree  of  the  lower  court  will  be  reversed, 
and  one  entered  here  perpetually  restraining  the  defendant,  its 
agents  and  servants,  from  the  further  operation  of  its  mill  until 
it  has  made  suitable  provision  to  prevent  injury  to  plaintiffs 
irrigating  ditches,  and  to  the  water  used  by  him  from  the  creeks 
for  household  and  for  stock  purposes. 

5.  The  plaintiff  may  recover  his  costs  and  disbursements  in 
this  court  and  in  the  court  below.  Reversed. 


Decided  24   July,    1906. 
JENNINGS  v.  OREGON  LAND  00. 

86   Pac   367. 
Vendor    and    Purchaser — Measure    op    Damages    for    Breach    bt 
Vendor  of  Contract  to  Convey. 

1.  The  measure  of  damages  for  a  refusal  by  a  vendor  to  convey  under 
his  contract  is  the  value  of  the  property  at  the  time  of  the  breach,  less 
Hens  which  the  purchaser  has  allowed  to  accrue  thereon. 

For  instance:  A  land  owner  agreed  to  convey  several  lots  to  a  hotel 
manager,  In  consideration  of  having  a  hotel  erected  thereon  within  a 
stated  time.  This  was  done  though  several  liens  were  in  force  against 
it,  but  the  owner  refused  to  convey.  In  an  action  of  damages  for  such 
refusal  the  measure  of  recovery  is  the  value  of  the  land  with  its  improve- 
ments at  the  date  of  the  breach,  less  the  sum  of  the  accrued  Hens,  and 
not  the  land  plus  the  cost  of  the  labor  and  material. 

Damages  for  Refusal  to  Convey — Competency  of  Evidence. 

2.  In  order  to  enable  a  jury  to  estimate  the  value  of  a  building  that 
has  no   market   value,    owing   to   its   location   and   size,    and    to   test   the 
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value   of  opinion   evidence  on   the   subject,   it  is  competent   to   present  to 
the  Jury  the   items  and  expense  of  construction. 

Harmless   Error — Exclusion   of   Evidence — Subsequent   Admission. 

3.  In  an  action  for  breach  of  a  contract  the  sustaining;  of  objections 
to  questions  to  witnesses  as  to  whether  there  was  any  prior  contract 
between  the  parties  was  not  injurious  to  the  party  propounding:  the  ques- 
tions, where  it  appeared  that  witnesses  were  subsequently  permitted  to 
testify  to  all  the  circumstances  surrounding  the  contract  and  the  negotia- 
tions between  the  parties. 

Estoppel  bt  Admission. 

4.  In  an  action  for  damages  for  breach  of  defendant's  agreement  to 
convey  land  to  plaintiff,  the  complaint  having  alleged  a  demand  and 
refusal,  and  the  answer  not  having  denied  the  allegation,  and  having 
admitted  that  plaintiff  had  demanded  a  conveyance,  defendant  could  not 
on  trial  question  the  sufficiency  of  plaintiff's  demand. 

From  Morrow :  William  R.  Ellis,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  Sarah  C.  Jennings  and  her  husband 
against  the  Oregon  Land  &  Water  Co.  to  recover  damages  for 
the  breach  of  a  contract  for  the  sale  of  real  estate.  On  June 
27,  1904,  the  defendant  corporation,  through  its  superintendent 
and  manager,  F.  B.  Holbrook,  made  and  entered  into  the  fol- 
lowing contract  with  the  plaintiff  Sarah  C.  Jennings: 

"Irrigon,  Oregon,  June  27,   1904. 

This  Agreement,  made  and  entered  into  the  day  and  year 
above  written,  between  F.  B.  Holbrook,  superintendent,  party 
of  the  first  part,  and  Sarah  Jennings,  party  of  the  second  part, 
Witnesseth : 

That  the  Party  of  the  First  Part  Hereby  Agrees  to  convey  to 
the  party  of  the  second  part  all  the  following  described  prop- 
erty, to  wit:  Lots  1,  2,  3,  4,  and  5,  block  37,  and  lots  25,  21, 
22,  23,  and  24,  block  36,  Irrigon,  Oregon — in  fee  simple  and 
free  of  incumbrances ; 

And  the  Party  of  the  Second  Part  Hereby  Agrees,  in  consid- 
eration of  the  conveyance  to  them  of  the  said  property  as  above 
described,  to  erect  on  lots  in  block  37  a  hotel  building,  fifty  by 
eighty  (50x80)  feet,  two  stories  high,  as  per  plans  and  specifi- 
cations furnished  the  Wind  River  Lumber  Company  for  mate- 
rial for  same,  and  that  work  on  said  building  shall  commence 
not  later  than  sixty  days  from  date  and  be  completed  not  later 
than  twelve  months  from  date. 

In  Witness  Whereof  the  parties  hereto  have  hereunto  set  their 
hands  and  seals  the  day  and  year  above  written. 

Witness:  Geo.  Jennings.  F.  B.  Holbrook,  Supt. 

Sarah  C.  Jennings." 
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The  complaint  alleges  that  within  60  days  after  the  making 
of  the  contract  Mrs.  Jennings  commenced  the  construction  of 
the  building  as  agreed  upon,  and  fully  completed  the  same 
according  to  plans  and  specifications  before  the  expiration  of 
the  time  stipulated;, that  thereafter  she  demanded  of  defendant 
a  deed  for  the  real  property  described  in  the  contract,  and  that 
it  failed  and  neglected  to  make  the  same  and  repudiated  the 
contract,  declaring  that  it  never  would  convey  such  real  estate 
to  her;  that  the  real  property,  with  the  building  thereon,  was  at 
the  time  of  the  breach  by  defendant  of  the  reasonable  value  of 
$8,000;  and  that  plaintiff  is  damaged  in  such  sum — and  prays 
judgment  accordingly.  The  answer  admits  the  execution  of  the 
contract  as  alleged,  the  .demand  by  plaintiff  for  a  conveyance 
of  the  property,  and  the  defendant's  refusal  to  make  the  same, 
but  denies  generally  all  the  other  allegations  of  the  complaint. 
For  an  affirmative  defense  it  is  alleged  that  the  sole  considera- 
tion for  the  agreement  was  the  construction  and  maintenance 
by  Mrs.  Jennings  of  a  first-class  hotel  on  the  property  agreed 
to  be  conveyed  to  her,  and  that  she  had  failed  and  neglected  to 
comply  with  her  contract,  and  had  suffered  liens  and  incum- 
brances to  be  placed  on  the  property  in  excess  of  its  value.  The 
reply  denied  generally  all  the  allegations  of  the  answer.  Upon 
the  issues  thus  joined  the  cause  was  tried  to  a  jury,  and  a  verdict 
returned  in  favor  of  the  plaintiff  for  $3,200.  Prom  a  judgment 
entered  thereon  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  J.  Thorburn 
Ross,  William  Ambrose  Munly,  John  K.  Kollock  and  Redfield 
&  Van  V actor,  with  an  oral  argument  by  Mr.  Munly. 

For  respondents  there  was  a  brief  over  the  names  of  Ben  F. 
Tweedy  and  C.  E.  Woodson,  with  an  oral  argument  by  Mr. 
Woodson. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  first  assignment  of  error  is  the  admission  in  evidence 
of  the  testimony  of  W.  S.  Jennings,  giving  the  names  of  a  por- 
tion or  all  the  workmen  employed  in  the  construction  of  the 
building,  the  number  of  days  each  was  employed,  and  the  value 

(48th  Or.— 19) 
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of  his  services.  Jennings  was  the  architect  who  prepared  the 
plans  and  specifications  and  was  foreman  of  the  work.  He 
testified  that  the  building  was  completed  according  to  plans 
and  specifications  and  was  reasonably  worth  $6,000.  He  de- 
scribed its  character,  the  size  and  number  of  the  rooms,  the 
size  and  character  of  the  materials,  and  said  he  did  not  kpow 
whether  he  had  the  names  of  all  the  people  who  worked  on  it 
or  not,  but,  over  an  objection  and  exception  of  the  defendant, 
was  permitted  to  give  the  names  of  such  as  he  could  recall,  and 
the  number  of  days  each  worked,  and  the  value  of  his  services. 
The  objection  to  this  testimony  is  that  the  measure  of  damages 
for  a  breach  of  the  contract  by  defendant  is  the  value  of  the 
property  at  the  time  of  the  breach,  less  the  liens  which  had  been 
allowed  by  plaintiff  to  accrue  thereon,  and  not  the  cost  of  the 
labor  and  materials  which  entered  into  the  building:  Neppach 
v.  Oregon  &  Cai.  R.  Co.  46  Or.  374  (80  Pac.  482).  This  rule 
is  undisputed,  and  was  adhered  to  by  the  court  throughout  the 
trial  and  in  its  instructions  to  the  jury. 

2.  The  testimony  in  question  was  not  offered  or  admitted  as 
proof  of  the  value  of  the  building,  or  of  itself  determinative  of 
the  measure  of  damages.  It  was  admitted  for  whatever  the  jury 
might  consider  it  worth  in  arriving  at  a  proper  estimate  of  the 
value  of  the  building  in  connection  with  the  other  evidence  on 
the  subject.  For  this  purpose  it  was,  we  think,  competent :  16 
Cyc.  1133;  Markowitz  v.  Kansas  City,  125  Mo.  485  (28  S.  W. 
642,  46  Am.  St.  Hep.  498).  The  building  was  a  large  structure 
50  by  80  feet  in  size,  two  stories  high,  erected  in  an  embryo 
town  of  200  or  300  inhabitants.  It  was  the  largest  building  in 
the  place,  practically  in  a  class  by  itself,  and  had  no  market 
value.  Testimony  as  to  its  cost  was,  therefore,  proper,  not  as 
of  itself  proof  of  value,  but  to  aid  the  jury  to  arrive  at  an  accu- 
rate conclusion  in  the  matter,  and  to  enable  them  to  test  the 
worth  of  the  opinion  evidence  on  that  subject:  Patterson  v. 
Kingsland,  8  Blatchf.  278  (Fed.  Cas.  No.  10,827) ;  Richmond 
v.  D.  &  S.  R.  Co.  40  Iowa,  264;  Faust  v.  Hosford,  119  Iowa,  97 
(93  N.  W.  58) ;  Memphis  v.  Kimborough,  12  Heisk.  133. 

3.  The  next  assignment  of  error  is  based  upon  the  refusal 
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of  the  court  to  permit  Holbrook,  a  witness  for  the  defendant,  to 
answer  a  question  as  to  whether  there  was  any  prior  contract 
between  Mrs.  Jennings  and  the  defendant  entered  into  as  an 
inducement  to  the  execution  of  the  contract  sued  on,  and  the 
refusal  to  permit  Boderock,  another  witness  for  the  defendant, 
to  answer  the  question,  crWill  you  state  the  circumstances  sur- 
rounding the  execution  of  this  contract  at  the  time  of  its  exe- 
cution, in  so  far  as  you  know  them  of  your  own  knowledge  V9 
It  does  not  appear  from  the  bill  of  exceptions  what  facts 
defendant  expected  to  elicit  by  these  questions,  nor  do  the 
answers  desired  appear  from  the  form  of  the  question.  It  is 
therefore  doubtful  whether,  under  the  rule  announced  in  KeUetj 
v.  Eighfield,  15  Or.  277  (14  Pac.  744),  and  since  followed  by 
this  court,  the  exception  presents  any  question  for  review.  But, 
however  that  may  be,  the  position  of  the  defendant  seems  to  be 
that  the  specifications  referred  to  in  the  contract  were  simply  a 
bill  of  lumber  and  material  furnished  a  mill  company,  and  it 
therefore  had  a  right  to  show  by  the  witnesses  the  kind  and 
character  of  the  building  plaintiff  promised  to  construct.  Ac- 
companying the  record  and  referred  to  in  the  bill  of  exceptions 
as  an  exhibit  is  a  transcript  of  all  the  testimony  in  the  case.  It 
appears  therefrom  that  the  objections  made  to  these  questions 
and  the  rulings  of  the  court  thereon  went  to  their  form,  rather 
than  to  their  substance,  and  that  the  witnesses  were  in  fact  per- 
mitted to  testify  at  length  without  objection  as  to  all  the  cir- 
cumstances surrounding  the  execution  of  the  contract  and  the 
negotiations  between  the  parties.  The  ruling  of  the  court  com- 
plained of  could  not,  therefore,  have  been  injurious  to  defend- 
ant. 

4.  It  is  next  contended  that  there  was  no  sufficient  demand 
for  a  conveyance  made  by  the  plaintiff  prior  to  the  commence- 
ment of  the  action.  There  was  no  issue  upon  that  question. 
The  complaint  alleges  a  demand  and  refusal,  and  this  averment 
is  not  traversed.  Moreover,  the  answer  expressly  admits  that 
"defendant  has  not  delivered  the  deed  of  conveyance  to  the 
plaintiffs  of  the  property  described  in  the  complaint  and  that 
plaintiffs  had  demanded  a  conveyance  of  the  same."     Having 
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• 
made  this  unqualified  admission  of  a  demand  and  refusal,  the 
defendant  was  not  in  a  position  to  question  the  sufficiency 
thereof  on  the  trial:  11  Am.  &  Eng.  Encyc.  Law  (2  ed.),  447; 
Smith's  Estate,  43  Or.  595  (73  Pac.  336,  75  Pac.  133). 
There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Decided   31   July,    1906. 
OLIVER  t\  STKHOBST. 

86  Pac.   376. 

Lobs  or  Streets  bt  Nonusbr* — Estoppel  Against  City. 
*  Although  title  to  land  dedicated  as  a  street  cannot  be  acquired  against 
a  city  through  lapse  of  time  under  a  statute  of  limitations,  still  rights  to 
even  a  street  may  become  so  fixed  by  neglect  to  open  and  use  it,  that  It 
may  be  more  Just  to  enforce  an  equitable  estoppel  against  the  municipality 
than  to  retake  the  street.  * 

For  instance:  A  street  having  been  dedicated  but  not  opened  over 
rough  ground,  whereby  uncertainty  existed  as  to  the  lines,  and  a  pur- 
chaser in  the  tract  having  in  good  faith  placed  valuable  improvements  on 
part  of  the  street  adjoining  his  lots,  which  were  undisturbed  for  thirteen 
years,  and  the  removal  of  which  would  appreciably  injure  the  lots,  the 
city  ought  to  be  equitably  estopped  now  from  claiming  that  part  of  the 
street  so  Improved. 

From  Union:  Robert  Eakin,  Judge. 

Statement  by  Mr.  Justice  Bean. 

This  is  a  suit  by  Anna  Oliver  against  Fred  Synhorst,  as  street 


•Note. — In  connection  with  this  case  see  the  following  notes: 

Rights  Acquired  as  Against  the  Public  by  Adverse  Possession  of  a 
Highway  or  City  Street:  18  L  R.  A.  146,  29  Am.  St  Rep.  500.  Extin- 
guishment of  Highways  and  Other  Easements  by  Operation  of  the  Statute 
of  Limitations:  14  Am.  St.  Rep.  278;  76  Am.  St.  Rep.  492.  The  Right  to 
Acquire  Title  by  Adverse  Possession  to  Lands  Held  by  Municipal  or  Other 
Public  Corporations  and  Devoted  or  Dedicated  to  a  Public  Use:  87  Am, 
St.   Rep.    776-782. 

As  to  the  Effect  of  Adverse  Possession  of  Public  Property  Other  Than 
Streets  or  Roads,  see  76  Am.  St.  Rep.  479. 

Abandonment  of  a  Highway  by  Non-User  or  Otherwise  Than  by  the 
Act  of  Public  Authorities:  26  L.  R.  A.  449;    14  Am.  St.  Rep.  281. 

Discontinuance  or  Vacation  of  a  Highway  by  the  Acts  of  Public 
Authorities:  26  L.  R.  A.  821. 

The  Effect  of  an  Abandonment  of  a  Highway:  26  L.  R.  A.  659. 

The  Right  to  Acquire  Title  by  Adverse  Possession  to  Lands  Held  by 
Railway  or  Other  Quasi  Public  Corporations:  87  Am.  St.  Rep.  776;  54 
L.  R.  A.  622   (with  briefs)  ;  2  L.  R.  A.  (N.  S.)   272   (with  briefs). 

See,  also.  Christian  v.  Eugene,  49  Or.  — . 
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superintendent  of  La  Grande,  to  enjoin  him  from  removing  or 
interfering  with  a  fence  and  sidewalk  of  the  plaintiff  along  the 
north  side  of  lots  3,  4  and  5  in  block  74  of  Chaplin's  Addition 
to  La  Grande,  and  from  destroying  or  in  any  manner  interfer- 
ing with  her  shade  trees,  ornamental  trees  and  shrubbery  there- 
on. By  the  complaint,  after  the  preliminary  allegations,  it  is 
averred  that  on  July  14,  1884,  Daniel  Chaplin  and  C.  H.  Pres- 
cott,  trustee,  filed  in  the  office  of  the  clerk  of  Union  County  and 
caused  to  be  recorded  a  plat  of  Chaplin's  Addition  to  the  City 
of  La  Grande,  upon  which  was  shown  a  street  running  east  and 
west  along  the  north  side  of  block  74  and  designated  as  0  Street, 
and  the  pleader  then  continues: 

"But  that  the  City  of  La  Grande  never  accepted  the  donation 
of  said  0  Street  along  the  north  side  of  said  block  74,  and  said 
street  at  said  point  was  closed  and  by  nature  impassable  until 
five  or  six  years  ago  when  private  individuals  made  a  narrow 
grade  or  wagon  track  up  the  hill,  along  and  some  distance  from 
the  north  side  of  said  block  74,  and  the  city  exercised  no  right 
or  control  over  said  street  until  the  fall  of  1904,  when  the  city 
council  passed  a  pretended  ordinance  requiring  a  sidewalk  to 
be  built  along  the  north  side  of  said  block  74. 

"That  in  the  fall  of  1891  one  T.  D.  Bemington  bought  lots 
4,  5  and  6  in  said  block  74,  and  built  a  fence  around  the  same, 
and  built  a  large  house  on  said  lot  5,  and  planted  shade  trees 
around  said  lots,  and  since  said  time  this  plaintiff  and  her 
grantors  have  had  said  premises  inclosed  continuously  up  to 
where  her  fence  now  stands  on  the  north  side  of  lots  4  and  5 
on  0  Street,  claiming  in  good  faith  to  own  the  same  and  that 
the  plaintiff  is  the  owner  thereof,  without  any  objections  from 
said  City  of  La  Grande,  and  with  the  knowledge  and  consent  of 
said  city,  and  about  the  year  1897  with  the  knowledge  and  con- 
sent of  said  City  of  La  Grande  this  plaintiff  at  great  cost  con- 
structed an*  iron  fence  along  the  north  side  of  said  lot  5  and 
along  the  north  end  of  said  lot  5  and  along  the  north  end  of 
said  lot  4  about  150  feet  on  said  0  Street  in  said  City  of  La 
Grande,  the  same  being  along  the  same  line  where  plaintiff's 
grantor  constructed  said  fence  in  the  fall  of  1891;  and,  with 
the  like  knowledge  and  consent  of  said  city,  the  plaintiff  and 
her  grantors  hauled  earth  at  great  cost  and  filled  in  said  lot 
from  her  said  fence  to  her  dwelling  house,  and  improved  said 
lot  and  ground  and  made  a  fine  lawn  thereon,  and  planted  valu- 
able shade  and  ornamental  trees  along  said  fence,  and  planted 
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and  propagated  a  very  fine  rose  garden  within  said  incloeure 
and  next  to  said  fence  and  made  improvements  on  her  said 
dwelling  house  at  great  cost,  all  of  which  was  done  in  good 
faith  by  this  plaintiff  and  with  the  knowledge  and  consent  of 
said  City  of  La  Grande  many  years  ago,  and  without  any  objec- 
tions from  said  city,  the  plaintiff  believing  them  to  be  on  her 
own  land.  * 

"That  several  years  ago  the  plaintiff,  being  the  owner  of  lot 
3  in  said  block  74,  the  same  being  on  a  steep  hillside,  blasted 
out  and  excavated  said  lot  at  great  expense  and  constructed  a 
barn  thereon  and  left  sufficient  room  between  the  barn  and  the 
supposed  north  line  of  said  lot  for  the  convenient  use  and  occu- 
pation of  said  barn,  and  so  that  hay  and  feed  could  be  hauled 
along  said  barn  and  inside  of  the  supposed  north  line  of  said 
lot  for  delivery  in  said  barn,  all  of  which  was  done  with  the  full 
knowledge  and  consent  of  said  City  of  La  Grande,  and  without 
any  objections  being  made  by  said  city,  and  at  great  expense  to 
this  plaintiff. 

"That  in  about  the  year  1897  this  plaintiff,  with  the  consent 
of  said  City  of  La  Grande,  and  at  considerable  expense,  con- 
structed a  substantial  sidewalk  along  the  north  side  of  her  said 
lots  4  and  5  and  up  against  her  said  iron  fence  the  entire  length 
of  said  lots  on  what  was  supposed  to  be  the  south  side  of  said 
0  Street,  and  that  said  sidewalk  is  now  there  in  good  condition 
for  use,  and  that  subsequently  she  extended  her  said  sidewalk 
along  the  north  end  of  lot  3  and  on  the  south  side  of  0  Street, 
and  that  the  sidewalk  so  extended  is  now  there  in  good  condi- 
tion for  use  as  a  sidewalk  and  that  no  part  of  said  sidewalk  is 
dangerous  or  in  need  of  repairs. 

"That  said  0  Street  of  said  City  of  La  Grande,  as  platted 
by  said  Daniel  Chaplin,  runs  east  and  west  along  the  north  side 
of  plaintiff's  said  premises,  and  if  any  part  thereof  is  inside  of 
plaintiff's  said  fence  such  part  has  never  been  opened  for  public 
use,  and  has  been  inclosed  and  improved  by  the  plaintiff  and  her 
grantors  with  the  full  knowledge  and  consent  of  said  City  of 
La  Grande,  and  without  any  objections  being  made  thereto,  ever 
since  the  fall  of  1891. 

"That  the  said  dwelling  house  of  plaintiff  is  worth  not  less 
than  $3,000,  and  the  north  side  of  said  dwelling  house  is  within 
about  16  feet  of  said  iron  fence  above  set  out,  and  the  whole  ar- 
chitectural effect  of  said  dwelling  house  and  premises  would  be 
destroyed  if  said  fence  were  removed  seven  feet  or  any  other 
distance  south  of  its  present  location,  and  all  of  the  improve- 
ments on  said  premises,  including  said  dwelling  house,  were 
made  by  the  plaintiff  and  her  grantors  with  the  full  knowledge 
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of  the  City  of  La  Grande;  that  she  and  her  said  grantors  believed 
and  claimed  that  the  north  line  of  said  premises  was  where  said 
iron  fence  is  now  located." 

It  is  then  alleged  that  on  December  12,  1904,  the  defendant, 
as  street  superintendent,  wrongfully  and  erroneously  claiming 
that  plaintiff's  fence  and  sidewalk  were  seven  feet  in  the  street, 
notified  her  to  remove  the  same,  and  that  if  she  did  not  do  so 
within  24  hours  he  was  directed  by  the  city  to  remove  it;  that 
if  such  fence  and  sidewalk  are  moved  back  to  what  is  claimed 
by  defendant  to  be  the  street  line  they  would  be  wholly  on  plain- 
tiff's property  and  six  or  seven  feet  south  of  her  north  line, 
and  her  shrubbery  and  shade  trees  would  be  destroyed  to  her 
irreparable  damage  and  injury. 

"That  by  reason  of  the  facts  above  alleged,  the  defendant  as 
street  superintendent  of  said  City  of  La  Grande  and  his  suc- 
cessors in  office  ought  to  be  and  they  are  estopped  and  precluded 
from  claiming  now  or  at  any  time,  or  proving  or  alleging  that 
any  of  the  lands  included  within  the  plaintiff's  said  fence  are 
or  ever  were  any  part  of  said  0  Street,  and  from  asserting  or 
exercising  any  supposed  right  to  remove  the  plaintiff's  said  iron 
fence  or  her  sidewalk  onto  her  said  lands,  or  in  any  manner  to 
remove  either  said  fence  or  said  sidewalk  from  where  they  are 
now  located  or  to  interfere  with  them,  or  either  ot  them,  in 
any  way,  or  to  open  or  widen  said  0  street  so  as  to  include 
within  said  street  any  part  of  the  lands  which  are  inclosed 
within  her  said  fence  as  aforesaid." 

The  relief  demanded  is  an  injunction  restraining  the  defend- 
ant and  his  successors  in  office  from  interfering  with  the  plain- 
tiff's fence  and  sidewalk,  shade  trees,  shrubbery,  etc.,  and  for 
a  decree  establishing  her  north  line  at  the  point  where  such  fence 
is  now  located.  The  court  below,  on  motion  of  defendant,  struck 
out  all  that  portion  of  the  complaint  which  we  have  inclosed 
in  quotation  marks,  and  plaintiff  declined  to  amend  or  plead 
further. 

The  defendant  answered,  setting  up  that  plaintiff's  fence  and 
sidewalk  were  seven  feet  in  the  street  and  was  an  unlawful 
obstruction  thereto,  and  that  the  defendant  had  been  ordered 
by  the  city  to  remove  such  obstruction.  These  allegations  were 
denied  by  the  reply.  When  the  case  came  on  for  trial  the 
plaintiff  declined  to  offer  any  testimony,  and  after  hearing  that 
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of  the  defendant,  the  court  rendered  a  decree  dismissing  the 
complaint,  and  plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Ramsey  & 
Oliver,  with  an  oral  argument  by  Mr.  William  Marion  Ramsey. 

For  respondent  there  was  a  brief  over  the  names  of  F.  8. 
Ivarihoe  and  Charles  H  Finn,  with  an  oral  argument  by  Mr. 
Firm. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

The  evidence  does  not  accompany  the  transcript,  and  the  only 
question  for  our  consideration  is  whether  the  court  erred  in 
striking  out  the  matter  pleaded  in  the  complaint  as  an  estoppel. 
From  these  averments  it  appears,  in  brief,  that  Chaplin's  Addi- 
tion to  La  Grande  was  laid  out  and  platted  in  1884,  and  0 
Street  thereon  dedicated  to  the  public.  The  street,  however, 
was  never  opened  or  improved  by  the  city,  and  it  never  assumed 
authority  or  control  over  it  until  the  fall  of  1904.  In  1891  the 
plaintiff's  grantor  bought  lots  4,  5  and  6  in  block  74,  abutting 
on  0  Street,  and,  with  the  consent  and  knowledge  of  the  city, 
built  a  fence  along  what  he  claimed  and  believed  to  be  the  north 
line  of  such  property,  erected  a  large  dwelling  house  on  lot  5 
with  reference  to  such  supposed  line,  and  planted  shade  trees 
and  shrubbery  and  otherwise  improved  the  property  for  a  resi- 
dence site,  claiming  in  good  faith  to  be  the  owner  of  the  same. 
In  1897,  after  the  plaintiff  had  purchased  the  property,  she 
constructed  an  iron  fence  at  the  place  where  the  former  fence 
stood,  and  afterward  hauled  earth  and  filled  up  the  lot  to  such 
fence,  and  otherwise  improved  the  property  by  planting  shade 
and  ornamental  trees  along  the  fence,  making  a  rose  garden 
inside  of  the  inclosure  near  the  fence,  building  a  sidewalk  just 
outside  the  fence,  and  otherwise  improving  the  property  at  great 
cost,  all  of  which  was  done  in  good  faith  with  the  consent  and 
knowledge  of  the  city  authorities  and  under  the  belief  that  she 
owned  the  property  so  inclosed.  Several  years  before  the  com- 
mencement of  this  suit  she  blasted  out  and  excavated  a  part  of 
lot  3  at  great  cost  and  constructed  a  barn  thereon,  leaving  suffi- 
cient room  between  it  and  the  supposed  street  line  for  a  drive- 
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way.  The  plaintiff's  dwelling  house  is  within  16  feet  of  the 
iron  fence  and  the  architectural  effect  thereof  and  the  beauty 
and  value  of  her  home  would  be  materially  impaired  if  the  fence 
is  now  removed,  and  her  approach  to  her  barn  would  be  entirely 
cut  off.  The  occupancy  and  improvement  of  the  property  as 
referred  to  was  made  by  the  plaintiff  and  her  grantor  under  the 
belief  that  the  true  north  line  is  where  the  iron  fence  is  now 
located  and  with  the  knowledge  and  consent  of  the  city  authori- 
ties. It  thus  appears  that  for  more  than  13  years  the  plaintiff 
and  her  grantor  have  been  in  the  open,  exclusive  and  peaceable 
possession  of  the  strip  of  land  now  in  controversy,  and  that  they 
have  made,  without  objection  from  the  city  authorities,  valuable 
and  permanent  improvements  thereon  in  good  faith,  believing 
that  they  were  the  owners  thereof.  The  question  for  decision 
is  whether,  by  reason  of  these  facts,  the  city  is  now  estopped 
to  assert  that  the  true  street  line  is  other  than  where  the  plain- 
tiff's fence  is  located. 

There  is  irreconcilable  conflict  in  the  cases  as  to  whether  the 
right  of  the  public  to  use  land  dedicated  for  a  street  or  highway 
may  be  extinguished  by  nonuser  or  adverse  possession,  due  to 
the  laches,  negligence  or  nonaction  of  municipal  authorities. 
The  weight  of  the  adjudged  cases  seems  to  be  that  since  such 
authorities  have  no  right  to  sell,  alienate  or  dispose  of  the  high- 
ways, except  as  provided  by  law,  the  statute  of  limitations  will 
not  run  against  them,  and  such  is  the  rule  now  in  force  in  this 
State  by  a  recent  statute:  Laws  1895,  p.  57.  The  authorities 
on  the  question  are  so  fully  collated  and  commented  upon  in  the 
notes  to  Orr  v.  O'Brien,  14  Am.  St.  Rep.  278,  and  Northern 
Pac.  By.  Co.  v.  Ely,  54  L.  R.  A.  526,  87  Am.  St.  Rep.  775, 
that  a  mere  reference  to  them  is  all  that  is  essential  in  this  con- 
nection. But,  while  the  rule  may  be  that  the  ordinary  statute 
of  limitations  as  such  cannot  be  set  up  to  defeat  the  right  of 
the  public  to  the  use  of  a  street  or  highway,  there  may  grow 
up,  in  consequence  of  the  laches  of  the  public  authorities,  pri- 
vate rights  of  more  persuasive  force  in  the  particular  case  than 
that  of  the  public,  and  if  "acts  are  done  by  an  adjoining  propri- 
etor which  indicate  that  he  is  in  good  faith  claiming  as  his  own 
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that  which  is,  in  fact,  a  part  of  the  highway,  and  is  expending 
money  on  the  faith  of  his  claim,  by  adjusting  his  property  to 
the  highway  as  he  supposes  or  claims  it  to  be,  the  public  will  be 
estopped :"  Hamilton  v.  State,  106  Ind.  361  (7  N.  E.  9)  ;  Chi- 
cago, etc.,  Ry.  Co.  v.  Joliet,  79  111.  25 ;  County  of  Piatt  v.  Good- 
ell,  97  111.  84;  Baldwin,  v.  Trimble,  85  Md.  396  (37  AtL  176, 
36  L.  R.  A.  489) ;  Pains  Lumber  Co.  v.  Oshkosh,  89  Wis.  449 
(61  N.  W.  1108).  Although  Mr.  Dillon  is  unwilling  to  assent 
to  the  doctrine  that  as  respects  public  rights  municipal  corpo- 
rations are  within  the  ordinary  limitation  statutes,  he  says: 
"It  will,  perhaps,  be  found  that  cases  sometimes  arise  of  such  a 
character  that  justice  requires  that  an  equitable  estoppel  shall 
be  asserted  even  against  the  public;  but  if  so,  such  cases  will 
form  a  law  unto  themselves,  and  do  not  fall  within  the  legal 
operation  of  limitation  enactments,"  and  that  "there  is  no  dan- 
ger in  recognizing  the  principle  of  an  estoppel  in  pais  as  applica- 
ble to  exceptional  cases,  since  this  leaves  the  courts  to  decide 
the  question,  not  by  the  mere  lapse  of  time,  but  upon  all  the 
circumstances  of  the  cases  to  hold  the  public  estopped  or  not, 
as  right  and  justice  may  require" :  2  Dillon,  Mun.  Corp.  (4  ed.), 
§675. 

This  principle  was  applied  by  this  court  in  Schooling  v.  Har- 
risburg,  42  Or.  494  (71  Pac.  605).  May  and  Nixon  had  laid 
out  an  addition  to  the  town  of  Harrisburg  and  duly  acknowl- 
edged and  recorded  a  plat  thereof  in  1871.  At  that  time  the 
tract  of  land  was  inclosed  with  a  fence  which  was  thereafter 
maintained.  None  of  the  streets  or  alleys  shown  were  opened 
except  a  portion  if  one  street,  although  the  proprietors  sold 
lots  with  reference  to  the  plat.  Notwithstanding  the  making 
and  recording  of  the  plat  dedicating  the  streets  and  alleys  to 
the  public,  Nixon  continued  to  occupy  and  cultivate  one  of  the 
streets  and  subsequently  sold  the  lots  abutting  thereon  and  con- 
veyed his  interest  in  the  street.  His  grantee  occupied  and  cul- 
tivated the  street  and  erected  a  shed  to  his  barn  extending  out 
over  an  alley.  It  was  held  that  upon  these  facts  the  municipal 
authorities  were  estopped  from  opening  the  street  because  of 
their  laches  in  permitting  Nixon  and  his  grantee  to  improve 


July,  1906]  Kane  v.  Littlefield.  299 

the  same  as  a  part  of  their  premises.  This  case  is  decisive  of 
the  one  at  bar.  Indeed,  the  facts  call  more  strongly  in  the 
present  case  for  the  application  of  the  doctrine  of  equitable 
estoppel  than  in  the  Schooling  case.  In  that  case  Nixon  and  his 
grantee  knew  that  the  land  occupied  by  them  had  been  dedi- 
cated to  the  public  and  acted  with  full:  knowledge  of  that  fact. 
Here,  on  the  contrary,  the  plaintiff  and  her  grantor  supposed 
and  believed  that  the  portion  of  the  street  occupied  by  them  was 
a  part  of  their  property  and  was  included  within  the  boundaries 
of  their  lots.  Again,  in  the  Schooling  case  the  opening  of  the 
street  would  not  have  seriously  injured  the  plaintiff,  while  here 
the  removal  of  the  fence  to  what  the  defendant  claims  to  be 
the  true  street  line  would,  according  to  the  allegations  of  the 
complaint,  practically  destroy  the  plaintiffs  property  for  resi- 
dence purposes  and  would  work  irreparable  injury  to  her.  She 
has,  with  the  knowledge  and  consent  of  the  city  authorities, 
inclosed  a  part  of  the  street  and  improved  the  same  in  good 
faith  to  such  an  extent  that  (if  the  allegations  of  the  complaint 
are  true)  she  would  be  seriously  injured  and  damaged  if  she 
is  now  required  to  remove  her  fence  and  throw  open  that  por- 
tion of  the  street  occupied  by  her  to  the  public,  and  is  therefore 
entitled  to  invoke,  as  against  the  city,  the  doctrine  of  estoppel. 
The  decree  of  the  court  below  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  motion  to  strike  out, 
and  for  such  further  proceedings  as  may  be  right  and  proper. 

Eeversed. 


Decided  31  July,   1906. 
KANE  v.  LITTLEFIELD. 

86   Pac.  544. 

Waters — Mining  Debris — Da'm   as  Nuisance — Injunction. 

1.  Where  a  dam  erected  by  a  lower  riparian  proprietor  backs  water 
and  mining-  debris  onto  the  ground  of  an  upper  proprietor,  who  possesses 
the  superior  right  to  the  use  of  the  water,  and  prevents  the  debris  dis- 
charged into  the  stream  by  the  upper  proprietor  from  being  carried  away, 
thereby  interfering  with  the  operation  of  the  mine,  the  upper  proprietor 
Is  entitled  to  have  the  maintenance  of  the  dam  enjoined  as  a  private 
nuisance. 
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Costs  and  Disbursements  in  Equity — Appbal. 

2.  Under  the  discretion  confided  to  the  court  by  Section  566,  B.  &  C. 
Comp.,  the  costs  and  disbursements  of  the  trial  court  may  be  assessed 
against  one  party  and  the  expenses  of  the  appeal  against  the  other  party. 

From  Baker:  Samuel  White,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  Bridget  Kane  against  David  Littlefield  and 
Fred  Cole  to  enjoin  interference  with  dams  built  across  a  non- 
navigable  stream  to  divert  water  for  irrigation.  The  complaint 
alleges  that  plaintiff  is  the  owner  of  160  acres  of  arid  land  in 
Baker  County,  particularly  describing  the  premises,  through 
which  Blue  Canyon  Creek  flows;  that  she  built  two  dams  in 
that  stream,  and  by  means  of  ditches  diverted  water  therefrom 
which  has  been  used  for  10  years  in  irrigating  crops  grown  on 
her  land;  that  April  10,  1904,  the  defendants  unlawfully  de- 
stroyed these  dams  thereby  preventing  the  water  from  flowing 
in  the  ditches  to  her  premises,  to  her  irreparable  injury,  and 
threaten  to  remove  any  dams  that  she  may  place  in  the  creek, 
which  menace  they  will  execute  unless  restrained. 

The  answer  denies  the  material  allegations  of  the  complaint 
and  avers,  in  effect,  that  since  1864,  the  defendants  and  their 
predecessors  in  interest  have  been  the  owners  and  in  the  pos- 
session of  90  acres  of  patented  placer  mining  ground  joining 
plaintiff's  land,  and  also  of  60  acres  of  similar  unpatented  land 
adjacent  to  their  mines,  the  working  of  which  requires  the  use 
of  a  great  quantity  of  water  to  extract  the  valuable  ore  which 
the  premises  contain;  that  in  the  year  stated,  the  defendants' 
grantors  and  predecessors  in  interest  appropriated  all  the  water 
of  the  creek  mentioned,  and  of  its  tributaries,  which  quantity 
they  have  ever  since  continuously  used  for  mining  purposes, 
and  that  such  privilege  is  prior  in  time  and  superior  in  right 
to  plaintiff's  claim  thereto;  that  the  defendants'  grantors  con- 
structed a  tailrace  from  a  point  above  such  mines  through  the 
premises  now  owned  by  plaintiff  to  Powder  River,  which  conduit 
has  for  more  than  30  years  been  uninterruptedly  used,  except 
as  hereinafter  stated,  for  dumping  tailings  therein,  to  be  con- 
ducted across  her  land,  whereby  a  perpetual   right  has  been 
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secured  to  continue  to  place  debris  in  such  race ;  that  the  plain- 
tiff and  her  agents,  within  the  last  two  years,  have  without 
right,  built  dams  in  such  race,  thereby  obstructing  the  flow  of 
water  therein,  and  causing  the  debris  to  back  upon  defendants' 
mining  ground  to  their  irreparable  injury,  and  that,  in  conse- 
quence of  such  unlawful  acts,  they  were  compelled  to  remove 
the  dams,  so  that  the  tailings  from  their  mines  might  be  carried 
off,  which  abatement  constitutes  the  injury  of  which  the  plain- 
tiff complains.  The  reply  haying  denied  the  allegations  of 
new  matter  in  the  answer,  the  cause  was  tried,  resulting  in  a 
decree  as  prayed  for  in  the  complaint,  and  the  defendants 
appeal.  Modified. 

For  appellants  there  was  a  brief  over  the  name  of  Olmstead 
&  Strayer,  with  an  oral  argument  by  Mr.  Martin  Luther  Olm- 
stead. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
"Mr.  John  Lang  don  Rand. 

Mr.  Justice  Moose  delivered  the  opinion  of  the  court. 

The  testimony  shows  that  Blue  Canyon  Creek  enters  plain- 
tiff's land  near  the  northwest  corner,  flows  southeasterly  and 
empties  into  Powder  Biver.  About  1880  the  Marysville  Mining 
Co.,  being  the  owner  of  certain  placer  mining  ground  situated 
on  the  creek  above  and  joining  the  premises  now  owned  by 
plaintiff,  straightened  and  deepened  the  channel  of  that  stream 
from  its  mouth  to  a  point  above  such  mines.  This  water  course 
was  improved,  so  as  to  drain  the  mining  ground  to  the  bed 
rock,  and  also  to  carry  off  the  tailings  produced  by  hydraulic 
mining.  The  channel  was,  in  some  places,  dug  25  feet  deep, 
while  in  other  parts  of  the  conduit  a  flume  was  constructed  so 
as  to  give  to  the  water  flowing  in  the  race  sufficient  velocity 
to  take  away  the  debris  placed  therein.  The  enterprise  not 
proving  profitable  the  patented  mining  ground  and  the  water 
right  appurtenant  thereto  were  sold  by  the  company  making 
the  improvement  and  such  property  has  by  mesne  conveyances, 
as  we  understand,  become  vested  in  the  defendants  who  are  in 
possession  of  other  unpatented  mining  claims  situated  on  the 
creek  above  the  mining  ground  for  which  they  have  a  legal  title. 
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In  consequence  of  the  failure  to  find  gold  in  paying  quantities 
in  Blue  Canyon,  the  flume  has  been  allowed  to  decay  and  the 
race  to  fill  with  tailings,  though  some  placer  mines  have  been 
constantly  operated  on  the  creek  by  using  the  water  thereof, 
the  debris  being  carried  down  that  stream.  In  the  early  spring, 
when  the  snow  is  melting  in  the  mountains,  Blue  Canyon  Creek 
and  its  tributaries  afford  about  2,500  inches  of  water,  miners' 
measurement,  and  the  current  is  so  swift  that  most  of  the  tail- 
ings deposited  in  the  stream  are  carried  into  Powder  River.  In 
the  later  summer,  however,  the  water  generally  ceases  to  flow 
in  the  creek  and  does  not  again  become  copious  until  the  rainy 
season  sets  in. 

The  plaintiff's  predecessor  in  interest  used  water  to  raise 
crops  on  the  land  now  owned  by  her  and  she,  in  1896,  caused 
a  dam  to  be  built  in  the  creek,  16  rods  below  the  line  where  it 
enters  her  premises,  and  also  constructed  another  dam  100  rods 
below  the  first,  and  by  means  of  ditches  diverted  water  which 
she  used  in  irrigating  crops,  raising  hay  on  about  100  acres 
of  her  land.  The  defendants  having  given  notice  to  her  of 
their  intention  to  abate  what  they  considered  to  be  a  private 
nuisance,  removed  her  dams  April  10,  1904.  At  that  time  they 
were  mining  on  the  side  of  a  hill  a  mile  and  a  quarter  above 
the  western  border  of  her  land.  The  place  where  they  were 
then  working  is  elevated  about  100  feet  above  the  top  of  her 
upper  dam,  so  that  it  was  impossible,  with  such  obstruction  to 
the  flow  of  the  water,  to  injure  in  any  manner  the  operation  of 
their  mines  at  that  place,  and  no  immediate  necessity  existed 
for  the  removal  of  the  dams.  C.  M.  Poster,  a  mining  engineer, 
as  plaintiff's  witness,  testified  that  the  grade  of  the  creek  from 
the  western  boundary  of  her  land  to  the  top  of  her  upper  dam 
is  six  feet,  but  that  it  would  be  impossible  for  the  defendants 
to  work  their  patented  ground  next  to  her  premises,  except  by 
opening  a  race  to  carry  off  the  tailings,  and  that  if  such  dam 
were  maintained,  it  would  back  the  slums  and  debris  on  their 
land  along  the  creek  the  distance  of  a  quarter  of  a  mile.  The 
reconstruction  of  the  lower  dam,  however,  would  not  affect  the 
defendants'  mining  ground  in   any  manner,   for  the  tailings 
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would  be  carried  over  the  dam  before  the  back  water  reached 
the  defendants'  premises.  This  witness  says  that  the  flume  has 
been  abandoned  a  great  many  years,  but  the  right  to  the  race 
has  never  been  relinquished,  and  that  every  person  mining  on 
Blue  Canyon  Creek  has  used  it  to  carry  off  tailings,  though  it 
has  been  filling  therewith,  and  never  cleared  out  to  the  bottom. 
Foster  further  testified  that  there  had  never  been  any  mining 
done  just  above  plaintiff's  premises  because  at  that  place  it 
was  found  that  the  ground  did  not  contain  sufficient  gold  to 
permit  it  to  be  worked  profitably.  0.  N".  Haskill,  as  defendants' 
witness,  testified  that  the  restoration  of  plaintiff's  dams  would 
prevent  the  defendants  from  mining  their  low  ground  for  a 
mile  immediately  above  her  premises.  The  testimony  of  this 
witness  is  corroborated  by  that  of  Adam  Christy.  We  think 
the  testimony  of  Foster,  who  is  an  expert  engineer,  is  entitled 
to  greater  credence,  and  conclude  that  the  upper  dam  will  not 
back  the  water  farther  than  he  states. 

1.  In  Turner  v.  Locy,  37  Or.  158  (61  Pac.  342),  it  was  held 
that  a  dam  across  a  nonnavigable  stream,  whereby  debris  from 
the  mine  of  an  upper  proprietor  was  arrested,  does  not  consti- 
tute a  private  nuisance,  authorizing  an  abatement  thereof, 
unless  the  dam  backs  the  water  upon  his  premises,  causing  such 
an  injury  as  to  enable  him  to  maintain  an  action  for  the  dam- 
ages sustained.  The  converse  of  this  rule  must  necessarily 
be  true,  by  the  application  of  which  it  follows  that  when  the 
dam  of  a  lower  riparian  proprietor  backs  the  water  and  debris 
upon  the  mining  ground  of  an  upper  proprietor,  who  possesses 
the  superior  right  to  the  use  of  the  water,  preventing  him  from 
operating  his  mines,  equity  will  intervene  to  protect  the  inter- 
ests of  the  latter.  In  the  case  at  bar  it  is  possible  that  the 
defendants'  mining  ground  joining  the  plaintiff's  premises  con- 
tains such  a  small  quantity  of  gold  as  to  render  the  extraction 
thereof  by  hydraulic  machinery  unprofitable.  A  court  of  equity 
isi  not  the  guardian  of  competent  persons,  who  must  be  per- 
mitted to  manage  their  own  affairs  in  any  manner  that  best 
suits  their  judgment,  so  long  as  they  do  not  interfere  with  the 
rights  of  others.    It  is  true  that  the  defendants  and  other  miners 
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on  Blue  Canyon  Creek  placed  the  tailings  from  their  mines 
in  that  stream,  which  causes  such  debris  to  be  backed  upon  the 
defendants'  mining  ground  by  plaintiff's  upper  dam,  but  the 
weight  of  the  testimony  convinces  us  that  her  grantor  entered 
into  a  contract  with  the  Marysville  Mining  Co.,  the  defendants' 
predecessor  in  interest,  whereby  such  company  was  permitted 
to  construct  the  race  through  the  land  now  owned  by  her,  and 
to  deposit  tailings  in  the  conduit.  By  means  of  the  ditch  from 
plaintiff's  upper  dam  she  is  enabled  to  irrigate  the  greater  part 
of  her  land,  and  to  deprive  her  of  the  use  of  the  water  by  such 
means  will  necessarily  injure  her  premises,  and  seriously  dam- 
age her,  notwithstanding  which  we  believe  she  should  be  en- 
joined from  maintaining  the  upper  dam  when  the  working  in 
good  faith  of  the  placer  mines  by  the  defendants  and  their 
successors  in  interest  anywhere  on  the  creek  within  a  quarter 
of  a  mile  from  her  west  boundary  would  be  materially  injured 
thereby. 

2.  The  upper  dam  was  not  injuring  the  defendants'  mines 
where  they  were  working  when  they  removed  the  obstructions; 
and  hence  no  immediate  necessity  existed  for  a  resort  to  the 
method  adopted  by  them  for  the  demolition  of  the  property, 
for  they  could  have  then  secured  their  rights  by  a  suit;  and, 
this  being  so,  the  costs  of  the  lower  court  will  not  be  disturbed. 
The  decree  there  rendered  will  be  modified,  and  one  entered 
here  as  indicated  in  this  opinion,  but  in  all  other  respects 
affirmed,  the  plaintiff  to  be  permitted  at  all  times  to  irrigate 
her  land  by  the  lower  dam  and  ditch,  the  defendants  to  recover 
their  costs  upon  this  appeal.  Modified. 


Decided   31   July,    1906. 
HAUN  r.  MABTIN. 
86  Pac.  871. 
Public    Lands — Timbhr    Culture    Claims — Death    of    Entry  man — 

Interest  of  Heir. 
1.  Where  a  timber  culture  claimant  dies  before  performing*  the  con- 
ditions precedent  to  obtaining  title,  his  heir  succeeds  to  the  claim  and 
may  obtain  a  patent  therefor  in  his  own  name  by  proof  of  performance 
by  him  and   his  ancestor   of  the   required  conditions,   in  which   case   h« 
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takes  directly  as  a  donee  of  the  government,  and  not  by  Inheritance,  the 
ancestor's  Interest  terminating  on  his  death. 

Administrators — Power   of  Probate   Court  to   Order   Mortgage   or 
Sale  of  Timber  Culture  Claim. 

2.  After  the  death  of  a  timber  culture  claimant  before  he  has  per- 
formed the  conditions  necessary  to  obtain  title,  a  probate  court  has  no 
jurisdiction  whatever  over  the  land  claimed,  and  cannot  authorise  the 
administrator  of  the  claimant's  estate  to  exercise  any  control  over  it 
for  any  purpose,  and  it  Is  not  liable  for  the  debts  of  the  estate. 

Estoppel — Sufficiency  of  Plea. 

3.  In  pleading*  an  estoppel  the  facts  relied  on  must  be  stated  with 
particularity,  nothing  being*  left  to  inference,  and  it  must  further  appear 
that  the  party  pleading  the  estoppel  relied  on  the  facts  stated,  believing 
them  to  be  true,  and  that  he  will  be  predjudiced  in  a  stated  way  if  they 
are  disproved. 

Elements  of  Equitable  Estoppel. 

4.  To  justify  the  application  of  the  rule  estopping  the  owner  of  land 
from  disputing*  the  title  of  a  purchaser  thereof  from  another,  it  must 
appear  that  the  true  owner  either  encouraged  such  purchase  or  by  his 
gross  negligence  In  not  declaring  his  rights  Induced  the  purchaser  to 
change  his  position,  in  Ignorance  of  the  truth  and  to  his  damage. 

Estoppel — Case  Under   Consideration. 

5.  A  Umber  culture  claimant  died  before  performing  the  conditions 
precedent  to  obtaining-  title  from  the  government.  A  county  court  author- 
ized the  administrator  to  mortgage  the  land  to  secure  money  for  the  pur- 
pose of  purchasing  the  same  from  the  government.  Afterwards  the 
county  court  authorized  a  sale  of  the  property  to  pay  the  mortgage  and 
other  indebtedness  of  the  estate  of  the  decedent.  The  heir  did  not  object 
to  the  sale,  after  being-  cited  by  publication,  and  it  was  not  claimed  that 
he  ever  had  any  actual  notice  of  the  sale  or  In  any  way  except  by  silence 
and  absence,  induced  the  purchaser  to  buy  at  the  administrator's  sale. 
He  did,  however,  refuse  to  pay  the  mortgage,  and  has  not  offered  to 
redeem  from  the  sale,  though  not  under  age.  Held,  that  the  heir  was  not 
estopped  from  asserting  title  to  the  claim  as  against  the  purchaser  at 
the  administrator's  sale. 

From  Wallowa:  Robert  Eakin,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

Haun  in  an  action  at  law  brought  by  Edward  J.  Martin  against 
him  to  recover  the  possession  of  real  property.  From  the  alle- 
gations of  the  bill  it  appears  that  the  land  in  controversy  was 
entered  by  Lucy  J.  Martin  under  the  timber  culture  act  of  the 
United  States,  but  before  complying  with  the  provisions  thereof, 
so  as  to  entitle  her  to  a  patent,  Mrs.  Martin  died  without  prop- 
erty, leaving  as  her  heirs  the  defendant  and  his  two  sisters. 
One  of  the  sisters  was  subsequently  appointed  administratrix 
of  Mrs.  Martin's  estate,  and  as  such  commuted  the  timber  cul- 
ture entry,  and  purchased  the  land  from  the  United  States, 

(48th  Or.— 20) 
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paying  $400  therefor.  As  the  estate  was  without  money  and 
the  heirs  were  unable  or  refused  to  furnish  the  means  or  make 
such  purchase,  the  administratrix,  upon  her  application  and  the 
order  of  the  county  court,  borrowed  $400  for  that  purpose,  and 
mortgaged  the  land  to  secure  the  payment  thereof.  After- 
wards, the  administratrix  removed  from  the  State,  and  another 
was  appointed  in  her  place,  who  secured  an  order  of  the  county 
court,  authorizing  the  sale  of  the  property  to  pay  the  mortgage 
and  the  other  indebtedness  of  the  estate,  citation  being  issued 
and  served  on  the  heirs  by  publication.  The  property  was  sub- 
sequently sold  to  the  plaintiff  by  the  administrator  under  the 
order  referred  to  for  $525.  The  sale  was  duly  confirmed  and 
an  administrator's  deed  made  and  delivered  to  him.  It  is 
charged  in  the  complaint  that  the  defendant  refused  and  neg- 
lected to  pay  the  mortgage  given  by  the  administratrix  to 
secure  funds  with  which  to  commute  the  timber  culture  entry, 
but  consented  and  acquiesced  in  the  proceedings  of  the  admin- 
istrator in  reference  thereto  and  at  no  time  has  he  offered  to 
redeem  from  the  sale  or  tendered  to  the  plaintiff  any  part  of 
the  purchase  money  or  offered  to  pay  the  same.  For  these 
reasons  it  is  averred  that  the  defendant  is  now  estopped  from 
claiming  title  to  the  land  in  question  as  against  plaintiff.  A 
demurrer  to  the  cross-bill  because  it  did  not  state  a  cause  of 
suit  was  sustained  and  the  cross  complainant  appeals.  The 
case  was  submitted  on  briefs,  under  the  proviso  of  Rule  16: 
35  Or.  587,  601.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  James  A. 
Burleigh  and  Charles  II  Finn. 

For  respondent  there  was  a  brief  over  the  name  of  Ramsey 
&  Oliver. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  Upon  the  death  of  a  timber  culture  claimant,  before  per- 
formance by  him  of  the  conditions  precedent  to  obtaining  title 
from  the  government,  his  heirs  succeed  to  the  claim,  and  may 
obtain  a  patent  therefor  in  their  own  name  by  proof  of  full 
performance  by  them  and  their  ancestor  of  the  required  con- 
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ditions,  but  in  such  case  they  take  directly  as  donees  of  the 
government,  and  not  by  inheritance:  Kelsay  v.  Eaton,  45  Or. 
70  (76  Pac.  770,  106  Am.  St.  Rep.  662) ;  Warner  Valley  Stock 
Co.  v.  Morrow,  48  Or.  258  (86  Pac.  369).  When,  therefore, 
Mrs.  Martin  died,  her  interest  in  her  timber  culture  claim  abso- 
lutely terminated  and  was  at  an  end,  and  her  rights  passed  by 
direct  grant  to  her  heirs  as  substituted  beneficiaries  of  the  gov- 
ernment. She  had,  at  the  time  of  her  death,  no  interest  which 
could  be  devised  or  which  would  descend  or  pass  to  her  heirs 
or  personal  representatives. 

2.  The  proceedings  of  the  county  court  in  assuming  jurisdic- 
tion over  the  claim  and  authorizing  its  sale  were  therefore  abso- 
lutely void  for  want  of  jurisdiction  of  the  subject-matter.  The 
claim  at  that  time  belonged  to  the  heirs  in  their  own  right,  and 
such  proceedings  could  have  no  more  force  and  effect  than  if  the 
county  court  had  assumed  to  order  the  sale  by  the  administrator 
of  any  other  property  belonging  to  them.  The  plaintiff  clearly 
cannot  successfully  maintain  title  to  the  property  based  upon 
the  proceedings  of  the  county  court. 

3.  It  is  argued,  however,  that  the  defendant  is  estopped  by 
his  conduct  from  asserting  title  to  the  property  as  against  the 
plaintiff.  The  only  averments  in  the  cross-bill  upon  which 
such  a  contention  can  be  based  are  that  the  defendant  was  served 
with  citation  in  the  county  court  by  publication  and  that  he 
refused  to  pay  the  mortgage  given  by  the  administratrix  to 
secure  funds  with  which  to  commute  the  timber  culture  entry 
but  consented  and  acquiesced  in  the  proceedings  of  the  admin- 
istrator in  reference  thereto.  This  under  the  law  is  not  a 
sufficient  plea  of  an  estoppel.  Where  an  estoppel  is  relied  upon, 
the  facts  constituting  it  must  be  pleaded  with  particularity  and 
precision,  and  it  must  be  alleged  that  the  party  setting  up  the 
estoppel  relied  upon  such  facts  believing  them  to  be  true,  and 
will  be  prejudiced  by  allowing  them  to  be  disproved.  Nothing 
can  be  supplied  by  inference  or  intendment:  8  Enc.  PL  & 
Pr.  10. 

4.  Where  the  owner  of  land  which  is  offered  for  sale  stands 
by,  and  with  knowledge  of  his  title,  encourages  the  sale,  or  does 
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not  forbid  it,  and  thus  another  person,  in  ignorance  of  the  time 
title,  is  induced  to  make  the  purchase  under  the  supposition 
that  the  title  offered  is  good,  he  is  bound  by  the  sale,  and  neither 
he  nor  his  privies  will  be  allowed  to  dispute  the  purchaser's 
title:  1  Story,  Equity  (13  ed.),  185.  But  to  justify  the  appli- 
cation of  this  principle  it  is  indispensable  that  the  party  sought 
to  be  estopped  should  by  his  conduct  or  gross  negligence  encour- 
age or  influence  the  purchase,  and  that  the  other  party,  being 
at  the  time  ignorant  of  the  actual  title,  should  have  been  misled 
by  his  acts  and  conduct  and  induced  thereby  to  change  his  posi- 
tion: Page  v.  Smith,  13  Or.  410  (10  Pac.  833) ;  Whiteaker  v. 
Belt,  25  Or.  490  (36  Pac.  534) ;  Odlin  v.  Gove,  41  N.  H.  465 
(77  Am.  Dec.  773) ;  Junction  Railroad  Co.  v.  Harpold,  19 
Ind.  347. 

5.  Now,  there  is  no  allegation  in  the  bill  that  the  defendant 
was  present  at  the  administrator's  sale,  or  that  he  had  actual 
knowledge  thereof.  Nor  is  it  averred  that  he  induced  or 
encouraged  it,-  or  that  plaintiff,  in  making  the  purchase,  relied 
upon  or  was  influenced  in  any  way  by  the  acts  or  conduct  of  the 
defendant,  or  that  he  was  at  the  time  ignorant  of  the  true  state 
of  the  title,  and  without  such  allegations  the  bill  is  fatally 
defective.  The  averment  that  the  citation  to  show  cause  why 
the  land  should  not  be  disposed  of  at  administrator's  sale  was 
served  upon  the  defendant  by  publication  is  no  averment  that 
he  had  actual  notice  of  the  proceedings  in  the  probate  court. 
Such  a  service  could  not  have  legally  been  made  unless  he  was 
a  nonresident  of  the  State,  and  as  the  defendant  made  no  objec- 
tion to  the  sale  it  may  be,  for  aught  that  appears,  that  he  was 
wholly  ignorant  of  the  matter.  The  citation  as  issued  and 
served  was  a  mere  constructive  notice,  and  could  not  of  itself 
estop  the  defendant  from  asserting  title  to  the  property  since 
the  proceedings  in  the  county  court  were  void  for  want  of 
jurisdiction-  of  the  subject-matter.  We  are  of  the  opinion  that 
the  cross-bill  does  not  state  facts  sufficient  to  entitle  the  plain- 
tiff to  relief  in  equity,  and  that  the  demurrer  was  properly  sus- 
tained.   Let  the  decree  be  affirmed.  Affirmed. 
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Decided  17  April,  rehearing  denied  22  May,  1906. 
STATE  ex  rel.  r.  RICHARDSON. 
85   Pac.  225. 
Mandamus — Power  to  Allow  Amendment — Discretion. 

1.  Under  the  provision  of  Section  612,  B.  &  C.  Comp.,  concerning  the 
amendment  of  pleadings  in  mandamus  proceedings,  the  trial  court  has 
a  wide  discretion,  and  its  action  in  granting  or  refusing  an  amendment 
while  the  cause  Is  In  the  trial  court  will  not  ordinarily  be  disturbed. 

Evidence — Judicial  Notice  of  Prior  Hearing. 

2.  Courts  will  take  judicial  notice  of  information  acquired  at  previous 
hearings  of  the  same  cause,  whether  on  the  present  or  a  prior  appeal. 

Appeal — Remanding  Equity  Suits — Amendments. 

3.  It  is  discretionary  with  the  supreme  court  in  equity  to  either  decide 
a  case  Anally  or  to  send  It  back  for  further  proceedings  when  the  appeal 
has  been  taken  on  the  pleadings  or  when  the  evidence  Is  unsatisfactory 
on  material  points,  and  in  such  cases  the  trial  court  may,  in  its  discretion, 
permit  amendments  to  the  pleadings  after  the  cause  has  been  remanded. 

Appeal — Remanding  Law  Actions — Amendments. 

4.  When  a  judgment  in  a  law  action  is  reversed  on  appeal,  and  the 
cause  remanded  for  a  new  trial  or  for  further  proceedings,  the  court 
below  possesses  power  to  allow  reasonable  amendments  to  be  made  to 
the  pleadings,  and  Its  action  in  this  respect  will  not  be  disturbed,  except 
for  an  abuse  of  discretion. 

Appeal — Mandamus — Amending  After  Reversal. 

5.  Where  a  judgment  sustaining  a  demurrer  to  an  alternative  writ  of 
mandamus  and  dismissing  the  proceeding  is  affirmed  on  appeal  and  the 
cause  remanded  with  a  direction  to  enter  a  judgment  accordingly,  the 
power  of  the  trial  court  to  permit  amendments  still  remains,  and  the 
rule  is  applicable  to  law  actions  generally. 

Pleading — Striking  Out. 

6.  It  is  not  error  to  strike  out  duplicate  averments,  for  the  evidence 
to  support  them  may  still  be  offered  under  other  paragraphs. 

Constitutional   Law — Special  Privileges  or  Immunities — Validity 
of  Local  Option  Law. 

7.  The  Oregon  local  option  law  (Laws  1905,  pp.  41,  47,  c.  2),  is  not 
unconstitutional  as  in  violation  of  Const.  Or.  Art  I,  1 20,  for  its  does  not 
grant  any  special  privileges  or  immunities  whatever,  though  it  may  inci- 
dentally deny  to  some  persons  the  right  previously  enjoyed  of  selling 
liquors  as  a  beverage. 

Constitutional  Right  to  Sell  Liquors. 

8.  The  privilege  of  selling  intoxicating  liquors  as  a  beverage  Is  not  a 
common  right  of  American  citizenship  protected  by  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States. 

Constitutional  Guaranty  op  Right  of  Suffrage. 

9.  The  Oregon  local  option  act  (Laws  1905,  pp.  41,  47,  c.  2)  is  not 
violative  of  Const.  Or.  Art.  II,  i  1,  protecting  free  and  equal  electoral 
rights,  for  no  qualified  elector  is  thereby  prevented  from  freely  voting  at 
any  election  or  deprived  of  having  his  vote  counted  as  cast,  so  neither 
freedom  nor  equality  Is  affected. 

intoxicating  liquors duty  of  county  court  in  declaring  result 

of  Local  Option  Election. 

10.  The  duty  required  of  the  county  court  by  the  local  option  law  as 
to  declaring  the  result  of  an  election  (Laws  1905,  pp.  41,  47,  c.  2,  §10), 
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and  forbidding   the  sale  of   liquors  as  a  beverage  within  the  prescribed 
limits,  is  ministerial  rather  than  judicial. 

Constitutional  Law — Jurisdiction  op  County  Court. 

11.  The  local  option  act  (Laws  1906,  pp.  41,  47,  c.  2,  |10)  in  requiring; 
county  courts  to  declare  the  results  of  local  option  elections,  is  not  in 
violation  of  Const.  Or.  Art  VII,  i  12,  providing  that  county  courts  shall 
have  probate  jurisdiction  and  "such  other  duties  as  may  be  prescribed  by 
law,"  for  the  duty  of  so  declaring  the  results  is  one  that  may  properly 
be  imposed  by  law  under  the  section  quoted. 

Local  Option — Mandamus  on  County  Court. 

12.  Mandamus  will  He  to  compel  a  county  court  to  declare  the  result 
of  a  vote  under  the  local  option  act  as  required  by  Section  10,  as  the  act 
required  does  not  involve  the  exercise  of  either  discretion  or  judgment, 
being  entirely  ministerial. 

Statutes — Title  op  Initiative  Act  Must  Express  Subject. 

13.  The  validity  of  laws  adopted  at  the  polls  pursuant  to  an  initiative 
petition,  under  Const.  Or.  Art.  IV,  1 1,  must  be  tested  by  the  constitution 
like  legislative  laws,  and  such  laws  are  subject  to  the  requirement  of 
Const.  Or.  Art.   IV,  §20,  as  to  subjects  and  title. 

Statutes — Sufficiency  of  Title  op  Local  Option  Act. 

14.  The  title  of  the  local  option  law  adopted  by  the  people  at  the 
polls  (Laws  1905,  pp.  4i,  47.  c.  2)  fairly  expresses  the  subject  of  the  act 
and  sufficiently  indicates  the  additional  matters  therewith  connected,  as 
required  by  Const.  Or.  Art.  IV,  1 20. 

From  Malheur :  George  E.  Davis,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  a  special  proceeding,  instituted  by  the  State  of  Ore- 
gon, on  the  relation  of  W.  L.  Gibson  and  others,  against  B.  C. 
Kichardson,  as  county  judge  of  Malheur  County,  and  G.  W. 
Blanton  and  G.  B.  Glover,  as  commissioners  thereof,  to  compel 
them  as  the  county  court  of  that  county  to  declare  the  result  of 
an  election  held  therein,  November  8,  1904,  to  determine 
whether  the  sale  of  intoxicating  liquors  as  a  beverage  should 
be  prohibited  in  Kyssa  Precinct  in  that  county.  At  a  former 
trial  of  this  cause,  a  judgment  dismissing  the  proceedings  was 
affirmed  (State  ex  rel.  v.  Malheur  County  Court,  46  Or.  519, 
81  Pac.  368),  and  on  the  return  of  the  mandate  the  relators, 
over  objection,  secured  an  amended  alternative  writ  of  man- 
damus, showing  an  alleged  legal  right  in  themselves  to  have 
the  act  hereinbefore  specified  performed.  The  answer  of  the 
defendant  Richardson  states  that  at  all  times  since  the  votes 
so  cast  were  canvassed  he  has  been  and  now  is  ready,  willing 
and  anxious  to  make  the  order  which  is  sought  to  be  enforced, 
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but  that  his  codefendants  were  opposed  thereto.  The  answer 
of  the  defendants  Blanton  and  Glover  denies  the  material  alle- 
gations of  the  amended  alternative  writ,  and  for  a  further 
defense  thereto  sets  out  the  several  steps  attempted  to  be  taken 
pursuant  to  the  provisions  of  the  local  option  liquor  law,  and 
alleges  wherein  such  proceedings  failed  to  comply  therewith,  in 
consequence  of  which  defects  they  were  absolved  from  perform- 
ing the  duty  resulting  from  their  office.  For  a  further  defense 
it  is  alleged  that  the  local  option  act  contravenes  certain  clauses 
of  the  constitution  of  this  State.  The  court,  upon  motion, 
struck  out  all  the  averments  of  the  first  affirmative  defense, 
except  the  allegations  that  the  notices  of  election  were  not 
printed  until  within  16  days  prior  to  November  8,  1904,  and 
that  neither  the  sheriff  nor  the  county  clerk  of  Malheur  County 
ever  entered  in  the  records  thereof  their  compliance  with  the 
provisions  of  the  local  option  law,  respecting  the  issuing  of 
notices  or  the  posting  thereof.  The  court  also  sustained  a 
demurrer  to  the  second  affirmative  defense,  relating  to  the  vio- 
lation of  the  clauses  of  the  organic  law  of  this  State  by  the 
adoption  of  the  act  in  question.  A  reply  put  in  issue  the 
remaining  allegations  of  new  matter,  and,  the  cause  having 
been  tried,  the  court  made  findings  of  fact  and  of  law,  as  stated 
in  the  amended  alternative  writ,  and  thereupon  allowed  a  per- 
emptory mandamus,  from  which  judgment  the  defendants 
Blanton  and  Glover  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr.  George  Wesley  Hayes. 

For  the  State  there  was  a  brief  over  the  name  of  Cyrus  Milton 
Van  Pelt,  with  oral  arguments  by  Mr.  Van  Pelt  and  Mr.  Oeorge 
Frederick  Martin. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

It  is  contended  by  defendants'  counsel  that,  as  no  further 
proceedings  were  ordered  in  remanding  the  cause  on  the  former 
appeal,  the  court  erred  in  permitting,  over  objection,  the  alter- 
native writ  of  mandamus  to  be  amended.  In  the  early  practice, 
when  some  particular,  act  was  sought  to  be  enforced,  a  mere 
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letter  from  the  sovereign  power  was  issued,  addressed  to  the 
person  upon  whom  the  duty  devolved,  commandj&g  liim  to  per- 
form it.  No  return  was  originally  allowed  to  the  order,  a  diso- 
bedience of  which  subjected  the  offender  to  punishment.  As 
mandatory  proceedings  became  more  general,  the  common-law 
courts,  relaxing  the  ancient  rule,  permitted  a  return  to  the  writ, 
which  had  taken  the  place  of  the  king's  letter;  but  the  facts 
therein  stated  could  not  be  traversed.  If  the  return,  though 
false,  disclosed  an  adequate  legal  reason  for  not  performing  the 
act  commanded,  the  proceedings  were  dismissed,  and  the  peti- 
tioner's remedy  was  thereupon  limited  to  the  maintenance  of  an 
action  to  recover  the  damages  which  he  had  sustained  by  reason 
of  the  sham  statement.  A  return  was  first  permitted  to  be 
traversed  by  St.  9  Anne,  c.  20,  in  cases  involving  a  contest  for 
a  municipal  office,  and  later  the  facts  so  stated  were  allowed 
to  be  controverted  in  all  cases  by  St.  1  Wm.  IV.  c.  21,  thereby 
avoiding  the  necessity  of  bringing  an  action  for  a  false  return. 
Pursuant  to  the  rules  governing  the  early  practice  in  mandamus 
proceedings,  any  mistake  therein  of  substance  was  fatal  and 
could  not  be  corrected;  but  after  the  passage  of  the  statutes 
mentioned  the  rigor  of  the  ancient  mode  of  procedure  was 
abated,  so  as  to  allow  amendments  to  the  alternative  writ,  when 
by  doing  so  justice  would  be  promoted,  provided  no  new  or  dif- 
ferent cause  of  action  was  thereby  substituted,  and  this  modern 
rule  now  generally  prevails  in  this  country :  Merrill,  Mandamus, 
§§  5,  293,  294.  Though  the  courts  will  not  ordinarily  permit 
a  peremptory  writ  of  mandamus  to  be  altered  (High,  Ex.  Legal 
Eem.  §519),  the  practice  of  amending  an  alternative  writ 
thereof,  provided  no  new  or  different  cause  is  thereby  stated, 
is  quite  general:  13  Enc.  PI.  &  Pr.  753;  State  v.  Qibbs,  13  Fla. 
55  (7  Am.  Rep.  233);  State  v.  Bailey,  7  Iowa,  390;  Union 
Pacific  Ry.  Co.  v.  Hall,  91  U.  S.  343  (23  L.  Ed.  428). 

1.  The  statute  of  this  State,  recognizing  the  wisdom  of  the 
rule  thus  outlined,  prescribes  what  shall  constitute  the  pleadings 
in  mandamus  proceedings,  and,  referring  thereto,  contains  the 
following  provision: 

"They  are  to  have  the  same  effect  and  to  be  construed,  and 
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may  be  amended  in  the  same  manner,  as  pleadings  in  an  action. 
Either  party  may  move  to  strike  out,  or  be  allowed  to  plead 
over  after  motion  or  demurrer  allowed  or  disallowed,  and  the 
issue  joined  shall  be  tried  and  the  further  proceedings  thereon 
had  in  like  manner  and  with  like  effect  as  in  an  action" :  B.  & 
C.  Comp.  §  612. 

These  liberal  provisions  authorize  an  amendment  of  an  alter- 
native writ  of  mandamus  while  the  cause  remains  in  the  trial 
court,  and  its  action  in  granting  leave  so  to  amend  is  a  matter 
wholly  within  its  discretion,  which  will  not  be  disturbed,  except 
in  cases  of  an  abuse  thereof :  Highway  Commissioners  v.  People, 
38  111.  347;  Stevens  v.  Miller,  3  Kan.  App.  192  (43  Pac.  439). 

2.  Our  statute  regulating  the  practice  on  appeal  provides 
that,  in  affirming  or  reversing  a  judgment,  this  court  may,  if 
necessary  and  proper,  order  a  new  trial :  B.  &  C.  Comp.  §  556. 
Observing  the  rule  that  a  court  will  take  judicial  knowledge  of 
the  facts  which  it  has  acquired  at  a  prior  hearing  of  the  cause 
(16  Cyc.  851;  Mills'  Estate,  40  Or.  424,  67  Pac.  107),  we  have 
examined  the  record  pertaining  to  the  order  affirming  the 
judgment  on  the  former  appeal  and  find  that  it  concludes  as 
follows : 

"It  is  further  ordered  that  the  cause  be  remanded  to  the  said 
court  below,  and  that  a  judgment  be  there  entered  and  docketed 
in  accordance  herewith." 

3.  Does  the  language  here  quoted  show  such  a  final  disposition 
of  the  cause  as  to  preclude  the  trial  court  from  allowing  the 
alternative  writ  to  be  amended?  In  Powell  v.  Dayton,  S.  & 
G.  R.  Co.  13  Or.  446  (11  Pac.  222),  a  demurrer  to  the  com- 
plaint therein  was  overruled,  and  the  defendants  appealed.  In 
disposing  of  the  cause,  Mr.  Justice  Thayer  says:  "The  case 
is  too  important  to  be  determined  upon  demurrer,  and  the 
appellants  would  have  been  allowed  to  answer  over  it,  if  the 
decision  of  the  lower  court  had  been  affirmed.  We  have  there- 
fore concluded  to  reverse  the  decree  appealed  from  and  remand 
the  case  with  leave  to  the  respondents  to  amend  their  complaint." 
The  remittitur  having  been  sent  down,  the  plaintiffs  filed  an 
amended  complaint  to  which  a  demurrer  was  interposed  and 
overruled,  whereupon  the  defendants  again  appealed  (s.  c.  14 
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Or.  22,  12  Pac.  83),  their  counsel  insisting  that,  in  case  the 
decision  of  the  lower  court  was  sustained,  their  clients  should 
be  given  leave  to  answer  over.  In  disposing  of  such  contention, 
Mr.  Justice  Strahan,  after  referring  to  the  former  practice  in 
this  court  in  such  cases,  remarks:  "We  therefore  announce  it 
as  a  rule  of  practice  in  such  cases  that  whenever  this  court  doe? 
not  make  a  final  disposition  of  the  cause,  but  remands  the  same 
to  the  court  below,  it  will  be  open  for  that  court  to  determine 
in  the  first  instance  whether  the  defendant  shall  be  permitted  to 
answer  or  not."  In  Fowle  v.  House,  29  Or.  114  (44  Pac.  692), 
which  was  a  suit  to  enforce  a  mortgage,  a  demurrer  to  the 
complaint  was  sustained,  and  the  suit  dismissed,  whereupon  the 
plaintiff  appealed.  At  the  trial  in  this  court  the  complaint  was 
found  to  be  insufficient,  and  the  decree  affirmed.  The  mandate 
having  been  sent  down,  the  motion  of  plaintiff's  counsel#  to 
recall  it  was  denied  (s.  c.  30  Or.  305,  47  Pac.  787),  because 
the  cause  was  remanded  for  further  proceedings. 

It  will  be  observed  that  the  cases  adverted  to  were  suits  which 
were  dismissed  because  the  complaints  were  respectively  held 
to  be  insufficient  on  demurrer.  An  appeal  in  equity  from  a 
decree  rendered  on  an  issue  of  fact  brings  up  the  cause  for 
trial  anew  in  this  court  upon,  the  transcript  and  evidence 
accompanying  it  (B.  &  C.  Comp.  §555),  and  a  final  decree  in 
such  cases  is  usually  rendered  in  this  court.  A  mandate  is 
thereupon  sent  to  the  court  below,  to  be  entered,  however,  as 
our  decree,  and  not  as  that  of  the  court  a  quo.  When,  on  appeal 
from  a  decree  in  equity,  the  cause  is  sent  back  because  the 
complaint  is  considered  insufficient  or  the  evidence  inadequate 
to  support  a  material  averment,  no  final  decree  is  rendered  in 
this  court,  except  to  set  aside  the  decree  of  the  court  below  and 
to  require  further  proceedings  to  be  had  therein.  The  rule, 
therefore,  as  promulgated  in  Powell  v.  Dayton,  S.  &  0.  R.  Ry. 
Co.  13  Or.  446  (11  Pac.  222),  applies  only  to  suits  in  equity. 

4.  Appeals  in  law  actions  are  tried  in  this  court  on  bills  of 
exceptions,  disclosing  alleged  errors  set  out  in  the  transcript 
(B.  &  C.  Comp.  §555),  and  the  conclusion  here  reached  is, 
when  remitted,  entered   in   the  court  below  as  its  judgment. 
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When  a  judgment,  rendered  on  an  issue  of  fact  in  a  law  action, 
is  reversed  on  appeal,  a  new  trial  is  generally  ordered,  unless 
the  court  below  should  have  sustained  a  motion  for  a  judgment 
of  nonsuit,  because  of  an  entire  lack  of  evidence:  Durbin  v. 
Oregon  Ry.  &  Nav.  Co.  17  Or.  5  (17  Pac.  5,  11  Am.  St.  Rep. 
778) ;  McPherson  v.  Pacific  Bridge  Co.  20  Or.  486  (26  Pac. 
560) ;  Coughtry  v.  Willamette  St.  Ry.  Co.  21  Or.  245  (27  Pac. 
1031) ;  Eastman  v.  Monastes,  32  Or.  291  (51  Pac.  1095,  67  Am. 
St.  Rep.  531) ;  Abbot  v.  Oregon  Railroad  Co.  46  Or.  549  (80 
Pac.  1012,  1  L.  R.  A.,  N.  S.,  851,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
52).  A  reversal  of  the  judgment  in  each  of  the  cases  last  cited 
was  a  final  disposition  of  the  cause.  Where,  however,  a  judg- 
ment in  a  law  action  is  reversed  on  appeal,  and  the  cause  is 
remanded  for  a  new  trial  or  for  further  proceedings,  the  court 
below  possesses  power  to  allow  reasonable  amendments  to  be 
made  to  the  pleadings,  and  its  action  in  this  respect  will  not 
be  disturbed,  except  for  an  abuse  of  discretion:  Henderson  v. 
Morris,  5  Or.  24;Baldock  v.  Atwood,  21  Or.  73  (26  Pac.  1058) ; 
Talbot  v.  Garretson,  31  Or.  256  (49  Pac.  978)  ;  Lieuallen  v. 
Mosgrove,  37  Or.  446  (61  Pac.  1022)  ;  York  v.  Nash,  42  Or. 
321  (71  Pac.  59). 

5.  A  demurrer  to  a  complaint  interposes  an  issue  of  law,  the 
determination  of  which  constitutes  a  trial  by  a  court:  B.  &  C. 
Comp.  §114;  Hume  v.  Woodruff,  26  Or.  373  (38  Pac.  191). 
When  such  a  trial  results  in  sustaining  a  demurrer,  and  the 
plaintiff  declines  to  amend  the  complaint,  in  consequence  of 
which  a  judgment  is  rendered  against  him,  and  he  appeals,  an 
affirmance  of  the  judgment  leaves  nothing  further  to  be  con- 
sidered, and  hence,  the  ordering  of  a  new  trial,  as  prescribed 
by  statute  (B.  &  C.  Comp.  §  556),  would  be  useless.  When  a 
judgment  or  decree  given  under  such  circumstances  is  affirmed 
on  appeal,  and  the  cause  is  remanded,  if  the  plaintiff  seeks  to 
correct  his  error  by  amending  the  complaint,  his  payment  of 
or  responsibility  for  the  costs  and  disbursements  incurred  should 
be  a  sufficient  punishment  for  his  mistake,  and  his  application 
so  to  amend  ought  to  be  allowed,  if  it  is  reasonable  and  meets 
the  approval  of  the  trial  court.     We  believe  that  a  fair  inter- 
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pretation  of  the  rules  of  practice  prevailing  in  this  State 
authorized  the  court  to  allow  the  alternative  writ  of  mandamus 
to  be  amended,  in  permitting  which  no  error  was  committed. 

6.  Considering  the  case  on  its  merits,  no  exceptions  were 
taken  to  the  findings,  nor  was  any  request  made  for  any  other 
decision  upon  a  question  of  fact,  and  as  the  findings  made  by 
the  court  show  a  compliance  with  the  requirements  of  the  sev- 
eral provisions  of  the  local  option  act,  thereby  supporting  the 
judgment  rendered,  the  only  questions  to  be  considered  are  the 
action  of  the  court  in  striking  out  parts  of  the  answer,  and  in 
sustaining  a  demurrer  to  the  other  parts  thereof.  The  aver- 
ments which  were  struck  out  are  lengthy,  and  an  examination 
of  them  convinces  us  that  no  error  was  committed  in  their 
elimination,  for  evidence  of  the  facts  thus  stated  could  have 
been  admitted  under  the  remaining  allegations,  and  hence  the 
new  matter  so  set  out  will  not  be  detailed. 

7.  It  is  insisted  by  defendants'  counsel  that  the  local  option 
law  violates  Section  20,  Art.  I  of  the  constitution  of  this  State, 
which  is  as  follows : 

"No  law  shall  be  passed  granting  to  any  citizen  or  class  of 
citizens,  privileges  or  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens" — 

and  that,  having  sought  to  raise  this  and  other  constitutional 
questions  by  averments  of  new  matter  in  the  answer,  an  error 
was  committed  in  sustaining  the  demurrer  interposed  thereto. 
An  examination  of  the  provisions  of  the  act  in  question  fails  to 
show  that  any  privileges  or  immunities  are  attempted  to  be 
granted  thereby.  The  law,  when  put  into  operation,  may  deny 
to  some  persons  rights  theretofore  enjoyed,  of  selling  intoxi- 
cating liquors  as  a  beverage;  but  the  act  does  not  grant  any 
special  privileges  or  immunities  to  any  citizen  or  class  of  citi- 
zens. 

8.  If  it  did,  however,  it  would  not  contravene  common  right, 
because  the  sale  of  such  liquors  for  the  purpose  specified  is  not 
a  privilege  guaranteed  to  the  citizens  of  the  United  States:* 
Sandys  v.  Williams,  46  Or.  327  (80  Pac.  642). 

•Note. — This  is  a  reference  to  the  rights  protected  by  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States.  Reporter. 
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9.  It  is  maintained  that  the  act  under  consideration  is  vio- 
lative of  Section  1,  Art.  II,  of  the  organic  law  of  the  State, 
which  is  as  follows: 

"All  elections  shall  be  free  and  equal." 

No  qualified  elector  was  prevented  by  any  means  whatever, 
so  far  as  disclosed  by  the  transcript,  from  freely  voting  to  adopt 
or  reject  the  local  option  law,  or  deprived  of  having  his  vote 
counted  as  cast,  and  if  he  exercised  the  right  of  suffrage  on  this 
particular  occasion,  his  opportunity  was  equal  to  that  of  all 
other  persons  voting,  and  hence  the  act  does  not  contravene  the 
clause  of  the  constitution  invoked  to  defeat  it:  10  Am.  &  Eng. 
Enc.  Law  (2  ed.),  583. 

10.  It  is  insisted  that  Section  10  of  the  act  (Laws  1905, 
p.  47,  c.  2)  violates  Subdivision  3  of  Section  23  of  Art.  IV  of 
the  Constitution  of  Oregon,  which  is  as  follows: 

"The  legislative  assembly  shall  not  pass  special  or  local  laws 
in  any  of  the  following  enumerated  cases,  that  is  to  say:  *  * 
(3)  Regulating  the  practice  in  courts  of  justice" — 
and  that  it  contravenes  Sections  1  and  12,  Art.  VII  of  the 
fundamental  law  of  the  State,  which,  so  far  as  involved  herein, 
are  as  follows,  respectively: 

"1.  The  judicial  power  of  the  State  shall  be  vested  in  a  *  * 
county  court  *  *  having  general  jurisdiction,  to  be  defined, 
limited,  and  regulated  by  law,  in  accordance  with  this  consti- 
tution. 

12.  The  county  court  shall  have  the  jurisdiction  pertaining 
to  probate  courts,  and  boards  of  county  commissioners,  and 
such  other  powers  and  duties,  and  such  civil  jurisdiction  not 
exceeding  the  amount  of  value  of  five  hundred  dollars,  and 
such  criminal  jurisdiction  not  extending  to  death  or  imprison- 
ment in  the  penitentiary,  as  may  be  prescribed  by  law.  But  the 
legislative  assembly  may  provide  for  the  election  of  two  com- 
missioners to  sit  with  the  county  judge,  whilst  transacting 
county  business  in  any  or  all  the  counties,  or  may  provide  a 
separate  board  for  transacting  such  business." 

The  section  of  the  act  thus  challenged  requires  the  county 
court,  if  a  majority  of  the  votes  cast  in  an  entire  county,  or  in 
any  subdivision  thereof  as  a  whole,  or  in  any  precinct,  at  an 
election  called  for  that  purpose,  be  in  favor  of  prohibition,  to 
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make  an  order  declaring  the  result  of  such  vote  and  absolutely 
prohibiting  the  sale  of  intoxicating  liquors  as  a  beverage  within 
the  prescribed  limits.  It  will  be  observed  that  this  section  makes 
the  declaration  of  the  result  of  a  majority  vote  for  prohibition 
and  the  interdiction  of  the  sale  of  intoxicating  liquors  as  a 
beverage  in  pursuance  thereof,  by  the  county  court,  a  minis- 
terial act:  State  ex  rel.  v.  Malheur  County  Court,  46  Or.  519 
(81  Pac.  368). 

11.  We  think  the  part  of  Section  12,  Art.  VII  of  the  con- 
stitution  which  vests  the  county  court  with  "such  other  powers 
and  duties  *  *  as  may  be  prescribed  by  law,"  requires  such 
court  to  perform  the  obligation  thus  imposed  upon  it  by  Section 
10  of  the  act,  in  the  discharge  of  which  it  exercises  neither  dis- 
cretion nor  judgment. 

12.  We  conclude,  therefore,  that  mandamus  lies  to  compel  a 
compliance  with  the  requirements  of  this  clause  of  the  act. 

13.  It  is  contended  that  the  title  of  the  local  option  act  con- 
travenes Section  20  of  Art.  IV  of  the  Constitution  of  Oregon, 
which,  so  far  as  deemed  important,  is  as  follows: 

"Every  act  shall  embrace  but  one  subject,  and  matters  prop- 
erly connected  therewith,  which  subject  shall  be  expressed  in  the 
title." 

It  is  argued  that  the  title  of  the  act  in  question  implies  an 
intention  on  the  part  of  the  framers  of  the  statute  that  it 
should  be  local  in  its  operation,  so  that  qualified  electors  in 
each  community  could,  for  themselves,  determine  whether  or 
not  the  sale  of  intoxicating  liquors  as  a  beverage  should  be 
prohibited  therein,  and  that  no  intimation  is  given  in  the 
inscription  of  the  act  that  an  aggregation  of  precincts  in  which, 
as  a  whole,  a  majority  of  the  voters  who  were  in  favor  thereof 
could  impose  prohibition  upon  a  precinct  in  which  a  majority  of 
the  qualified  electors  was  opposed  thereto.  The  object  of  the 
constitutional  inhibition  in  question  is  to  prevent  matters 
wholly  foreign  to  the  subject-matter  specified  in  the  title  from 
being  inserted  in  the  body  of  the  act :  Simpson  v.  Bailey,  3  Or. 
515;  McWhirter  v.  Brainard,  5  Or.  426.  In  laws  proposed  by 
initiative  petitions  pursuant  to  an  amendment  of  our  consti- 
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tution,  it  would  seem  that  the  method  frequently  adopted  by 
members  of  the  legislature  of  securing  votes  for  the  passage  of 
a  bill  by  promises  of  reciprocal  support  of  other  measures  could 
not  be  pursued,  and  hence  one  of  the  reasons  assigned  for 
requiring  every  bill  introduced  in  the  legislative  assembly  to 
comply  with  the  requirement  of  Section  20,  Art.  IV,  of  the 
organic  act  of  the  State,  so  that  it  may  stand  on  its  own  merits, 
the  purpose  of  which,  to  be  valid,  must  be  fairly  disclosed  in 
the  title,  would  have  no  application  to  the  consideration  of  an 
act  which,  like  the  local  option  law,  resulted  from  a  vote  of  the 
people.  The  validity  of  laws  adopted  at  the  polls  must  be  deter- 
mined like  enactments  by  the  legislative  assembly,  by  the  test 
of  the  constitution  as  modified  by  the  amendment  thereto. 
Though  the  argument  that  a  proposed  measure  must  depend 
upon  its  own  merits  may  not  apply  to  acts  initiated  by  petitions, 
a  valid  reason  for  requiring  that  the  subject-matter  of  laws  to 
be  adopted  or  rejected  at  the  polls  should  be  stated  in  the  title 
nevertheless  exists.  The  majority  of  qualified  electors  are  so 
much  interested  in  managing  their  own  affairs  that  they  have 
no  time  carefully  to  consider  measures  affecting  the  general 
public.  A  great  number  of  voters  undoubtedly  have  a  super- 
ficial knowledge  of  proposed  laws  to  be  voted  upon,  which  is 
derived  from  newspaper  comments  or  from  conversation  with 
their  associates.  We  think  the  assertion  may  safely  be  ventured 
that  it  is  only  the  few  persons  who  earnestly  favor  or  zealously 
oppose  the  passage  of  a  proposed  law  initiated  by  petition  who 
have  attentively  studied  its  contents  and  know  how  it  will  prob- 
ably affect  their  private  interests.  The  greater  number  of 
voters  do  not  possess  this  information  and  usually  derive  their 
knowledge  of  the  contents  of  a  proposed  law  from  an  inspection 
of  the  title  thereof,  which  is  sometimes  secured  only  from  the 
very  meager  details  afforded  by  a  ballot  which  is  examined  in 
an  election  booth  preparatory  to  exercising  the  right  of  suffrage. 
It  is  important,  therefore,  that  the  title  to  laws  proposed  in 
the  manner  indicated  should  strictly  comply  with  the  constitu- 
tional requirement. 

14.  An  examination  of  the  provisions  of  the  act  under  con- 
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sideration  shows  an  evident  intent  to  make  a  county  the  utmost 
limit  and  a  precinct  the  smallest  territory  in  which  the  local 
option  law  may  be  put  into  operation,  and,  as  the  greater  neces- 
sarily includes  the  less,  a  majority  vote  in  the  entire  county  in 
favor  of  prohibition,  when  carried  into  effect,  prevents  the  sale 
of  intoxicating  liquors  as  a  beverage  in  any  precinct  therein, 
though  a  majority  of  the  qualified  electors  in  such  precinct  may 
have  voted  against  the  law.  Between  these  extremes  of  terri- 
tory another  district  may  be  created  which  is  known  as  a 
subdivision  of  a  county,  composed  of  two  or  more  entire  and 
contiguous  precincts,  and  the  adoption  of  local  option  in  a  sub- 
division as  a  whole,  when  declared  as  such  by  the  county  court, 
necessarily  puts  the  law  into  operation  in  each  precinct  forming 
an  integral  part  of  the  subdivision,  though  a  majority  of  the 
votes  cast  in  one  of  the  precincts  embraced  therein  may  have 
been  opposed  to  prohibition.  In  an  election  held  in  a  county 
as  a  whole,  or  in  a  subdivision  thereof,  if  any  precinct  embraced 
therein  cast  a  majority  vote  in  favor  of  prohibition,  though  a 
majority  of  the  votes  cast  in  the  other  parts  of  the  territory  may 
be  against  interdiction,  the  provisions  of  th£  act  are  required 
to  be  enforced  in  the  precinct  in  which  a  majority  vote  was 
cast  in  favor  thereof :  Laws  1905,  pp.  41,  47,  c.  2,  §§  1  and  10. 
The  title  in  question,  so  far  as  it  relates  to  the  objection  urged, 
is  as  follows: 

"An  act  to  propose  by  initiative  petition  a  law  providing  for 
election  in  any  county,  or  any  precinct  therein,  or  any  subdivis- 
ion of  a  county,  consisting  of  any  number  of  entire  and 
contiguous  precincts  of  such  county,  to  determine  whether  the 
sale  of  intoxicating  liquors  shall  be  prohibited  in  such  county 
or  subdivision  thereof  or  in  such  precinct,  *  *  declaring  what 
shall  constitute  a  subdivision  of  the  county  within  the  meaning 
of  this  law,  *  *  providing  for  the  issuance  by  the  county  court 
of  orders  prohibiting  the  sale  of  intoxicating  liquors  within 
certain  limits  and  declaring  the  duties  of  such  courts  in  refer- 
ence thereto." 

We  think  the  title  is  a  fair  index  of  the  subject-matter  of 
the  act,  and  that  the  last  clause  of  the  inscription  quoted  is 
sufficient  to  call  attention  to  and  give  adequate  notice  of  the 
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provisions  of  the  law  making  it  applicable  to  the  territory 
specified  under  the  particular  circumstances  hereinbefore  men- 
tioned. 

Believing  that  no  error  was  committed  as  alleged,  the  judg- 
ment should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Decided  21  August,  1906. 
MANN  v.  PABKEB. 
86  Pac.   693. 
Waters — Mjbabubb  of  Approfriator's  Right. 

1.  An  appropriator  of  the  waters  of  a  stream  acquires  a  right  thereto 
only  to  the  extent  of  his  beneficial  use,  and  beyond  the  amount  necessary 
for  the  purpose  of  the  appropriation  he  has  no  right  to  the  water  in  any 
way. 

Injunction  bt  Appropriator  Against  Subsequent  Diversion. 

2.  The  Issuing  of  an  injunction  against  a  subsequent  appropriator  of 
water  to  prevent  the  diminution  of  the  supply  to  the  first  claimant  is  some- 
what a  matter  of  discretion,  affected)  by  the  relative  importance  of  the 
interests  involved,  the  ability  of  the  defendant  to  respond  in  damages  and 
other  equitable  considerations. 

Waters — Enjoining  Uninjurious  Diversion. 

3.  An  appropriator  is  not  entitled  to  enjoin  the  use  by  subsequent 
appropriators  of  water  that  he  cannot  use,  either  because  the  stream 
carries  more  than  his  appropriation  or  because  it  carries  so  little  as  to 
be  useless  to  him — 4n  either  case  the  original  claimant  Is  uninjured. 

Injunction — Discretion. 

4.  Under  the  facts  as  disclosed  here  a  court  of  equity  ought  not  to 
enjoin  the  defendant  from  using  the  small  amount  of  water  that  he  needs. 

Injunction — Discretion — Adequate  Remedy  at  Law. 

5.  Where  the  injury,  if  any,  sustained  by  plaintiff  through  the  diver- 
sion of  a  certain  amount  of  water  from  a  stream  by  defendant,  will  be 
hardly  appreciable  in  comparison  with  the  heavy  damage  suffered  by 
defendant  if  the  diversion  shall  be  enjoined,  and  it  does  not  appear  that 
defendant  is  unable  to  respond  In  damages  for  the  injury,  an  injunction 
should  not  be  issued. 

From  Baker:  Samuel  White,  Judge.  , 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  by  P.  A.  Mann  against  Charles  Parker  and 
Charles  M.  Chapin  to  prevent  the  defendants  from  diverting  the 
waters  of  Greenhorn  and  Greenwood  creeks,  in  Baker  County, 
to  the  prejudice  of  plaintiffs  prior  rights.  Greenhorn  and 
Greenwood  creeks  are  small  streams  uniting  a  short  distance 
above  the  head  of  the\  plaintiffs  ditch.  They  have  their  origin 
in  the  mountains  at  an  elevation  of  about  7,000  feet,  where, 
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from  the  1st  of  November  to  the  following  April  of  each  year, 
the  snow  is  from  four  to  eight  feet  deep.  The  ordinary  flow 
of  water  in  them  ranges  in  the  aggregate  from  3  to  15  inches,, 
except  for  four  or  five  months  in  the  spring  and  early  summer, 
during  the  melting  of  the  snow,  when  there  is  a  flow  from  500 
to  1,000  inches.  In  1868  one  Elliott  and  his  associates  built  a 
dam  a  short  distance  below  their  junction  and  constructed  a 
ditch  with  a  capacity  of  from  150  to  200  inches,  by  means  of 
which  they  diverted  water  for  use  in  placer  mining,  and  it  has 
been  so  used  every  year  since  by  Elliott  and  his  successors  in 
interest,  including  the  plaintiff.  On,  account  of  the  severe 
winters  and  the  scarcity  of  water,  mining  can  only  be  success- 
fully carried  on  by  the  use  of  this  ditch  during  the  spring  and 
summer  months,  extending  from  the  last  of  March  or  1st  of 
April  to  the  middle  or  last  of  August,  according  to  the  season. 
During  the  remainder  of  the  year  the  plaintiff  cannot  use  any 
of  the  water  for  the  purposes  for  which  ii!  was  appropriated, 
but  has  at  various  times  sold  small  quantities  thereof  to  quartz 
mine  owners  along  the  line  of  his  ditch.  The  defendants  are 
the  owners  of  a  quartz  mine  situate  between  Greenhorn  and 
Greenwood  creeks,  a  short  distance  above  their  confluence  .and 
about  1,200  feet  above  the  head  of  plaintiffs  ditch.  In  1902 
they  constructed  the  necessary  mills,  machinery  and  other  appli- 
ances for  working  their  mine,  and  by  means  of  metallic  pipes 
diverted  from  three  to  five  inches  of  water  from  these  creeks 
for  use  in  their  mill  and  tailraoe.  In  these  improvements  they 
expended  a  large  amount  of  money,  so  that  their  investments 
represented  from  $150,000  to  $200,000  at  the  time  this  suit  was 
commenced.  About  the  time  they  commenced  the  construction 
of  their  mill,  or  soon  thereafter,  they  were  notified  by  the  plain- 
tiff  8  agent  that  he  claimed  the  right  to  all  the  waters  of  the 
two  streams  and  that  they  would  be  expected  to  pay  $1.50  a 
day  for  the  use  thereof  "as  an  acknowledgment  of  his  right/' 
and  there  is  testimony  tending  to  show  that  they  agreed  to  do 
so,  although  it  is  disputed.  They  commenced  the  operation  of 
their  mill  in  January,  1903,  and  continued  until  September 
following,  when,  having  refused  to  pay  plaintiff  for  the  use  of 
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the  water,  this  suit  was  commenced  to  enjoin  them  from  using 
such  water  and  from  casting  debris  and  tailingB  into  the  stream, 
so  that  it  would  be  washed  into  the  plaintiffs  ditch.  A  pre- 
liminary injunction  was  issued,  and  defendants  were  compelled 
to  and  did  shut  down  their  mill.  Upon  the  trial  the  injunction 
was  made  perpetual,  and  the  defendants  appeal. 

For  appellants  there  was  a  brief  and  an   oral   argument  by 
Mr.  A.  B.  Winfree. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  John  L.  Rand, 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  It  is  admitted  that  plaintiff  has  a  prior  right  as  against 
the  defendants  to  the  use  of  water  from  Greenhorn  and  Green- 
wood creeks  to  the  carrying  capacity  of  his  ditch  during  the 
placer  mining  season,  and  that  defendants  have  no  right  to 
interfere  therewith.  The  contention  for  defendants,  however, 
is  that  they  are  entitled  to  use  a  sufficient  amount  to  operate 
their  mill  during  such  times  as  plaintiff  is  not  using  it  for  the 
purposes  of  his  appropriation.  An  appropriator  of  water 
acquires  a  right  therein  only  to  the  extent  to  which  it  is  applied 
to  a  beneficial  use,  and  he  cannot  claim  any  more  than  is  neces- 
sary for  such  purposes.  "The  appropriation  of  water  to  a 
beneficial  use,"  says  Mr.  Justice  Moore,  "is  founded  upon  the 
rule  of  necessity,  which,  when  satisfied,  becomes  the  measure 
of  the  right,  whereupon  subsequent  appropriators  may  use  the 
surplus,  or  that  to  which  the  prior  appropriator  is  entitled, 
when  not  necessary  to  his  use" :  Maitis  v.  Hosmer,  37  Or.  523 
(62  Pac.  17,  632).  An  appropriation  does  not  confer  such  an 
absolute  right  to  the  body  of  water  diverted,  or  to  that  flowing 
in  the  stream,  that  the  appropriator  can  allow  it  to  run  to  waste 
or  prevent  others  from  using  it  for  mining  or  other  legitimate 
uses,  when  it  is  not  necessary  for  the  purposes  of  his  own  appro- 
priation. There  may  be,  therefore,  more  than  one  appropriator 
of  the  waters  of  the  same  stream.  The  first  appropriator  has 
a  right  to  insist  that  the  water  shall  be  subject  to  his  use  and 
enjoyment  to  the  extent  of  his  original  appropriation;  but  in 
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subordination  to  this  right  subsequent  appropriates  may  use 
the  channel  or  waters  of  the  stream  as  they  may  choose,  and 
while  enjoying  his  original  right  the  first  appropriator  has  no 
cause  to  complain. 

2.  What  diminution  of  the  quantity  will  constitute  an 
invasion  of  the  rights  of  the  prior  appropriator  will,  of  course, 
depend  upon  the  facts  and  circumstances  of  each  case,  and 
whether  upon  his  petition  a  court  of  equity  will  interfere  to 
restrain  such  diminution  "will  depend  upon  the  character  and 
extent  of  the  injury  alleged,  whether  it  be  irremediable  in 
its  nature,  whether  an  action  at  law  would  afford  adequate 
remedy,  whether  the  parties  are  able  to  respond  for  the  dam- 
ages resulting  from  the  injury,  and  other  conisderatioiw 
which  ordinarily  govern  a  court  of  equity  in  the  exercise 
of  its  preventive  process  of  injunction":  Atchison  v.  Peterson, 
87  TL  S.  (20  Wall.),  507,  515  (22  L.  Ed.  414). 

3.  Now,  applying  these  principles  to  the  case  in  hand,  the 
solution  is  easy.  It  appears  from  the  evidence  that,  in  order 
to  make  any  beneficial  use  of  the  waters  for  mining  purposes, 
plaintiff  must  have  from  150  to  200  inches  at  his  mines  during 
the  mining  season,  and  from  15  to  20  inches  when  he  "cleans 
up";  that  during  a  portion,  if  not  all,  of  the  mining  season, 
which,  as  we  have  said,  extends  from  the  last  of  March  or  the 
first  of  April  to  the  middle  or  last  of  August,  there  is  more 
water  in  the  two  creeks  than  plaintiffs  ditch  will  carry;  and 
that  from  the  close  of  the  mining  season  until  the  following 
spring  there  are  only  from  3  to  15  inches.  It  is  clear,  therefore, 
that  plaintiff  cannot  use  the  water  for  the  purposes  of  his 
appropriation  during  the  dry  portion  of  the  summer  and  fall, 
or  in  the  winter  months,  because  there  is  not  sufficient,  and  the 
diversion  of  from  three  to  five  inches  by  the  defendants  during 
the  spring  or  flush  season  is  no  injury  to  him,  because  there 
still  remains  more  water  in  the  streams  than  his  ditch  will 
carry.  It  would  seem,  therefore,  that  the  use  of  the  water  by 
the  defendants  could  not  injure  the  plaintiff. 

4.  But  it  is  claimed  that*  it  is  necessary  for  water  to  flow 
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into  and  through  plaintiffs  ditch  at  all  seasons  of  the  year,  to 
keep  it  open  and  in  condition  to  take  up  and  carry  the  flush 
waters  of  the  spring  to  his  mining  grounds,  and  that  such  is 
a  beneficial  use  and  within  the  limits  of  his  appropriation. 
There  is  some  evidence  to  support  this  contention.  Its  force, 
and  effect,  however,  are  largely  impaired  by  the  fact  that  plain- 
tiff was  willing  to  sell  to  defendants  from  three  to  five  inches 
of  water  before  it  reached  the  head  of  his  ditch  for  $1.50  a  day, 
"as  an  acknowledgment  of  his  rights/'  thus  indicating  that  he 
did  not  regard  it  as  essential  to  the  preservation  of  his  ditch. 
And  the  origin  of  this  litigation  is,  as  we  read  the  testimony, 
not  so  much  that  the  small  quantity  of  water  diverted  by  the 
defendants  materially  interfered  with  the  plaintiffs  rights 
as  a  prior  appropriator,  as  that  the  defendants  are  unwilling  to 
pay  the  plaintiff  for  water  flowing  in  the  stream  above  the 
head  of  his  ditch,  whether  he  can  make  a  beneficial  use  of  it  or 
not.  Under  such  circumstances  we  do  not  think  a  court  of 
equity  ought  to  exercise  the  extraordinary  remedy  of  injunc- 
tion and  restrain  the  defendants  from  using  the  water  for  the 
operation  of  their  mill. 

5.  The  evidence  shows  that  the  injury  sustained  by  the  plain- 
tiff, if  any,  by  reason  of  defendants'  use,  is  hardly  appreciable 
in  comparison  with  the  damages  which  would  result  to  them 
from  the  suspension  of  the  operation  of  their  mine,  and  if  plain- 
tiff is  damaged  he  has  an  adequate  remedy  at  law.  There  is  no 
evidence  that  defendants  are  not  responsible  and  capable  of 
answering  for  damages  which  their  use  of  the  water  will  pro- 
duce, if  any,  to  the  plaintiff.  There  is  no  claim  on  the  part 
of  the  defendants  that  they  have  a  right  to  dump  their  tailings 
into  the  stream  above  the  head  of  plaintiffs  ditch  and  they 
have  no  purpose  or  intention  of  doing  so,  and  therefore  injunc- 
tive relief  is  unnecessary  for  that  purpose. 

The  decree  is  reversed,  and  the  complaint  dismissed. 

REVEB8ED. 
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Decided  21  August,  1906. 
BE8EB  v.  UMATII*LA  COUNTY. 
86  Pac  595. 
animals — Running  at  Largs — Folicb  Power — Grazing. 

1.  Under  the  general  police  power  a  state  may  prohibit  the  running 
at  large  of  stock  and  compel  the  owners  of  such  animals  to  keep  them 

-within  an  enclosure,  and  may  even  prohibit  the  grasing  of  animals  within 
certain  districts. 

Animals — Tax  fob  Qrazino  Privilege. 

2.  Quaere:  Can  a  state,  as  an  incident  of  the  police  power,  exact  a 
charge  for  the  privilege  of  grasing  animals  or  allowing  them  to  run  at 
large? 

LICEN8B   AND   TAX   DISTINGUISHED. 

3.  A  tax  Is  a  charge  imposed  upon  persons  or  property  by  government* 
while  a  license  is  a  charge  for  a  privilege. 

Constitutional  Law — Uniformity  of  Taxation — Sheep  Law. 

4.  A  law  imposing  on  each  sheep  brought  within  a  state  a  charge  so 
great  as  to  be  obviously  not  a  license  fee,  and  under  such  conditions  that 
the  charge  is  against  the  property  and  not  against  the  sheep  owner  or  the 
business  of  sheep  raising,  Is  a  revenue  measure  imposing  a  tax,  and  un- 
constitutional because  the  tax  is  not  levied  according  to  the  value  of  each 
piece  of  property  assessed,  thereby  producing  unequal  and  ununiform  tax- 
ation in  violation  of  Const  Or.  Art.  DC,  §1. 

From  Umatilla:  William  E.  Ellis,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean-. 

In  1905  the  legislature  passed  an  act  "to  tax  all  foreign 
sheep  coming  into  the  State  of  Oregon  for  the  purpose  of  pas- 
turage, or  being  driven  through  the  State/'  which  act  is  as 
f ollows : 

"Sec.  1.  That  all  sheep,  whose  owner  or  owners  residing  out- 
side of  the  State  of  Oregon,  shall  bring  or  cause  to  be  brought 
into  the  State  of  Oregon,  any  such  sheep,  for  the  purpose  of 
pasturage,  or  for  the  purpose  of  driving  such  sheep  through  the 
State  of  Oregon,  such  sheep  shall  be  liable  for,  and  the  owner 
thereof  shall  pay,  the  following  tax  upon  each  and  every  head 
of  sheep:  20  cents  per  head  for  the  purpose  of  pasturage  by 
the  year  or  any  fractional  part  of  a  year,  and  when  any  such 
sheep  shall  be  driven  from  the  state  or  any  county  of  the  state, 
such  sheep  shall  be  taxed,  and  the  owners  thereof  made  to  pay, 
5  cents  per  head  for  each  and  every  county  through  which  such 
sheep  shall  be  driven;  and  taxes  herein  specified  shall  be  a 
preferred  lien  against  any  sheep  liable  to  such  tax,  and  the 
stock  inspectors  of  the  several  counties  of  this  state  may  take 
into  their  possession  any  of  said  sheep  and  keep  and  retain  such 
possession  until  such  taxes  are  paid;  provided,  that  if  such  tax 
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so  due  is  not  paid  within  thirty  days  after  the  same  has  been 
assessed,  any  inspector  of  stock  having  any  such  sheep  shall 
sell  the  same,  by  giving  ten  days9  published  notice  in  the  near- 
est newspaper  to  where  said  sheep  is  held,  of  the  time  and  place 
of  such  sale.  And  the  sale,  as  herein  provided  for,  shall  convey 
an  absolute  title  to  any  and  all  sheep  so  sold;  provided,  that 
the  owner  of  any  sheep  so  sold  may,  within  ten  days  thereafter, 
redeem  such  sheep  by  paying  all  charges  incurred  in  the  keep- 
ing and  sale  thereof,  together  with  the  tax  due  thereon,  and  10 
per  cent  interest  and  damages  thereon  on  the  whole  amount  of 
taxes  and  charges. 

Sec.  2.  The  stock  inspectors  of  the  several  counties  of  this 
State  are  hereby  empowered  to  collect  the  taxes  mentioned  in 
Sction  1  of  this  act;  and  it  shall  be  the  duty  of  such  inspectors 
to  collect  all  taxes  and  fines  hereunder,  and  to  keep  careful 
watch  that  all  foreign  sheep  shall  pay  all  the  taxes  and  fines 
herein  provided  for;  and  when  any  such  sheep  shall  come  or  be 
driven  into  any  county  of  this  State,  it  shall  be  the  duty  of  the 
stock  inspector  of  such  county  to  immediately  take  such  sheep 
into  his  possession  and  to  keep  and  retain  possession  of  the 
same  until  the  taxes  and  fines  due  thereon  are  paid,  or  until 
the  sale  thereof,  as  herein  provided  for,  has  been  made;  and 
all  taxes  and  fines  collected  under  this  act  shall  be  paid  into 
the  general  fund  of  the  county  where  collected.  Tlie  stock 
inspector  shall  be  allowed  $3.00  per  day  for  each  and  every  day 
actually  employed,  and  said  wages  to  be  paid  by  the  county  for 
which  such  services  are  rendered;  provided,  that  when  the 
inspector  of  any  county  has  to  take  any  stock  in  charge  and  sell 
the  same,  in  order  to  collect  the  taxes  and  fines  due  thereon, 
then  such  per  diem  charge  of  $3.00  per  day  shall  be  a  charge 
against  any  sheep  so  held  and  sold  for  taxes  and  fines,  as 
herein  provided  for. 

Sec.  3.  When  any  tax  shall  be  paid  by  the  owner  or  owners 
of  any  sheep,  the  stock  inspector,  to  whom  such  tax  is  paid, 
shall  issue  a  tax  certificate  to  the  party  so  paying,  which 
receipt  or  certificate  shall  state  for  what  purpose  the  same  was 
issued,  whether  for  pasturage  or  driving;  provided,  that  under 
no  condition  shall  any  stock  inspector  issue  any  certificate,  per- 
mit, or  receipt,  whether  for  pasturage  or  driving,  for  any 
diseased  or  unhealthy  sheep,  but  shall  immediately  cause  all 
diseased  or  unhealthy  sheep  to  be  taken  beyond  the  limits  of 
the  State  at  the  point  where  the  same  sheep  entered  the  State. 
The  owner  or  owners  of  any  sheep  who  shall  fail  or  refuse  to 
immediately  remove  any  diseased  or  unhealthy    sheep    (when 
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brought  into  this  State)  when  ordered  to  do  so  by  any  stock 
inspector,  shall  be  fined  $25  for  each  and  every  day  that  such 
stock  is  kept  within  the  State  after  having  been  notified  to 
remove  the  same  by  the  stock  inspector  of  the  county  wherein 
such  stock  is  located. 

Sec.  4.  The  provision  of  this  act  shall  not  apply  to  any  of 
the  hereinbefore  mentioned  stock  that  shall  be  brought  into  the 
State  for  the  purpose  of  being  fed  through  the  winter  months 
of  November,  December,  January  and  February,  of  each  year, 
or  to  any  stock  being  shipped  to  market."  Laws  1905,  p.  268, 
c.  156. 

The  plaintiff,  W.  P.  Reser,  is  a  resident  of  Washington  and 
the  owner  of  100  head  of  sheep,  which  were  driven  into  Uma- 
tilla County,  in  this  State,  for  the  purpose  of  pasturage  in  the 
spring  of  1905.  In  July  of  that  year  the  stock  inspector 
threatened  to  take  possession  of  the  sheep  and  sell  them  as  pro- 
viled  in  the  act  referred  to  unless  the  tax  of  20  cents  a  head 
was  paid  thereon.  In  order  to  avoid  such  seizure  and  sale,  the 
plaintiff  paid  the  tax  under  protest,  and  the  same  was  con- 
verted into  the  general  fund  of  the  county.  The  plaintiff 
thereafter  brought  this  action  to  recover  the  amount  so  paid, 
onj  the  ground  that  the  law  under  which  it  was  exacted  was 
unconstitutional  and  void,  because  not  in  accord  with  Section 
1,  Art.  IX,  of  the  Constitution  of  Oregon,  which  provides  that 
the  rate  of  assessment  and  taxation  shall  be  equal  and  uniform. 
The  plaintiff  had  judgment  in  the  court  below,  and  the  defend- 
ant appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  A.  M. 
Crawford,  Attorney  General,  and  Gilbert  Walter  Phel/ps,  Dis- 
trict Attorney,  with  an  oral  argument  by  Mr.  Phelps. 

For  respondent  there  was  a  brief  with  oral  arguments  by 
Mr.  Oscar  Cain  and  Mr.  Herbert  C.  Bryson. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

1.  It  is  conceded  by  the  defendant  county  that  if  the  law  in 
question  is  a  revenue  measure,  anl  the  sum  required  to  be  paid 
by  the  owners  of  foreign  sheep  a  tax,  it  is  void,  because  the  tax 
is  not  uniform  or  levied  according  to  value.    But  the  conten- 


Aug.  1906]  Eesbr  v.  Umatilla  County. 


329 


tion  is  that  the  law  was  designed  simply  to  regulate  and  control 
the  pasturage  of  foreign  sheep,  and  comes  within  the  police 
power.  There  is  no  doubt  that  the  keeping  of  live  stock  within 
the  State  is  under  police  regulation.  The  State  may  prohibit 
the  running  at  large  of  such  animals,  and  compel  their  owners 
to  keep  them  within  their  own  inclosures,  and  it  has  been  held 
that  it  may  prohibit  their  grazing  or  being  herded  within  cer- 
tain prescribed  territory:  2  Tiedeman,  State  and  Federal 
Control,  838;  Sifers  v.  Johnson,  7  Idaho,  798  (65  Pac.  709, 
54  L.  R.  A.  785,  97  Am.  St.  Rep.  271) ;  Sweet  v.  Ballentyne, 
8  Idaho,  431  (69  Pac.  995) ;  Spencer  v.  Morgan,  10  Idaho,  542 
(79  Pac.  459). 

2.  And,  as  an  incident  to  the  power  to  regulate  and  control, 
it  may  be  that  the  State  can  exact  a  charge  or  fee  for  the  privi- 
lege of  allowing  stock  to  run  at  large.  But  we  do  not  think  the 
law  under  consideration  is  of  that  character. 

3.  It  is  sometimes  difficult  to  distinguish  between  a  tax  and 
a  license.  Generally  speaking,  a  tax  is  a  charge  or  burden 
imposed  on  persons  or  property  for  the  support  of  the  govern- 
ment or  for  some  specific  purpose  authorized  by  it.  Its  object 
is  to  raise  revenue:  Bouvier,  Law  Die.  A  license,  however,  is 
a  permission  to  do  what  would  otherwise  be  unlawful.  The  fee 
or  charge  often  exacted  therefor  is  in  law  supposed  to  cover  the 
cost  of  issuing  the  license  and  the  expenses  incident  to  regulat- 
ing and  controlling  the  business,  although  it  may  ultimately 
result  in  a  source  of  revenue.  To  relieve  a  law  imposing  a 
burden  or  tax  upon  persons  or  property  from  the  operation  of 
the  constitutional  provision  relative  to  taxation,  it  must  have 
for  its  primary  object  the  granting  of  some  privilege  or  the 
imposing  of  some  restraint.  A  license  is  essentially  a  grant 
of  a  special  privilege  to  one  or  more  persons,  not  enjoyed  by 
citizens  generally,  or,  at  least,  not  enjoyed  by  the  class  of  citi- 
zens to  which  the  licensee  belongs :  Home  Insurance  Co.  v.  City 
Council  of  Augusta,  50  Ga.  530.  "The  object  of  a  license,"  says 
Mr.  Justice  Manning,  "is  to  confer  a  right  that  does  not  exist 
without  a  license":  Chilvers  v.  People,  11  Mich.  43.  And 
Judge  Deady  says  that  it  is  "a  permission  to  do  what  was 
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unlawful  at  common  law,  or  is  made  so  by  some  statute  or 
ordinance,  including  the  one  authorizing  or  requiring  the 
license":  The  Laundry  License  Case  (D.  C.),  22  Fed.  703.  And 
Mr.  Justice  Cooley  says  that  the  popular,  as  well  as  the  legal, 
understanding  of  the  "word  'license'  undoubtedly  is  a  permis- 
sion to  do  something  which  without  the  license  would  not  be 
allowable" :  Youngblood  v.  Sexton,  32  Mich.  406  (20  Am.  Bep. 
654).  The  distinction  between  a  tax  upon  a  business  or  prop- 
erty and  a  license  may  be  said  to  be  that  the  former  is  exacted 
by  reason  of  the  fact  that  the  business  is  carried  on  or  the 
property  is  within  the  jurisdiction  of  the  taxing  power,  and 
the  latter  is  required  as  a  condition  precedent  to  the  right  to 
carry  on,  such  business  or  have  such  property  within  the  juris- 
diction. 

4.  Within  these  definitions  a  mere  tax  on  sheep  of  nonresi- 
dent owners  cannot  be  said  to  be  a  license  unless  the  payment  of 
such  tax  confers  some  right  or  privilege  upon  such  owners 
which  otherwise  would  not  exist.  We  do  not  understand  that 
such  is  the  case  here.  The  law  is  entitled,  "An  Act  to  Tax  All 
Foreign  Sheep  Coming  Into  the  State  of  Oregon,"  etc.,  and 
simply  provides  the  amount  of  such  tax  and  the  manner  of  its 
collection.  No  special  privileges  are  granted  to  the  nonresident 
owner  by  reason  of  the  payment  of  the  tax,  nor  is  the  payment 
of  such  tax  made  a  condition  precedent  to  the  right  to  bring 
sheep  into  the  State,  if,  indeed,  such  legislation  would  be  valid : 
21  Am.  &  Eng.  Enc.  Law  (2  ed.),  799;  Farris  v.  Henderson. 
1  Okl.  384  (33  Pac.  380).  Nor  does  the  failure  to  pay  the 
required  tax  render  the  pasturing  of  sheep  in  the  State  illegal, 
any  more  than  the  failure  of  a  man  to  pay  the  taxes  upon  his 
farm  renders  the  occupation  of  farming  illegal.  The  law  does 
not  pretend  to  impose  any  restraint  upon  the  sheep  industry 
and  no  privilege  is  granted  by  its  terms.  The  burden  imposed 
is  upon  the  property,  and  not  upon  the  business,  and  applies 
alike  to  the  man  who  brings  his  sheep  into  the  State  to  pasture 
them  on  land  of  his  own  or  that  of  the  government  and  the 
man  who  brings  his  sheep  into  the  State  to  pasture  them  upon 
the  land  of  the  State.     We  are  therefore  forced  to  the  con- 
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elusion  that  it  is  essentially  a  revenue  law  and  void,  within  the 
rule  announced  in  Ellis  v.  Frazier,  38  Or.  462  (63  Pac.  642; 
53  L.  R.  A.  454),  because  the  tax  is  not  uniform  and  equal, 
nor  levied  with  reference  to  the  value  of  the  property. 

And  such  is  the  conclusion  reached  by  other  courts  upon 
substantially  the  same  character  of  legislation-  Thus  an  act 
of  the  legislature  of  Colorado  providing  that  nonresidents 
grazing  cattle  in  any  county  of  the  state  should  pay  a  certain 
fixed  sum  per  head  in  lieu  of  all  taxes  was  held  void,  because 
in  violation  of  the  constitutional  provision  that  all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects:  Kiowa  County  v. 
Dunn,  21  Colo.  185  (40  Pac.  357).  So,  also,  a  law  providing 
for  a  special  tax  of  a  stated  amount  for  the  benefit  of  public 
roads  upon  all  road  wagons  and  other  vehicles, .  irrespective  of 
their  value,  was  declared  invalid  by  the  Supreme  Court  of  Ala- 
bama: Smith  v.  Court  of  County  Commissioners,  117  Ala.  196 
(23  South.  141).  Likewise  an  act  requiring  every  corporation 
or  company  operating  a  railroad  or  any  part  of  a  railroad 
within  the  state  to  pay  a  fee  of  $1  a  mile  for  each  mile  of  track 
was  held  to  contravene  the  provisions  of  the  Ohio  constitution, 
requiring  equal  and  uniform  taxation:  Railroad  Co.  v.  State, 
49  Ohio  St.  189  (30  N".  E.  435).  And  in  Qeorgia  a  municipal 
ordinance  imposing  a  specific  tax  of  $1  a  head  on  each  horse 
or  mule  sold  by  drovers  in  the  city  was  declared  void,  because 
in  violation  of  the  provision  of  the  state  constitution  that  tax- 
ation shall  be  ad  valorem  and  uniform  on  all  property  of  the 
same  class:  Livingston  v.  City  Council  of  Albany,  41  6a.  21. 
So,  also,  an  ordinance  imposing  on  bicycles  and  other  wheel 
vehicles  a  tax  to  be  used  for  the  improvement  of  the  streets  was 
declared  to  be  within  the  inhibition  of  the  state  constitution  of 
Illinois  against  double  taxation,  and  void  because  unequal  and 
not  uniform:  Chicago  v.  Collins,  175  111.  445  (51  K  E.  907, 
49  L.  R.  A.  408,  67  Am.  St.  Rep.  224).  Minnesota  has  a  con- 
stitutional provision  similar  to  ours,  and  in  State  v.  Lakeside 
Land  Co.  71  Minn.  283  (73  N.  W.  970),  it  was  held  that  a 
law  providing  for  a  system  of  taxation  on  mining  property  and 
products  by  the  payment  of  a  fixed  sum  per  ton  for  all  ore 
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mined  or  shipped  was  void,  the  court  saying:  "It  would  be 
difficult  to  conceive  of  a  system!  of  taxation  more  obnoxious 
to  the  constitution."  Under  a  similar  constitution  the  Supreme 
Court  of  Louisiana  held  that  the  legislature  could  not  levy  a 
tax  upon  cotton  by  the  pound:  Sims  v.  Parish  of  Jackson, 
22  La.  Ann.  440. 

It  follows  that  the  judgment  of  the  court  below    must    be 
affirmed,  and  it  is  so  ordered.  Affirmed. 

Mr.  Justice  Hailey,  having  been  of  counsel,  took  no  part 
in  this  decision. 


Argued  17  July,  decided  21  August,  rehearing  denied  23   October,   1906. 
PARKBRSVTLLE  DRAINAGE  DISTRICT  v.  WATTIES. 

86  Pac.   775. 
Judgment— *Rss  Judicata — Parties  Concluded. 

1.  A  judgment  or  decree,  to  be  available  as  an  estoppel  barring  a  sub- 
sequent proceeding,  must  have  been  between  the  same  parties  or  others 
in  privity  with  them. 

Appropriation  or  Water — Judicial  Notice  of  Local  Custom. 

2.  In  the  case  of  a  water  appropriation  on  the  public  domain  claimed 
under  the  act  of  Congress  of  July  26,  1866  (14  Stat  U.  S.  263,  c.  262,  |  9), 
it  is  not  necessary  to  offer  evidence  of  local  custom,  as  the  right  and 
method  of  appropriation  was  so  universal  that  the  courts  know  it  by 
Judicial  notice :  Speake  v.  Hamilton,  21  Or.  3,  and  Brown  v.  Baker,  39  Or. 
66,  followed;  Lewis  v.  McClure,  8  Or.  274,  overruled. 

Swamp  Land — When  Title  Passed  to  the  State. 

3.  Under  the  congressional  act  of  1860,  extending  the  benefit  of  the 
swamp  land  act  to  Oregon  (12  Stat  TJ.  S.  3,  c  5),  the  title  to  land 
claimed  thereunder  did  not  pass  until  the  issuance  of  patents. 

Waters — Uses  or  Appropriation. 

4.  Damming  a  stream  on  public  land  of  the  United  States  so  as  to 
overflow  adjoining  ground,  and  using  the  power  thus  obtained  In  operat- 
ing a  sawmill  and  flour  mill  was  an  appropriation  of  the  right  to  use  the 
water  so  impounded  for  "manufacturing  purposes,"  within  the  meaning 
of  the  congressional  act  of  July  26,  1866,  now  Rev.  Stat.  U.  S.  I  2339. 

Waters — Rights  op  Appropriator  for  Manufacturing. 

5.  Since  the  rights  of  those  who  had  appropriated  water  from  the 
public  domain  for  manufacturing  purposes  prior  to  a  conveyance  thereof 
were  protected  by  the  act  of  congress  of  July  26,  1866  (14  Stat  U,  S.  253, 
c  262,  |9),  and  the  rights  of  such  persons  were  also  protected  against 
persons  desiring  to  construct  drainage  ditches  by  the  legislative  act  au- 
thorising the  digging  of  such  ditches  (Laws  1868,  pp.  21,  22,  1 9),  a 
subsequent  patent  issued  without  reserving  vested  or  accrued  water  rights 
does  not  affect  them.  ' 
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Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  the  Parkersville  Drainage  District  by  S.  W. 
Jones,  Frank  J.  Bolter  and  L.  D.  Kelly,  its  trustees,  against 
William  Wattier  ani  others,  heirs  of  Vallier  Wattier,  deceased, 
to  enjoin  interference  with  the  drainage  of  certain  lands  in 
Marion  County.  The  complaint  states  that,  the  plaintiff  was 
duly  organized  July  14,  1904,  as  a  drainage  district,  giving  its 
boundaries,  at  which  time  the  trustees  named  were  elected,  and 
that  they  are  now  its  qualified  and  acting  representatives;  that 
at  the  easterly  end  of  the  district  is  situated  lot  3  of  section  7 
in  township  6  south,  of  range  1  west  of  the  Willamette  Merid- 
ian, which  premises  were  conveyed  to  the  State  of  Oregon  by  a 
patent  of  the  United  States  dated  July  24,  1904;  that  prior 
thereto  the  State  of  Oregon  assigned  all  its  right  to  such  lot, 
which  interest  was  reassigned  to  William  P.  Miller,  and,  not- 
withstanding the  consideration  therefor  was  fully  paid,  the 
State  thereafter  executed  a  deed  of  the  premises  to  Vallier 
Wattier,  now  deceased;  that  Miller  instituted  a  suit  against 
Wattier,  and  such  proceedings  were  had  therein  that,  after  sub- 
stitution of  parties  plaintiff  and  defendant,  in  consequence  of 
the  death  of  each,  it  was  decreed  by  the  supreme  court  that 
Wattier's  heirs  held  the  legal  title  to  the  lot  in  trust  for  Miller's 
representatives  (Miller  v.  Wattier,  44  Or.  347,  75  Pac.  209) ; 
that  the  lands  in  such  district  are  all  swampy,  and  in  order  to 
drain  them  the  trustees  named,  on  behalf  of  the  district  and 
of  all  parties  interested  therein,  entered  upon  the  lot  mentioned, 
in  the  channel  of  Little  Pudding  Eiver,  and  removed  some  of 
the  natural  obstructions,  so  as  to  make  an  .outlet  for  the 
accumulated  water  standing  on  the  greater  part  of  the  lands 
included  in  the  district,  whereupon  thd  defendants  threatened 
to  interfere  with  such  draining,  and  will  do  so  unless  restrained, 
thus  preventing  the  water  from  flowing  through  the  opening 
made,  to  plaintiff's  irreparable  injury.  The  answer  denies  the 
material  allegations  of  the  complaint  and  avers  inter  alia  that 
the  defendants  are  the  owners  in  fee  of  certain  real  property, 
describing  it,  on  which  are  erected  a  flouring  mill  and  a  saw- 
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mill,  the  machinery  of  which  is  operated  by  water  power, 
secured  by  building  in  such  river  a  dam,  whereby  the  water  of 
that  stream  is  retained  and  also  backed  up  in  Lake  Labish, 
overflowing  most  of  the  lands  in  the  alleged  district;  and  that 
the  right  to  maintain  such  easement  was  perfected  in  1849 
by  their  predecessor  in  interest,  who  appropriated  the  water  of 
such  lake  and  river  pursuant  to  the  local  customs,  laws  and 
decisions  of  the  courts,  and  as  recognized  and  acknowledged  by 
the  United  States  and  by  the  State  of  Oregon,  which  water  has 
ever  since  that  time  been  used  in  operating  these  mills.  The 
cause  was  tried  and  the  temporary  injunction  that  had  been 
issued  when  the  suit  was  instituted  was  made  perpetual, 
restraining  the  defendants  from  interfering  with  the  draining 
of  the  lands  in  the  district,  and  they  appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  George 
Greenwood  Bingham,  with  an  oral  argument  by  Mr.  Bingham 
and  Mr.  William  Ewing  Richardson. 

For  respondent  there  was  a  brief  with  oral  arguments  by 
Mr.  William  Henry  Holmes  and  Mr.  Webster  Holmes. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  questions  presented  by  this  appeal,  are  whether  or  not 
the  appropriation,  as  alleged  in  the  answer,  is  valid  and  the 
evidence  thereof  adequate.  The  testimony  shows  that  about 
1849  a  dam  was  built  near  the  mouth  of  Little  Pudding  River, 
whereby  the  water  thereof  was  retained  and  also  backed  up  in 
what  was  originally  called  "Lake  Labis^"  through  a  part  of 
which  that  stream  flows.  This  dam  was  about  eight  feet  high 
and  the  backwater  therefrom  extended  the  surface  of  the  lake 
four  miles,  making  it  in  some  places  a  half  mile  wide.  In  1851 
and  the  following  year  a  sawmill  and  a  flouring  mill  were 
respectively  built  near  the  dam,  from  which  races  were  dug  and 
the  water  in  the  pond  was  conducted  therein  to  the  mills,  where 
it  was  used  in  operating  them.  In  the  winter  the  water  is  occa- 
sionally so  high,  and  in  the  summer  it  is  sometimes  so  low,  as 
to  prevent  the  manufacture  of  lumber  or  flour,  but,  except  at 
such  stages  of  the  river,  the  mills  referred  to  have  been  continu- 
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ously  operated  ever  since  they  were  built,  and  the  property, 
including  the  alleged  water  right,  has  become  quite  valuable, 
averred  to  be  worth  $25,000.  The  water  in  the  pond  that  is 
raised  by  the  dam  covers  about  1,875  acres  of  land,  which,  if 
drained,  would  undoubtedly  prove  very  productive,  for  it  has 
been  for  many  years  enriched  by  alluvial  deposits.  Some  of 
the  lands  at  the  head  of  the  lake  have  been  drained  by  conduct- 
ing the  water  into  the  Willamette  River,  and  the  premises  thus 
reclaimed  are  valued  at  about  $75  an  acre.  If  it  be  conceded 
that  all  the  lands  in  the  district  and  now  covered  by  the  water 
in  the  pond  are  equal  in  value  to  the  premises  that  have  been 
drained,  a  moment's  calculation  will  demonstrate  the  magnitude 
of  the  interests  involved  and  the  importance  to  the  persons 
affected  thereby  of  any  decree  that  may  be  rendered  herfein. 
The  plaintiff's  trustees  having  secured  a  resurvey  of  lot  3  in 
the  section  named,  and  considering  that  a  part  of  the  defend- 
ants' dam  was  built  thereon,  destroyed  such  piece  with 
dynamite,  thereby  permitting  much  of  the  water  in  the  pond 
to  flow  out,  and  then  commenced  this  suit  to  enjoin  the  restora- 
tion of  the  dam. 

1.  It  will  be  remembered  that  the  complaint  states  that  it 
was  decreed  by  this  court  that  the  defendants  herein  held  the 
legal  title  to  the  land  at  the  outlet  of  the  pond  in  trust  for 
Miller's  representatives:  Miller  v.  Wattier,  4A  Or.  347  (75  Pac. 
209).  An  examination  of  that  case  will  show  that  on  April  9, 
1872,  the  Board  of  Commissioners  for  the  Sale  of  State  Lands 
sold  the  lot  mentioned  as  swamp  land  to  John  F.  Miller,  and 
though  his  assignee,  William  P.  Miller,  paid  the  consideration 
therefor,  the  board,  on  January  9,  1893,  executed  a  deed  of  the 
premises  to  Vallier  Wattier.  At  the  trial  of  this  cause  the 
plaintiff  offered  in  evidence  a  certified  copy  of  the  judgment 
roll  in  the  case  of  Wattier  v.  Miller,  11  Or.  329  (8  Pac.  854), 
wherein  it  was  decreed  by  this  court  that  the  ancestor  of  the 
defendants  herein,  as  owner  of  the  soil  on  which  his  mills  stood, 
had  acquired  no  right  by  prescription  to  turn  the  water  of  Little 
Pudding  Kiver  back  upon  the  land  of  a  proprietor  above  him. 
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Neither  the  decree  in  that  case  nor  in  the  case  of  Miller  v.  Wat- 
tier,  44  Or.  347  (75  Pac.  209)  is  pleaded  as  an  estoppel  in  the 
case  at  bar.  As  estoppels  must  be  mutual,  neither  decree  men- 
tioned constitutes  a  bar  to  the  maintenance  of  the  defense  of 
an  appropriation  of  the  water*  now  interposed;  for,  so  far  as 
we  are  able  to  discover,  there  is  no  privity  of  any  kind  existing 
between  the  plaintiff  herein  and  either  of  the  parties  to  the 
former  suits,  and  unless  the  subsequent  suit  is  between  the  same 
parties  or  their  privies  the  decrees  theretofore  rendered  are  not 
res  judicata:  24  Am.  &  Eng.  Enc.  Law  (2  ed.),  724;  Morrison 
v.  Holladay,  27  Or.  175  (39  Pac.  1100) ;  Landigan  v.  Mayer, 
32  Or.  245  (51  Pac.  649,  67  Am.  St.  Bep.  521) ;  MuUaney  v. 
Evans,  33  Or.  330  (54  Pac.  886) ;  Poley  v.  Lacert,  35  Or.  166 
(58  Pac.  37) ;  Baring  v.  Fanning,  Fed.  Case  No.  982. 

2.  Considering  the  sufficiency  of  the  evidence,  as  the  defend- 
ants offered  no  testimony  tending  to  prove  the  averment  of 
their  answer  that  the  alleged  appropriation  of  the  water  was 
made  pursuant  to  any  custom,  etc.,  plaintiff's  counsel,  invoking 
the  doctrine  announced  in  Lewis  v.  McClure,  8  Or.  274,  insist 
that  no  foundation  was  laid  for  the  establishment  of  the  right 
which  they  assert.  In  the  case  to  which  attention  is  called  it 
is  held  that  when  a  party  alleges  a  right  to  appropriate  water 
pursuant  to  a  local  custom  and  such  averment  is  denied,  the 
burden  is  thus  imposed  on  the  party  alleging  the  fact  to  prove 
it,  and  for  a  failure  in  this  respect  the  court  would  not  take 
judicial  notice  of  such  custom.  In  Brown  v.  Baker,  39  Or.  66 
(65  Pac.  799,  66  Pac.  193)  it  was  ruled  that  a  failure  to  allege 
or  prove  that  a  diversion  of  water  was  made  in  accordance  with 
local  custom,  etc.,  did  not  defeat  the  right  of  appropriation. 
One  person  could  not  well  establish  a  valid  custom,  and  to  hold 
that  an  allegation  that  an  appropriation  of  water  to  a  beneficial 
use  was  made  conformable  to  custom  and  to  require  proof 
thereof,  as  prerequisites  of  an  exercise  of  the  right,  would  be 
equivalent  to  a  denial  of  the  use  of  water  to  the  first  settler  in 
a  new  section  of  the  arid  country.  We  believe  that  the  refer- 
ence to  the  local  custom,  etc.,  specified  in  Act  Cong.  July  26, 
1866,  14  Stat.  U.  S.  253,  c.  262,  §9  (Rev.  Stat.  U.  S.  §2339; 
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7  Fed.  Stat.  Ann.  1090;  U.  S.  Comp.  St.  1901,  p.  1437),  was 
equivalent  to  a  legislative  declaration  that  the  salutary  provis- 
ions of  the  federal  law  were  applicable  only  to  the  Pacific 
Coast  states,  leaving  it  to  the  court  to  take  judicial  notice  of 
such  territory  and  custom  without  allegation  or  proof  thereof. 
The  correct  rule,  in  our  opinion,  is  stated  by  Mr.  Justice  Hoyt, 
in  Isaacs  v.  Barber,  10  Wash.  124  (38  Pac.  871,  30  L.  E.  A. 
665,  45  Am.  St.  Kep.  772),  where,  in  discussing  the  subject  of 
an  application  of  water  to  a  beneficial  use,  he  says  "That  such 
right  was  established  by  a  custom  so  universal  that  courts  must 
take  judicial  notice  thereof/'  To  the  same  effect  is  Speake  v. 
Hamilton,  21  Or.  3  (26  Pac.  855).  We  conclude,  therefore, 
that  the  doctrine  announced  in  Lewis  v.  McClure,  8  Or.  274,  no 
longer  prevails  in  this  State,  and  that  the  averment  in  the 
answer  that  the  appropriation  was  made  according  to  local  cus- 
tom, etc.,  might  have  been  rejected  as  surplusage,  and  hence 
no  necessity  existed  to  offer  any  proof  in  support  thereof: 
Oregoire  v.  Rourke,  28  Or.  275  (42  P^c.  996). 

These  preliminary  matters  having  been  disposed  of,  the  ques- 
tion of  whether  or  not  the  water  of  Little  Pudding  Eiver  and 
of  Lake  Labish  was  subject  to  a  valid  appropriation,  will  next 
be  considered.  The  application  for  the  establishment  of  the 
Parkersville  Drainage  District  presented  to  the  county  court 
of  Marion  County,  a  copy  of  which  was  offered  in  evidence, 
shows  the  area  of  land  claimed  to  have  been  owned  by  the  sev- 
eral petitioners,  but  whether  their  title  was  derived  immediately 
or  mediately  from  the  United  States  is  not  disclosed,  except  as 
to  such  lot  3,  which  was  conveyed  as  alleged  in  the  complaint, 
but  the  patent  therefor  contained  no  clause  exempting  from  its 
operation  any  accrued  or  vested  water  riglit.  The  deed  exe- 
cuted for  such  lot  by  the  State  of  Oregon  to  Vallier  Wattier, 
from  whom  Miller's  representatives  derive  their  title  by  decree 
of  this  court,  was  not  offered  in  evidence,  so  it  is  impossible 
to  specify  whether  or  not  the  state  reserved  any  water  rights 
from  the  operation  of  its  conveyance  of  the  premises.  We  shall 
take  it  for  granted,  however,  that  no  such  reservation  was  made, 
and  shall  further  assume  that  all  the  real  property  in  the  drain- 
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age  district  is  swamp  land,  within  the  meaning  of  that  term  as 
used  in  the  act  of  Congress,  and  that  the  transfer  of  the  title 
to  the  several  owners  is  evidenced  in  the  same  manner'  as  in 
the  conveyance  of  such  lot. 

3.  Congress  on  March  12,  I860,  passed  an  act  granting  to 
the  State  of  Oregon  the  swamp  and  overflowed  lands  within  its 
borders:  12  Stat.  U.  S.  3,  c.  5.  Though  such  act  was  a  grant 
in  praesenti,  the  premises  designated  had  to  be  identified  as 
swamp  and  overflowed  lands,  and  hence  the  title  thereto 
remained  in  the  United  States  until  a  patent  therefor  was 
issued:  Michigan  Land  &  L.  Co.  v.  Bust,  168  TJ.  S.  589  (18 
Sup.  Ct.  208,  42  L.  Ed.  591) ;  Small  v.  Lutz,  41  Or.  570 
(67  Pac.  421,  69  Pac.  825). 

4.  Congress  on  July  26,  1866,  passed  an  act  from  which  the 
following  excerpts  are  taken:  "Whenever,  by  priority  of  pos- 
session, rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes,  have  vested  and  accrued,  and 
the  same  are  recognized  and  acknowledged  by  the  local  customs, 
laws,  and  decisions  of  courts,  the  possessors  and  owners  of  such 
vested  rights  shall  be  maintained  and  protected  in  the  same; 
and  the  right  of  way  for  the  construction  of  ditches  and  canals 
for  the  purpose  herein  specified  is  acknowledged  and  con- 
firmed; but  whenever  any  person,  in  the  construction  of  any 
ditch  or  canal,  injures  or  damages  the  possession  of  any  settler 
on  the  public  domain,  the  party  committing  such  injury  or 
damage  shall  be  liable  to  the  party  injured  for  such  injury  or 
damage":  Eev.  Stat.TJ.  S.  §2339  (7  Fed.  Stat.  Ann.  1090). 
"All  patents  granted,  or  pre-emptions  or  homesteads  allowed, 
shall  be  subject  to  any  vested  and  accrued  water  rights,  or 
rights  to  ditches  and  reservoirs  used  in  connection  with  such 
water  rights,  as  may  have  been  acquired  or  recognized  by  the 
preceding  section" :  Rev.  Stat.  TL  S.  §  2340  (U.  S.  Comp.  St. 
1901,  p.  1437;  7  Fed.  Stat.  Ann.  1096). 

The  legislative  assembly  of  this  State  in  1868  passed  an  act 
(Laws  1868,  pp.  21,  22,  §  9)  authorizing  the  drainage  of  land, 
which  contains  the  following  provision: 

"This  chapter  shall  not  be  construed  so  as  to  interfere  with 
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the  rights  of  companies  or  individuals  for  mining,  manufac- 
turing, or  watering  towns  or  cities" :  B.  &  C.  Comp.  §  4368. 

In  1885  an  act  was  passed  granting  to  individuals  and  to 
corporations  rights  of  way  over  swamp  and  other  lands  belong- 
ing to  the  State,  to  construct  ditches  for  manufacturing 
purposes:  B.  &  C.  Comp.  §3338.  In  1899  another  law  was 
enacted  which  provided  that  all  existing  appropriations  of  water 
for  beneficial  purposes  should  be  respected  and  upheld,  "nor 
shall  any  existing  mill  be  deprived  of  its  water  power,  however 
lawfully  acquired,  without  the  consent  of  its  owner":  B.  &  C. 
Comp.  §  5032.  These  provisions  are  mentioned  to  illustrate 
the  very  liberal  policy  pursued  by  the  legislative  assembly  in 
recognizing  the  rights  of  settlers  to  divert  and  use  the  water 
flowing  through  the  lands  owned  by  the  State  of  Oregon.  The 
act  of  Congress  of  July  26,  1866,  authorizing  the  diversion  of 
water  from  streams  flowing  through  the  public  domain,  was 
the  acknowledgment  of  a  previous  right  instead  of  the  creation 
of  a  new  one :  Atchison  v.  Peterson,  87  U.  S.  (20  Wall.)  507 
(22  L.  Ed.  414) ;  Basey  v.  Gallagher,  87  U.  S.  (20  Wall.)  670 
(22  L.  Ed.  452) ;  Forbes  v.  Qracey,  94  U.  S.  762  (24  L.  Ed. 
313) ;  Jennison  v.  Kirk,  98  U.  S.  453  (25  L.  Ed.  240) ;  Broder 
v.  National  Water  Co.  101  U.  S.  274  (25  L.  Ed.  790).  In 
Carson  v.  Centner,  33  Or.  512  (52  Pac.  506,  43  L.  H.  A.  130), 
the  plaintiff  maintained  a  ditch  across  certain  lands  owned  by 
the  State  of  Oregon  which  it  thereafter  conveyed  to  tha  defend- 
ants without  reserving  any  accrued  or  vested  water  rights  from 
the  operation  of  the  deed.  The  defendants  having  intermeddled 
with  the  ditch,  it  was  held,  in  a  suit  to  enjoin  such  interference, 
that  the  plaintiff  had  the  right  to  enter  upon  their  premises 
to  repair  the  conduit.  In  referring  to  what  is  now  incorpo- 
rated in  B.  &  C.  Comp.  as  Section  3338,  and  alluding  to  the 
policy  of  the  State  of  Oregon  in  enacting  the  clause  herein- 
before quoted,  it  was  said :  "This  statute  was  a  legislative  sanc- 
tion, confirmatory  of  the  customs  of  miners,  and,  like  the  act 
of  Congress  of  July  26,  1866,  was  the  recognition  of  a  pre- 
existing right,  rather  than  the  granting  of  a  new  easement  in 
its  real  property." 
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The  doctrine,  once  declared,  that  the  rights  of  a  riparian 
proprietor  who  had  secured  from  the  United  States  a  patent 
for  land  before  the  passage  of  the  act  of  Congress  of  July  26, 
1866,  thereby  defeated  the  claims  of  a  prior  appropriator  of 
the  water  of  a  stream  flowing  through  such  lands  (Vansichle 
v.  Haines,  7  Nev.  249),  has  been  expressly  overruled:  Janes 
v.  Adams,  19  Niev.  78  (6  Pac.  442,  3  Am.  St.  Sep.  788).  The 
rule  adopted  in  the  case  last  cited  was  followed  in  Isaacs  v. 
Barber,  10  Wash.  124  (38  Pac.  871,  30  L.  E.  A.  665,  45  Am. 
St.  Eep.  772),  where  it  was  held  that  a  valid  appropriation  of 
water  could  be  made  to  operate  a  flouring  mill  east  of  the  Cas- 
cade Mountains  in  the  State  of  Washington,  Mt.  Justice  Hoyt 
saying:  "The  government,  while  the  owner  of  the  land,  allowed 
the  streams  to  be  changed  by  the  diversion  of  a  portion  of  their 
waters.  This  had  the  effect  of  modifying  the  right  to  have  the 
water  flow  in  its  natural  channel  except  as  to  the  portion  not 
diverted  at  the  time  the  title  passed  from  the  government,  and 
it  was  only  upon  this  portion  that  the  common-law  rule  could 
apply.  The  government  had  changed  the  streams,  as  it  had 
the  right  to  do  by  virtue  of  its  ownership  of  all  the  land  through 
which  they  flowed,  and  while  they  were  so  changed  conveyed  the 
land.  It  must  follow  that  its  grantees  took  title  subject  to  the 
changed  condition  of  the  streams  and  to  the  rights  growing  out 
of  such  change."  The  discovery  of  gold  in  California  first 
gave  ri^  to  the  custom,  established  by  miners,  of  using  the 
water  of  streams  flowing  through  public  lands  to  separate 
precious  metal  from  the  baser  material  in  which  it  was  found, 
and  as  this  work  could  not  be  profitably  performed  except  by 
such  means,  the  right  to  divert  water  for  that  purpose  was 
founded  on  the  principle  of  necessity.  Thereafter  the  use  of 
water  from  such  streams  was  extended  to  agriculture,  manufac- 
turing and  other  purposes,  but  the  right  to  such  enlarged  uses 
was  based  on  the  exigency  therefor.  At  the  time  the  mills  now 
owned  by  the  defendants  were  built,  the  manufacture  of  lumber 
and  of  flour  supplied  the  urgent  demands  of  the  pioneers  who 
had  come  to  Oregon  to  found  homes.  The  grinding  of  grain 
and  the  sawing  of  logs  would  probably  not  create  the  excite- 
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ment  that  gold  mining  affords,  but  such  manufactures  sub- 
served the  needs  of  humanity  and  conduced  to  the  comforts  of 
mankind  to  such  an  extent  that  they  may  safely  be  classed  as 
being  necessities  at  the  time  the  mills  were  erected.  Based  on 
principle,  we  believe  that  such  early,  pressing  want  impels  the 
deduction  that  the  right  to  appropriate  water  to  manufacture 
flour  and  lumber  in  the  Willamette  Valley  during  the  original 
settlement  thereof,  and  the  authority  to  create  and  maintain 
reservoirs  to  generate  power,  comes  clearly  within  the  provis- 
ions of  the  act  of  Congress  of  July  26,  1866. 

The  evidence  shows  that  in  surveying  the  donation  land 
claim  on  a  part  of  which  the  defendants'  mills  are  erected,  Lake 
Labish  was  meandered  so  as  to  conform  to  the  margin  thereof 
as  made  by  the  backwater  from  the  dam  in  Little  Pudding 
Eiver.  The  lot  mentioned  was  thereafter  surveyed  and,  assum- 
ing that  all  the  lands  in  the  drainage  district  are  of  the  same 
kind  and  the  titles  thereto  were  derived  from  the  same  source 
and  pursuant  to  the  same  act  of  Congress  as  the  premises  owned 
by  Miller's  representatives,  all  the  persons  affected  by  the  back- 
water evidently  secured  their  lands  with  knowledge  of  the 
encroachment  thereon. 

5.  It  will  be  observed,  by  a  comparison  of  the  dates,  that 
prior  to  the  sale  of  such  lot  to  John  F.  Miller  by  the  State  of 
Oregon,  its  legislative  assembly  had  enacted  that  the  provisions 
of  the  chapter  authorizing  the  creation  of  drainage  districts 
should  not  interfere  with  the  right  of  manufacturing.  This  act 
was  a  recognition  of  pre-existing  rights  of  prior  appropriates 
of  which  the  purchasers  of  swamp  lands  which  were  artificially 
overflowed  were  obliged  to  take  notice,  and  this  being  so,  it  is 
immaterial  whether  the  title  to  such  lands  passed  to  the  State 
of  Oregon,  or  whether  the  United  States  held  the  title  in  trust 
for  the  State,  or  for  the  use  and  benefit  of  the  general  govern- 
ment, for  in  either  case  the  rights  of  the  defendants  as  the 
successors  in  interest  of  the  original  appropriator  were  pro- 
tected, notwithstanding  the  patent  did  not  reserve  any  vested 
or  accrued  water  right:  Carson  v.  Gmtner,  33  Or.  512  (52  Pac. 
506,  43  L.  B.  A.  130) ;  Jones  v.  Adams,  19  Nev.  78  (6  Pac. 
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442,  3  Am.  St.  Sep.  788) ;  Isaacs  v.  Barber,  10  Wash.  124  (38 
Pac.  871,  30  L.  E.  A.  665,  45  Am.  St  Sep.  772). 

It  follows  from  these  considerations  that  the  decree  should 
be  reversed  and  the  suit  dismissed,  and  it  is  so  ordered. 

Rkvjbksed. 


Decided  2   January,   1906,   rehearing  allowed. 

Decided  on  reargument  21  Aug.,  further  hearing  denied  28  Oct.  1906. 

SEXTON  v.  McINNIS. 

82  Pac.  1135,  86  Pac  778. 

Application  of  Paymbnts. 

1.  Plaintiffs  and  defendant  became  Indemnitors  to  the  surety  of  a 
contractor  on  his  agreement  to  purchase  supplies  from  them,  and  on  his 
inability  to  complete  his  contract  plaintiffs  and  defendant,  in  order  to 
reduce  their  liability,  completed  the  work.  Plaintiffs  alleged  that  In 
carrying  out  the  work  they,  at  defendant's  request,  furnished  merchandise 
and  advanced  money  and  rendered  services  to  the  amount  of  $7,322.76 
above  all  moneys  received  by  them  on  account  of  the  contract,  including 
the  account  against  the  contractor  due  plaintiffs  at  the  time  of  his  failure, 
after  allowing  a  credit  on  his  account  for  $4,000  paid  to  plaintiffs  by  the 
firm  composed  of  plaintiffs  and  defendant  after  they  commenced  to  com- 
plete the  contract  Held  that,  in  the  absence  of  any  allegation  that  any  of 
the  supplies  were  furnished  or  moneys  advanced  or  services  rendered  to 
the  contractor  at  defendant's  request,  the  $4,000  was  applicable  only  to 
the  Indebtedness  of  the  Arm  of  plaintiffs  and  defendant  to  plaintiffs,  and 
not  to  the  indebtedness  of  the  contractor. 

Equity — Discretion  as  to  Costs. 

2.  Under  Section  666,  R  ft  C.  Comp.,  the  costs  and  disbursements  in 
equity  may  be  imposed  as  discretion  may  suggest,  as,  each  party  to  pay 
his  own  charges  In  the  trial  court,  and  one  party  to  recover  his  costs 
and  disbursements  on  appeal. 

From  Wasco:  William  L.  Bradshaw,  Judge. 

Suit  for  an  accounting  by  F.  C.  Sexton  and  W.  E.  Walther 
against  Malcolm  Mclnnis,  in  which  defendant  appeals  from 
the  decree.  The  decision  was  affirmed,  but  on  rehearing  the 
affirmance  was  changed  to  a  modification.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of  W.  E. 
WUson  and  Menefee  &  Wilson,  with  oral  arguments  by  Mr. 
William  Hail  Wilson  and  Mr.  Frederick  W.  Wilson. 

For  respondents  there  was  a  brief  over  the  name  of  Hunting- 
ton &  Wilson,  with  oral  arguments  by  Mr.  Bela  Show  Hunt- 
ington. 
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Decided  2  January.  1906. 

On  Fibst  Hearing. 

Feb  Curiam.  This  is  a  suit  for  an  accounting  and  settle- 
ment between  parties  who  are  sureties  on  a  bond  given  by  one 
Bertelson  to  indemnify  the  surety  on  his  bond  as  a  sub-con- 
tractor for  a  portion  of  the  construction  work  on  the  Columbia 
&  Northern  Railway  in  the  State  of  Washington.  Bertelson 
commenced  the  performance  of  his  contract,  but  defaulted 
therein,  and  the  parties  to  this  suit  undertook  to  complete  it. 
In  doing  so  they  met  with  considerable  loss,  and  the  object  of 
this  suit  is  to  settle  and  adjust  thfeir  liabilities  as  among  them- 
selves. 

The  questions  involved  are  entirely  of  fact  The  evidence  is 
conflicting  and  irreconcilable,  and  no  useful  purpose  can  be 
served  by  a  reference  thereto  in  an  opinion.  It  is  sufficient  to 
say  that,  after  a  careful  and  thorough  examination  of  the  testi- 
mony we  concur  in  the  conclusions  of  the  trial  court,  and  its 
decree  will  be  affirmed. 

Decided  21  August,  1906. 

On  Rehearing. 

Mr.  Justice  BCailey  delivered  the  opinion  of  the  court. 

This  is  a  suit  for  an  accounting,  growing  out  of  certain 
transactions  of  the  parties  hereto  in  attempting  to  complete  a 
contract  for  bridge  construction  and  other  work,  begun  by  one 
Samuel  Bertelson  in  1902  as  a  subcontractor  under  Corey  Bros.  ' 
&  Alden,  who  had  a  contract  to  build  a  railroad  for  the  Colum- 
bia River  &  Northern  Railroad  Company  from  Lyle  to  Golden- 
dale,  in  Klickitat  County,  Washington.  Plaintiffs,  W.  E. 
Walther  and  F.  C.  Sexton,  were  hardware  merchants  in  The 
Dalles,  Wasco  County,  Oregon,  doing  business  under  the  firm 
name  of  Sexton  &  Walther;  and  the  defendant,  Malcolm  Mc- 
Innis,  was  a  member  of  the  Lyle  Trading  Company,  a 
partnership  composed  of  Malcolm  Mclnnis  and  A  M.  McLeod, 
doing  business  at  Lyle,  Washington.  Bertelson  was  required  by 
Corey  Bros.  &  Alden  to  furnish  a  $5,000  bond  to  insure  the 
faithful  performance  of  his  work,  and  did  so  with  the  Aetna 
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Indemnity  Company  as  surety  thereon,  and  in  order  to  secure 
the  indemnity  company  he  furnished  it  with  a  bond,  with  W.  E. 
Walther,  F.  C.  Sexton  and  Malcolm  McInnis  as  sureties 
thereon;  and  Walther,  Sexton,  McInnis  and  Bertelson  entered 
into  an  agreement  providing,  among  other  things,  that  in  con- 
sideration of  the  bond  signed  by  them  Bertelson  should  buy 
certain  supplies  from  the  firm  of  Sexton  &  Walther  and  from 
the  Lyle  Trading  Company,  and  that  French  &  Co.,  bankers, 
of  The  Dalles,  should  act  as  trustees  for  themselves  and  Sexton 
&  Walther  and  the  Lyle  Trading  Company  of  all  funds  to  be 
received  for  work  done  by  Bertelson  under  his  contract,  and 
hold  such  funds  to  secure  the  repayment  of  advances  made  to 
him  by  them  and  said  two  firms  and  supplies  furnished  him  by 
said  firms,  and  should  also  be  secured  by  a  chattel  mortgage 
covering  all  his  bridge  outfit,  which  agreement  also  contained 
the  following  stipulation: 

"It  is  further  understood  and  agreed  that  in  case  the  party 
of  the  second  part  shall  at  any  time  fail  to  perform  his  contract 
with  said  Corey  Bros.  &  Alden,  and  thereby  shall  become  liable 
1  upon  the  bond  given  by  the  party  of  the  second  part  and  said 
Aetna  Indemnity  Company  to  said  Corey  Bros.  &  Alden,  then 
and  immediately  the  parties  of  the  first  part  may  at  their 
option  take  possession  of  all  said  mortgaged  personal  property 
and  all  materials  then  owned  by  the  party  of  the  second  part 
procured  by  him  to  be  used  in  fulfilling  said  contract  with 
Corey  Bros.  &  Alden,  and  shall  proceed  to  carry  out  and  fulfill 
the  said  contract.  *  *  And  in  case  the  parties  of  the  first  part 
shall  elect  to  carry  out  said  contract,  and  in  so  doing  suffer  any 
loss,  they  may  foreclose  said  chattel  mortgage,  and  out  of  the 
proceeds  reimburse  themselves  for  such  loss." 

Thereafter,  on  September  16,  1902,  Bertelson  failed  to  carry 
out  his  contract  with  Corey  Bros  &  Alden  and  surrendered  his 
property  to  the  plaintiffs  and  defendant,  who,  under  the  firm 
name  of  Sexton,  Walther  &  McInnis,  undertook  to  fulfill  his 
contract  and  complete  the  work  begun  by  him,  and  in  so  doing 
incurred  liabilities  which  finally  resulted  in  this  suit  for  an 
accounting  between  them. 

At  the  time  Bertelson  surrendered  his  property  to  the  plain- 
tiffs and  defendant  he  was  indebted  to  the  firm  of  Sexton  & 
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Walther  in  a  large  sum,  and  to  the  Lyle  Trading  Company 
$807.50.  The  plaintiffs  claim  that  at  the  time  of  the  execu- 
tion and  delivery  of  the  bond  to  the  Aetna  Indemnity  Company 
it  was  understood  and  agreed  that  as  between  them  as  sureties 
thereon  the  plaintiffs  should  bear  one  half  and  no  more  of  any 
liability  arising  upon  or  by  reason  of  such  bond,  and  that  the 
defendant  should  bear  one  half  of  such  liability ;  but  the  defend- 
ant denies  this  and  claims  that  the  bond  was  executed  by  the 
sureties  as  individuals  and  not  otherwise,  and  that  any  liability 
arising  thereon  should  be  borne  by  them  equally — that  is,  one 
third  each.  It  is  alleged  that  when  Bertelson  failed  to  perform 
his  contract  he  surrendered  to  the  plaintiffs  and  defendant  all 
the  property  then  used  by  him  in  carrying  out  the  work  and 
requested  them  to  take  full  charge  of.  and  complete  the  work 
and  furnish  the  materials  required  by  the  contract,  and  that 
they  did  so  because  of  said  indemnity  bond  signed  by  them  as 
sureties  to  the  Aetna  Indemnity  Company,  and  to  reduce  their 
liabilities  by  reason  of  said  bond,  and  that  in  so  doing  the 
plaintiffs,  at  the  request  of  defendant,  furnished  and  delivered 
supplies  and  advanced  moneys  and  rendered  services  aggregat- 
ing a  large  sum,  and  that  the  Lyle  Trading  Company  furnished 
supplies  and  advanced  moneys  on  account  of  said  contract  to 
a  large  sum,  and  that,  the  defendant  has  assumed  all  said 
account  of  the  Lyle  Trading  Company,  and  that  plaintiffs  and 
defendant  cannot  agree  as  to  the  amount  due  each  party  out 
(5f  $2,346.12  arising  from  their  work  under  the  said  contract 
and  now  in  the  hands  of  French  &  Co.,  trustees,  and  all  ask  for 
an  accounting.  The  plaintiffs  claim  that  the  defendant  is  liable 
for  one  half  of  the  indebtedness  incurred  by  the  firm  of  Sexton, 
Walther  &  McInnis,  and  also  liable  for  one  half  of  the  debts 
due  from  Bertelson  on  September  16,  1902,  when  he  failed, 
and  that  they  are  responsible  for  the  other  half  of  all  such 
indebtedness,  and  that  $4,000  paid  them  by  the  firm  of  Sexton, 
Walther  &  McInnis  during  the  course  of  their  work,  and  applied 
upon  the  indebtedness  of  Bertelson  to  them,  was  properly 
applied,  while  the  defendant  contends  that  he  is  liable  for  only 
one  third  of  the  indebtedness  of  the  firm  of  Sexton,  Walther  & 
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Mclnnis  and  for  none  of  the  debts  of  Bertelson,  and  that  the 
$4,000  paid  to  the  plaintiffs  should  have  been  credited  by  them 
on  their  account  against  Sexton,  Walther  &  Mclnnis,  and 
not  on  the  Bertelson  account.  The  lower  court  entered  a 
decree  in  accordance  with  the  claims  of  the  plaintiffs,  awarding 
them  all  the  money  on  hand,  and  a  decree  against  the  defendant 
for  $1,692.46  and  costs,  from  which  this  appeal  was  taken. 

1.  Upon  petition  for  rehearing  filed  herein  the  principal 
point  urged  is  the  application  of  the  $4,000  paid  to  Sexton  & 
Walther  by  the  firm  of  Sexton,  Walther  &  Mclnnis.  The  plain- 
tiffs alleged: 

"That,  in  carrying  out  the  work  and  furnishing  materials 
necessary  to  complete  the  contract  of  said  Bertelson  with  Corey 
Bros.  &  Alden,  the  plaintiffs,  at  the  request  of  the  defendant, 
furnished  and  delivered  goods,  wares  and  merchandise,  and 
advanced  moneys  and  rendered  services  in  the  aggregate  to 
the  amount  of  $7,322.76  over  and  above  all  moneys  received  by 
the  plaintiffs  from  and  on  account  of  said  contract" 

which  amount  includes  the  account  of  Bertelson  due  Sexton 
&  Walther  at  the  time  of  his  failure,  after  allowing  a  credit 
on  his  account  for  $4,000  paid  to  them  by  the  firm  of  Sexton, 
Walther  &  Mclnnis.  It  will  be  noted  that  this  allegation  is 
confined  to  the  goods,  wares,  and  merchandise  furnished  and 
delivered  and  moneys  advanced  and  services  rendered  by  the 
plaintiffs,  at  the  request  of  defendant,  to  complete  the  xxmtract 
of  Bertelson.  It  does  not  allege  that  any  of  such  supplies  were 
furnished  or  moneys  advanced  or  services  rendered  to  Bertelson 
at  the  request  of  defendant,  but  limits  such  matters  to  the  com- 
pletion of  the  contract  after  Bertelson  had  failed,  and  there  is 
no  allegation  in  the  complaint  that  the  firm  of  Sexton,  Walther 
&  Mclnnis  assumed  the  indebtedness  of  Bertelson  to  the  firm 
of  Sexton  &  Walther  or  to  the  Lyle  Trading  Company.  The 
$4,000  paid  to  the  plaintiffs  by  the  firm  of  Sexton,  Walther  & 
Mclnnis  should,  therefore,  have  been  applied  upon  the  indebt- 
edness of  that  firm  to  Sexton  &  Walther,  and  not  upon  the 
indebtedness  of  Bertelson  to  them,  and  the  decree  of  the  lower 
court  will  have  to  be  modified  to  that  extent,  and  the  indebted- 
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ness  of  Bertelson  to  the  firm  of  Sexton  &  Walther  and  to  the 
Lyle  Trading  Company  disregarded. 

2.  Upon  the  question  of  the  liabilities  of  the  respective 
parties  hereto  for  the  debts  of  the  firm  of  Sexton,  Walther  & 
Mclnni8,  we  think  that  the  pleadings  and  evidence  in  the  case 
warrant  the  findings  of  the  lower  court  that  the  plaintiffs  are 
liable  for  one  half  thereof,  and  the  defendant  the  other  half, 
and  a  decree  will  be  entered  here  in  accordance  with  this  opin- 
ion, providing,  however,  that  each  party  shall  pay  his  own  costs 
in  the  lower  court,  and  awarding  to  defendant  his  costs  upon 
this  appeal.  Modified. 


Argued   12   July,  decided  21   August,   1906. 

STATE  r.  QUEN. 

86  Pac.  791. 

Criminal  Law — Threats  by  Third  Person. 

In  doubtful  cases  evidence  of  threats  by  one  of  several  persons  acting 
under  a  general  plan  is  admissible  for  the  purpose  of  showing  the  feelings 
of  the  conspirators,  and  aiding  the  ascertainment  of  truth  from  the  con- 
flicting claims,  when  the  threats  are  reasonably  connected  in  time  and 
circumstance  with  the  principal  event;  but  evidence  of  threats  made  by  a 
third  person  against  the  prosecuting  witness  cannot  be  imputed  to  de- 
fendant, though  made  in  his  presence,  unless  some  concert  of  purpose  is 
shown  between  such  third  person  and  defendant:  State  v.  Ching  Ling,  16 
Or.  419,  distinguished. 

From  Multnomah:  John  B.  Cleland,  Judge. 
Wong  Chow    Quen    appeals   from    a    conviction    of    simple 
assault.  Reversed. 

For  appellant  there  Was  a  brief  over  the  names  of  Long  & 
Sweek  and  William  Wallace  Banks,  with  an  oral  argument  by 
Mr.  Joel  Minor  Long  and  Mr.  Banks. 

For  the  State  there  was  a  brief  over  the  names  of  A.  M .  Craw- 
ford, Attorney  General;  John  Manning,  District  Attorney,  and 
Oustavus  Charles  Moser,  with  an  oral  argument  by  Mr.  Moser. 

Mr.  Justice  Moobe  delivered  the  opinion  of  the  court. 

The  defendant,  Wong  Chow  Quen,  was  accused  by  informa- 
tion of  the  crime  of  assault  with  intent  to  kill,  alleged  to  have 
been  committed  in  Multnomah  County,  February  15,  1905,  by 
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unlawfully  shooting  at  and  wounding  Lee  Mon  Lee;  and,  hav- 
ing been  tried  therefor,  he  was  convicted  of  simple  assault  and 
appeals  from  the  judgment  which  followed.  The  testimony  for 
the  State  is  to  the  effect  that  as  Lee  Mon  Lee,  a  Chinaman, 
was  walking  on  Second  Street  in  the  City  of  Portland  at  night, 
some  person  touched  him,  and  as  he  turned  around  the  defend- 
ant, a  fellow  countryman,  shot  him  in,  the  back.  As  tending  to 
refute  the  defendant's  theory  that  the  shot  was  fired  in  self- 
defense,  the  State  was  permitted,  over  objection  and  exception, 
to  prove  that  another  Chinaman,  in  the  presence  of  the  defend- 
ant, had  threatened  to  take  the  life  of  the  prosecuting  witness. 
Lee  Mon  Lee  testified  that  on  the  night  preceding  the  shooting 
he  visited  a  Chinese  house  of  ill  repute,  where  he  found  Chee 
How  and  Jue  He,  who  asked  to  see  his  diamond  ring,  and  the 
latter  took  it  from  him  a  few  moments  before  the  defendant 
arrived,  and  that  on  the  night  of  February  15,  1905,  returned 
to  such  house,  where  he  saw  the  Chinaman  named  and  also  the 
defendant.  The  district  attorney,  referring  to  Jue  He,  inquired : 

"When  you  were  up  stairs  there,  state  whether  or  not  this 
Chinaman  made  any  threats  against  you  or  said  anything  to 
you  in  the  nature  of  threats,  in  the  presence  of  the  defendant, 
Wong  Chow  Quen." 

This  question  having  been  objected  to  as  incompetent  and 
the  objection  overruled,  the  witness  answered: 

"I  demanded  my  ring  and  Jue  Hfe  said:  'The  ring  belongs 
to  the  woman.  The  woman  gave  it  to  me/  They  said  if  I 
came  again  and  demanded  the  ring  they  would  kill  me. 

Q.  Was  the  defendant  there  at  the  time  that  was  said? 

A.  Yes. 

Q.  What  did  he  say,  if  anything? 

A.  He  did  not  say  anything." 

The  defendant's  counsel  thereupon  moved  to  strike  out  the 
answer  on  the  ground  that  it  was  immaterial  and  incompetent, 
but  the  motion  was  overruled,  and  an  exception  allowed. 

No  evidence  having  been  offered  tending  to  show  that  a  con- 
spiracy existed  between  the  defendant  and  Jue  He,  or  that  the 
latter  was  implicated  in  any  manner  in  the  shooting,  it  is  con- 
tended by  the  defendant's  counsel  that  an  error  was  committed 
in  admitting  the  testimony  so  objected  to  and  in  overruling  the 


Aug.  1906]  State  v.  Quen.  349 

motion  interposed.  The  admission  of  the  testimony  complained 
of  was  undoubtedly  based  on  what  was  considered  to  have  been 
the  ruling  made  in  State  v.  Chmg  Ling,  16  Or.  419  (18  Pac. 
844),  where  it  was  held  that  evidence  of  threats  made  by 
co-defendants  against  the  life  of  a  person  charged  to  have  been 
killed  by  the  defendant,  but  not  uttered  in  his  presence,  was 
inadmissible  on  the  separate  trial  of  the  latter.  It  might  seem 
reasonably  to  be  implied  from  the  conclusion  reached  in  that 
case  that,  if  threats  against  the  life  of  a  person  slain  had  been 
made  in  the  presence  of  the  person  charged  therewith,  evidence 
of  such  menaces  would  be  admissible  against  the  party  accused 
at  his  separate  trial.  This  question,  however,  was  not  involved 
in  that  case,  and  any  inference  deducible  therefrom  is  not  appli- 
cable herein.  Threats  to  take  the  life  of,  or  to  do  bodily  harm 
to,  any  person,  are  generally  considered  as  expressions  of  the 
ill  feeling  which  the  speaker  or  writer  entertains  toward  the 
person  whom  he  dislikes.  Evidence  of  such  threats,  when 
recently  made,  or  when  so  connected  as  to  form  a  chain  of 
menaces,  evincing  a  present  purpose,  is  admissible  in  doubtful 
cases  to  illustrate  what  may  be  deemed  the  reasonable  actions 
of  the  participants  in  an  encounter,  for  the  purpose  of  showing 
the  quo  animo  of  the  person  making  the  threats  and  thereby 
increasing  the  probabilities  that  he  was  the  aggressor  at  the 
timq  of  the  conflict:  State  v.  Tartar,  26  Or.  38  (37  Pac.  53) 
People  v.  Arnold,  15  Cal.  476;  People  v.  Scoggvns,  37  Cal.  676 
Howell  v.  State,  5  Ga.  48 ;  Murphy  v.  Dart,  42  How.  Prac.  31 
State  v.  'Goodrich,  19  Vt.  116  (47  Am.  Dec.  676) ;  White  v. 
Territory,  3  Wash.  T.  397  (19  Pac.  37). 

Where  several  persons  form  an  association  for  an  unlawful 
purpose,  the  act  or  declaration  of  any  one  of  them  in  further- 
ance or  execution  of  the  common  design,  or  that  which  may 
proximately  result  therefrom,  is  the  act  or  declaration  of  all: 
Commonwealth  v.  Campbell,  7  Allen,  541  (83  Am.  Dec.  705) ; 
Eairston  v.  State,  54  Miss.  689  (28  Am.  Rep.  392) ;  Spies  v. 
People,  122  111.  1  (12  N.  E.  865,  17  N.  E.  898,  3  Am.  St.  Rep. 
320) ;  Martin  v.  State,  89  Ala.  115  (8  South.  23,  18  Am.  St. 
Rep.  91).    Thus  in  Rapp  v.  Commonwealth,  14  B.  Mon.  (Ky.) 
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614,  the  plaintiff  in  error  was  invited  into  a  store  by  one  Row- 
land, who,  blocking  exit  by  the  door,  drew  a  knife,  called  him 
a  lia?,  charged  him  with  the  commission  of  offensive  acts,  told 
him  if  he  did  the  like  again  he  would  cut  off  his  ears,  and  made 
a  demonstration  with  the  weapon,  whereupon  Rapp  shot  him, 
inflicting  a  slight  wound.  Bapp  was  indicted  therefor,  and  at 
his  trial  sought  to  prove  that  Rowland's  son,  who  was  in  the 
store  at  the  time  of  the  encounter,  immediately  ran  up  stairs 
and  returned  with  a  pistol,  which  he  had  loaded  a  few  days 
prior  thereto,  when  he  made  a  contingent  threat  to  shoot  Rapp. 
The  evidence  so  offered  was  rejected,  and  Rapp,  having  been 
convicted,  appealed,  and  it  was  held,  in  reversing  the  judgment, 
that  the  exclusion  of  such  testimony  constituted  prejudicial 
error.  Where,  however,  no  proof  of  a  conspiracy  has  been 
offered,  evidence  of  threats  by  a  person  to  kill  or  injure 
another,  made  in  the  presence  of  a  third  party,  who  thereafter 
assaults  or  kills  the  person  against  whom  the  threats  were  so 
made,  is  inadmissible  against  the  accused:  6  Ency.  Ev.  646; 
Miller  v.  State,  97  Ga.  653  (25  S.  E.  366) ;  State  v.  Perry, 
16  La.  Ann.  444;  Stote  v.  Laque,  41  La.  Ann.  1070  (6  South. 
787) ;  Fonts  v.  State,  7  Ohio  St.  471 ;  Rufer  v.  State,  25  Ohio 
St.  464;  Wright  v.  State,  43  Tex.  170.  No  evidence  having 
been  offered  tending  in  any  manner  to  prove  the  existence  of 
a  conspiracy  between  the  defendant  and  Jue  He,  the  threats 
of  the  latter  made  in  the  presence  of  the  defendant  cannot  be 
imputed  to  him  as  evincing  the  condition  of  his  mind  at  that 
time  toward  the  prosecuting  witness. 

An  error  having  been  committed  in  admitting  the  testimony 
complained  of,  the  judgment  is  reversed  and  a  new  trial  ordered. 

Reversed. 


Aug.  1906]  Bo  WHAN  v.  Holman.  351 

Decided  21  August,  1906. 
BOWMAN  t>.  HdLMAN. 
86  Pac.  792. 
Appralablb  Order — Vacatino  Default. 

An  order  vacating1  a  default  judgment,  under  Section  102,  B.  &  C.  Comp., 
as  taken  through  mistake,  inadvertence  or  excusable  neglect,  is  not  appeal- 
able under  Section  547,  as  a  final  order  affecting  a  substantial  right. 

From  Circuit  Court  of  Multnomah  County. 

Action  by  Benjamin  H.  Bowman  against  George  P.  Holman. 
Plaintiff  appeals  from  an  order  setting  aside  a  default  order 
in  his  favor.    Defendant  now  moves  to  dismiss  the  appeal. 

Dismissed. 

Mr.  Francis  Davis  Chamberlain  for  the  motion. 

Mr.  Henry  St.  Rayner,  contra. 

Per  Curiam:  On  September  5,  1905,  plaintiff  recovered  a 
judgment  against  the  defendant  by  default  in  an  action  at  law. 
On  February  10,  1906,  the  judgment  was,  on  defendant's  appli- 
cation, under  Section  102,  B.  &  C.  Comp.,  set  aside  and 
vacated,  and  he  was  permitted  to  answer,  for  the  reason  that 
the  judgment  was  taken  against  him  through  mistake,  inad- 
vertence and  excusable  neglect.  From  this  order  the  plaintiff 
has  appealed,  and  defendant  moves  to  dismiss  such  appeal 
because  the  order  from  which  it  is  taken  is  not  appealable. 

The  statute  provides  that  an  appeal  may  be  taken  from  a 
"final  order  affecting  a  substantial  right?'  made  after  judg- 
ment or  decree:  B.  &  C.  Comp.  §  547.  The  order  in  question 
is  not  of  that  character.  It  is  not  a  final  order,  but  merely 
vacated  the  former  judgment  for  the  purpose  of  a  trial  upon 
the  merits  of  the  original  action.  It  was  within  the  power  of 
the  court  to  make,  and  is  therefore  not  appealable :  Deervng  v. 
Qvivey,  26  Or.  556  (38  Pac.  710) ;  Henrichsen  v.  Smith,  29  Or. 
475  (42  Pac.  486,  44  Pac.  496) ;  Hume  v.  Bowie,  148  U.  S.  245 
(13  Sup.  Ct.  582,  37  L.  Ed.  438).     The  motion  is  allowed. 

Dismissed. 
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Argued  3  April,  decided  12  June,  1906. 
KATZ  v.  OBENOHAIN. 

85  Pac  617. 
Attachment  Lien — Duration — Need  op  Docketing  Judgment. 

1.  Under  Section  301,  B.  &  C.  Comp.,  providing:  how  an  attachment 
shall  be  levied  on  real  property,  and  Section  803,  providing:  that  attach- 
ment notices  shall  be  recorded  and  that  thereupon  "the  lien  in  favor  of 
plaintiff  shall  immediately  attach  to  such  real  property,"  the  lien  of  an 
attachment  clings  to  real  property  until  the  debt  is  paid  or  the  property 
is  sold  under  an  execution  pursuant  to  a  judgment  In  the  case,  or  the 
judgment  or  attachment  is  released  in  some  manner  provided  by  law,  and 
the  lien  is  not  affected  by  a  failure  to  properly  docket  the  judgment,  when 
recovered. 

Validity  op  Undocketed  Judgment — Execution. 

2.  The  validity  of  a  judgment  is  not  at  all  dependent  upon  its  being 
docketed,  nor  is  an  execution  regularly  issued  on  a  judgment  affected  by  a 
failure  to  properly  docket. 

Effect  op  Docketing  Judgment — Attachment  Lien. 

3.  The  effect  of  properly  entering  a  judgment  In  a  legal  docket  is  to 
create  thereby  a  lien  on  the  unattached  real  property  of  the  judgment 
debtor.  Where,  however,  the  judgment  is  merely  entered  in  the  court 
record  without  being  docketed,  the  attachment  lien  remains  unaffected. 

Judgment  Against  Nonresident — Nature  and  Life  op. 

4.  A  judgment  against  a  nonresident  based  on  a  service  of  summons 
by  publication  is  valid  as  a  judgment  against  the  attached  property  only, 
which  will  continue  to  be  enforcible  so  long  as  an  execution  may  issue. 

Waiver  op  Judgment  Lien  bt  Nonbnporcsmbnt. 

5.  In  the  absence  of  a  showing  of  authority  or  intent  a  direction  of  an 
attorney  to  an  officer  not  to  sell  under  an  execution  writ  certain  real  prop- 
erty on  which  his  client  had  a  lien  cannot  be  considered  a  waiver  of 
the  lien. 

Merger — Mortgage  and  Subsequent  Judgment. 

6.  Mergers  are  not  favorites  of  equity  and  conflicting  interests  will  not 
be  considered  united,  in  the  absence  of  an  expressed  intention,  where 
justice  will  be  promoted  by  keeping  them  separate. 

For  example:  Where  a  mortgagee  acquires  by  deed  the  legal  title  to 
the  mortgaged  property  after  a  subsequent  lien  has  attached  thereto,  but 
without  knowledge  of  that  fact,  equity  will  keep  the  estates  separate  for 
the  protection  of  the  mortgagee. 

Limitation  op  Suit  to  Remove  Cloud  or  Quiet  Title. 

7.  A  suit  to  quiet  title  is  not  subject  to  any  statute  of  limitations,  for 
there  is  no  date  from  which  the  period  of  limitation  can  be  computed,  as 
the  adverse  claiming  is  continuous. 

For  illustration:  Where  the  holder  of  a  mortgage  acquires  the  title  to 
and  the  possession  of  the  premises  without  a  foreclosure,  after  an  attach- 
ment lien  has  accrued,  a  suit  by  him  to  enjoin  a  sale  under  the  attachment 
is  properly  a  suit  to  quiet  his  title,  rather  than  to  foreclose  the  mortgage, 
and  is  not  affected  by  the  statute  limiting  the  right  to  sue  on  sealed  instru- 
ments :  B.  &  C.  Comp.  |  5,  Subd.  2. 

Equity — Eppect  op  General  Prayer  por  Relief. 

8.  In  entering  a  final  decree  a  court  of  equity  may  grant  all  the  relief 
proper  to  be  awarded  under  the  facts  proved  and  the  law  applicable 
thereto,  under  a  prayer  for  general  relief,  regardless  of  the  specific  prayers. 
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From  Klamath:  Henry  L.  Benson,  Judge. 

Statement  by  Mb.  Chief  Justice  Bean. 

This  is  a  suit  for  an  injunction  and  general  equitable  relief 
by  Israel  Katz  against  Silas  Obenchain,  as  sheriff,  and  others. 

On  December  8,  1892,  Quincy  A.  Brooks  and  wife  mortgaged 
blocks  71,  72,  73,  86  and  87,  in  Klamath  Falls,  to  the  plaintiff 
to  secure  the  payment  of  a  promissory  note  for  $1,250  due  one 
year  after  date,  and  bearing  interest  at  10  per  cent  per  annum, 
and  such  mortgage  was  duly  recorded  on  December  16,  1892. 
Brooks  and  wife  were  at  the  time  and  continued  thereafter  to 
be  nonresidents  of  the  State.  On  July  21,  1894,  one  Meyer 
commenced  an  action  at  law  against  them  in  the  circuit  court 
for  Klamath  County  to  recover  money  and  caused  the  property 
included  in  the  plaintiffs  mortgage,  together  with  a  large 
amount  of  other  real  property  belonging  to  them  in  that  county, 
to  be  attached  to  satisfy  any  judgment  he  might  recover. 
Thereafter  service  was  had  by  publication  upon  Brooks  and  wife, 
and  on  November  20,  1894,  Meyer  recovered  a  judgment 
against  them  for  $5,727.75  and  costs,  and  an  order  adjudging 
and  directing  the  sale  of  the  attached  property  to  satisfy  the 
same.  This  judgment  was  immediately  entered  in  what  was 
used  as  the  judgment  lien  docket,  but  was  insufficient  to  create 
a  lien  because  it  did  not  show  the  time  when  docketed:  Hutch' 
inson  v.  Oorham,  37  Or.  347  (61  Pac.  431)  ;  Western  Sav.  Co. 
v.  Currey,  39  Or.  407  (65  Pac.  360,  87  Am.  St.  Rep.  660).  Soon 
after  the  rendition  of  the  judgment  an  appeal  was  taken  to 
this  court,  pending  which  Brooks  and  wife  conveyed  the  mort- 
gaged property  to  one  E.  C.  Brooks.  The  Meyer  judgment  was 
subsequently  affirmed,  except  in  so  far  as  it  was  a  personal  one 
against  Brooks  and  wife :  29  Or.  203.  The  mandate  was  entered 
in  the  court  below  on  November  18,  1896,  and  the  judgment 
again  entered  in  the  pretended  judgment  lien  docket.  On  April 
12,  1897,  an  execution  and  order  of  sale  were  issued  thereon 
and  all  the  attached  property  sold  thereunder  except  that  included 
within  the  plaintiffs  mortgage.  On  May  30,  1898,  E.  C. 
Brooks  and  wife,  in  consideration  of  the  payment  to  them  of 
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$500  in  money  by  the  plaintiff,  and  the  release  by  him  of 
Quincy  A.  Brooks  and  wife  from  any  liability  on  their  note  and 
mortgage,  conveyed  the  mortgaged  property  to  the  plaintiff  and 
he  is  now  and  has  ever  since  been  the  owner  thereof. 

On  February  1,  1905,  an  alias  execution  was  issued  on  the 
Meyer  judgment,  and  the  property  conveyed  by  E.  C.  Brooks 
and  wife  to  plaintiff  seized  and  advertised  for  sale,  when  this 
suit  was  commenced  by  plaintiff  to  enjoin  such  sale.  In  his 
complaint  he  sets  out  in  detail  the  giving  of  the  mortgage  to 
him  by  Brooks  and  wife  and  the  recording  of  the  same,  alleges 
that  no  part  of  the  principal  or  interest  has  been  paid,  and  that 
on  May  30,  1898,  he  demanded  payment  thereof,  and  thereupon 
E.  C.  Brooks  and  wife  conveyed  the  mortgaged  property  to 
him  in  consideration  of  the  payment  to  them  of  $500  and  the 
release  of  Quincy  A.  Brooks  and  wife  from  further  liability  on 
such  note  and  mortgage,  and  that  such  conveyance  was 
recorded  on  October  30,  1900;  that  at  the  time  of 
such  conveyance  E.  C.  Brooks  was  the  owner  in  fee 
of  the  property,  and  that  plaintiff  accepted  the  conveyance 
from  him  and  paid  the  consideration  therefor  in  good  faith, 
without  knowledge  of  any  lien  or  incumbrance  on  the  property, 
and  has  ever  since  been  in  the  peaceable  and  quiet  possession 
thereof,  paying  taxes  thereon,  and  has  either  by  himself  or 
through  his  tenants  made  valuable  improvements  to  the  extent 
of  more  than  $3,000;  that  the  defendant  sheriff  has  seized  and 
advertised  the  property  for  sale  under  the  Meyer  judgment, 
and  that  neither  Meyer  nor  any  one  else  has  a  valid  and  sub- 
sisting lien  or  claim  on  such  property.  The  prayer  is  for  an 
injunction  restraining  the  sale  of  such  property,  and  for  such 
other  and  further  relief  as  in  equity  may  seem  just. 

The  defendants  answered  jointly,  admitting  and  denying  the 
allegations  of  the  complaint,  and  for  an  affirmative  defense 
plead  the  Meyer  judgment  and  the  issuance  of  an  execution 
thereon  and  that  plaintiffs  mortgage  is  barred  by  the  statute  of 
limitations.  The  reply  puts  in  issue  the  averments  of  the  an- 
swer,  and  affirmatively  alleges  that  the  lien  of  the  attachment 
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and  judgment  in  the  action  of  Meyer  against  Brooks,  so  far  as 
it  affected  the  property  now  in  controversy,  was  abandoned  at 
the  time  the  execution  was  issued  on  the  judgment  in  1897, 
because  the  attorney  for  Meyer  then  directed  the  sheriff  not  to 
sell  such  property  for  the  reason  that  it  was  of  less  value  than 
the  amount  due  the  plaintiff  on  his  mortgage.  A  decree  was 
rendered  in  favor  of  the  plaintiff  as  prayed  for  in  the  complaint, 
and  the  defendants  appeal.  Rbvebsed. 

For  appellants  there  was  a  brief  over  the  names  of  F.  H. 
Mills  and  A.  L.  Leavitt,  with  an  oral  argument  by  Mr.  Mills. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  J.  C.  RuterUc. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

The  important  questions  on  this  appeal  are  (1)  whether  the 
attachment  lien  in  the  action  of  Meyer  v.  Brooks  was  waived  or 
lost  by  the  failure  to  make  a  proper  entry  of  the  judgment  in 
the  judgment  lien  docket;  and,  if  not,  (2)  whether  the  plain- 
tiff's rights  under  his  mortgage  were,  as  against  the  subsequent 
lien  of  Meyer's  attachment,  merged  in  the  legal  title  acquired 
by  him  through  E.  C.  Brooks. 

1.  The  statute  provides  that  the  sheriffs  certificate  of  the 
attachment  of  real  property  shall  be  by  such  officer  delivered 
to  the  county  clerk  of  the  county  in  which  the  attached  prop- 
erty is  situate  (B.  &  C.  Comp.  §  301),  and  that  such  clerk  shall 
immediately  file  the  same  in  his  office  and  record  it  in  a  book 
to  be  kept  for  that  purpose,  and  thereupon  "the  lien  in  favor 
of  the  plaintiff  shall  immediately  attach  to  such  real  property" 
described  therein  (B.  &  C.  Comp.  §  303),  and  that  if  judgment 
be  recovered  by  the  plaintiff,  the  court  shall  order  and  adjudge 
the  attached  property  to  be  sold  to  satisfy  plaintiff's  demand: 
B.  &  C.  Comp.  §  309.  The  proceeding  by  attachment  is,  there- 
fore, in  the  nature  of  a  proceeding  in  rem.  It  is  against  the 
particular  property.  The  attaching  creditor  thereby  acquires 
a  specific  lien  upon  the  attached  property  which  ripens  into  a 
judgment  against  the  res  when  the  order  of  sale  is  made.    Such 
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a  proceeding  is  in  effect  a  finding  that  the  property  attached  is 
an  indebted  thing,  and  a  virtual  condemnation  of  it  to  pay  the 
owner's  debt.  The  statute  does  not  provide  the  length  of  time 
an  attachment  lien  shall  continue  after  the  rendition  of  the 
judgment,  and  it  must  therefore  necessarily  continue  until  the 
debt  is  paid,  or  sale  is  had  under  execution  issued  on  the  judg- 
ment, or  until  the  judgment  is  satisfied,  or  the  attachment 
discharged  or  vacated  in  some  manner  provided  by  law.  The 
validity  or  continuation  of  an  attachment  lien  is  not  made 
dependent  upon  the  entry  of  the  judgment  in  the  judgment  lien 
docket. 

2.  A  levy  and  sale  under  an  execution  issued  on  a  judgment 
may  be  made  without  the  judgment  being  docketed  at  all. 

3.  A  judgment  itself,  however,  is  no  lien  upon  real  property 
until  docketed,  but  the  lien  acquired  by  an  attachment  remains 
and  may  be  enforced,  and  the  sheriff's  certificate  filed  with  the 
county  clerk  and  recorded  by  him  informs  parties  dealing  with 
the  debtor  of  the  attaching  creditor's  claim  upon  the  property 
as  effectually  as  does  the  docketing  of  a  judgment  in  the  lien 
docket.  It  is  optional  with  the  creditor  whether  a  judgment  is 
docketed  at  all.  If  it  is  not  properly  entered  in  the  judgment 
lien  docket  the  creditor  has  no  general  lien  on  the  real  prop- 
erty of  the  defendant  and  the  rights  of  bona  fide  purchasers 
and  lien  creditors  subsequent  to  the  judgment  and  prior  to  the 
seizure  of  property  under  execution  issued  thereon  are  in  no 
way  affected  by  the  judgment.  But  the  failure  to  docket  the 
judgment  does  not  waive  or  suspend  the  lien  acquired  by  the 
previous  attachment  and  order  of  sale. 

4.  In  the  case  under  consideration,  there  could  have  been 
no  benefit  to  Meyer  in  entering  the  judgment  in  the  judgment 
lien  docket.  The  action  brought  by  him  was  against  a  non- 
resident. There  was,  therefore,  no  personal  judgment  against 
the  defendants,  and  it  would  not  have  become  a  general  lien  if 
it  had  been  docketed.  The  only  remedy  of  Meyer  was  against 
the  specific  property.  His  lien  thereon  was  acquired  by  the 
attachment,  and,  in  the  absence  of  a  statute  to  the  contrary, 
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continued  during  the  period  an  execution  could  issue  on  the 
judgment:  Bank  of  California  v.  Cowan  (C.  C.),  61  Fed.  871; 
Emery  v.  Yount,  7  Colo.  107  (1  Pac.  686) ;  Floyd  v.  Sellers, 
7  Colo.  App.  498  (44  Pac.  373) ;  s.  c,  affirmed,  24  Colo.  484 
(52  Pac.  674). 

5.  But,  it  is  argued  that  Meyer  waived  and  abandoned  his 
specific  lien  upon  the  property  in  controversy  because  his  at^ 
torney  directed  the  sheriff  not  to  sell  it  under  a  previous  exe- 
cution. The  plaintiff  had  no  knowledge  of  this  fact  at  the  time 
he  purchased  the  property  and  therefore  could  not  invoke  the 
doctrine  of  estoppel  as  against  Meyer.  Besides,  there  is  no 
proof  that  the  attorney  had  authority  to  waive  the  lien,  or  that 
he  intended  to  do  so.  The  evidence  is  that  he  directed  the  prop, 
erty  not  to  be  sold  at  that  time  because  in  his  opinion  it  was 
not  then  worth  as  much  as  the  amount  of  plaintiff's  mortgage, 
and  the  costs  and  expenses  of  the  sale  could  not  have  been  real- 
ized out  of  it.  We  think,  therefore,  that  Meyer's  attachment 
and  judgment  are  still  a  valid  and  subsisting  lien  upon  the 
property  and  may  be  enforced  by  execution. 

6.  The  remaining  question  is  whether  such  attachment  and 
judgment  take  precedence  over  the  prior  mortgage  of  plaintiff 
or  rather  whether  such  mortgage  was  merged  in  the  legal  title 
acquired  by  him  from  E.  C.  Brooks,  and  was  thereby  satisfied. 
Mergers  are  not  favored  in  equity.  When  a  lesser  and  a  higher 
estate  meet  and  coincide  in  the  same  person  they  will  be  kept 
separate  when  equity  and  justice  require  it,  unless  there  is 
an  expressed  intention  to  the  contrary.  "It  is  only  in  those 
cases/'  says  Mr.  Justice  Lord,  in  Watson  v.  Dundee  Mtg.  &  T.  I. 
Co.,  12  Or.  474,  483  (8  Pac.  548,  553),  "where  it  is  perfectly 
indifferent  to  the  party  in  whom  the  interests  had  united 
whether  the  charge  or  term  should  or  should  not  subsist,  that  in 
equity  the  term  is  merged.  But  if  the  owner  has  an  interest  in 
keeping  them  distinct,  or  there  is  an  intervening  right,  there 
will  be  no  merger.  *  *  In  the  absence  then  of  an  express  inten- 
tion to  the  contrary,  the  intention  to  keep  the  two  estates  sepa- 
rate will  be  implied  and  presumed,  when  it  is  for  the  interest  of 
the  party  that  they  should  be  kept  separate.  It  will  not  do,  then, 
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as  was  said  by  Elliott,  J.,  to  assume,  as  a  matter  of  course, 
that  there  was  a  merger,  for  there  are  many  cases  in  which,  in 
order  to  prevent  injustice,  courts  will  not  allow  merger  to  take 
place,  although  all  the  essential  elements  of  a  technical  merger 
combine  in  the  particular  case."  It  is  consequently  said  by  Mr. 
Pomeroy  that  "where  a  mortgagee  takes  a  conveyance  of  the 
land  from  the  mortgagor  or  from  the  grantee  of  the  mortgagor, 
if  the  transaction  is  fair,  the  presumption  of  an  intention  to 
keep  the  security  alive  is  very  strong.  It  is  generally  for  the 
interests  of  the  party  in  this  position  that  the  mortgage  should 
not  merge,  but  should  be  preserved  to  retain  a  priority  over 
other  encumbrances.  As  the  mortgagee  acquiring  the  land  is 
not  the  debtor  party  bound  to  pay  off  either  the  mortgage  or 
the  other  encumbrances  on  the  land,  there  is  nothing  to  prevent 
equity  from  carrying  out  his  presumed  intent,  by  decreeing 
against  a  merger":  2  Pomeroy,  Equity  (3  ed.),  §793. 

Now,  the  mortgage  of  the  plaintiff  was  prior  in  time  and 
right  to  the  lien  of  Meyer's  attachment,  and  it  was  therefore 
manifestly  to  the  interest  of  the  plaintiff  that  it  should  not  be 
extinguished  as  against  any  subsequent  lien  by  the  conveyance 
to  him  of  the  legal  title  to  the  mortgaged  property,  and  as 
there  was  no  express  intention  of  a  merger,  a  court  of  equity 
will,  in  order  to  prevent  an  injury  to  him,  keep  the  two  estates 
separate  and  distinct:  Watson  v.  Dundee  Mtg.  &  T.  I.  Co., 
12  Or.  474  (8  Pac.  548),  and  Floyd  v.  Sellers,  7  Colo.  App. 
498  (44  Pac.  373) ;  s.  c.  24  Colo.  424  (52  Pac.  674). 

7.  But,  it  is  said  the  mortgage  is  now  barred  by  the  statute  of 
limitation  and  cannot  be  foreclosed.  This,  however,  is  not 
strictly  a  proceeding  to  foreclose  a  mortgage,  but  rather  a  suit 
by  the  owner  in  fee  of  real  property,  who  is  in  possession  thereof, 
against  one  who  is  claiming  or  asserting  some  adverse  claim  or 
lien  thereon,  to  have  such  right  or  claim  determined,  and  is 
therefore  not  barred  by  the  statute  of  limitation:  Meier  v. 
Kelly,  22  Or.  136  (29  Pac.  265). 

8.  Again,  it  is  said  that  the  plaintiff  does  not  by  the  prayer 
of  his  complaint  ask  to  have  his  mortgage  restored  as  against 
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the  Meyer  judgment.  The  complaint  sets  up  the  facts  out 
of  which  the  equities  in  favor  of  the  plaintiff  arise  and  con- 
tains a  general  prayer  for  relief.  This  is  sufficient  to  enable 
the  court  to  award  such  a  decree  as  the  law  and  the  facts  afford : 
Rvtenic  v.  Humaker,  40  Or.  444  (67  Pac.  196). 

The  decree  of  the  court  below  will,  therefore,  be  reversed, 
and  one  entered  here  directing  the  sale  of  the  property  in  con- 
troversy and  the  distribution  of  the  proceeds  among  the  several 
parties  interested  therein  according  to  their  rights  as  set  out 
in  this  opinion.  Reversed. 


Decided   17  July,   1906. 
HETWOOD  v.  DOEBNBBOHEB  MFG.  00. 

86  Pac.  357,  87  Pac  530. 
Sale  or  Agency — Nature  of  Contract. 

1.  A  contract  whereby  defendant  stipulated  to  sell  its  entire  manufac- 
tured product  to  plaintiff  as  its  sole  agent  in  a  territory  mentioned,  such 
product  being  designated  in  a  schedule  and  list  of  prices,  the  contract  pro- 
viding that  a  schedule  of  such  prices  based  on  the  present  list  should  be 
made  out  showing  the  net  price  on  each  article  of  the  entire  line,  the 
schedule  remaining  in  force  until  such  time  as  a  new  price  liBt  issued,  a 
new  schedule  to  be  then  made,  "the  schedule  referred  to  to  be  attached 
and  made  a  part  of  this  contract,"  and  "list  prices  to  be  low  enough  at  all 
times  to  enable  [plaintiff]  to  meet  competition  in  the  aforesaid  territory/' 
and  a  discount  of  16  per  cent  from  factory  list  prices  to  be  allowed  plain- 
tiff, constituted  a  sale,  and  not  an  agency. 

Attorney — Effect   of  Admissions — Force  of   Deductions   by   Trial 
Court  in  Its  Opinion. 

2.  Under  Section  158,  B.  ft  C.  Comp.,  providing  that  on  the  trial  of  an 
issue  of  fact  by  the  court  itB  written  decision  shall  state  the  facts  found 
and  conclusions  of  law  separately,  without  argument  or  reason  therefor, 
and  that  the  court  may  deliver  any  argument  or  reason  in  support  of  such 
decision,  either  orally  or  written,  separately  therefrom,  and  file  the  same 
with  the  clerk,  where  there  was  a  contention  as  to  whether  plaintiffs' 
cause  of  action  was  based  entirely  on  an  original  contract  or  on  the  con- 
tract as  amended  by  the  parties,  a  deduction  by  the  court  in  its  opinion 
that  plaintiff's  counsel  claimed  that  such  cause  of  action  was  based  entirely 
on  the  original  contract,  though  not  equivalent  to  a  positive  statement  to 
that  effect,  1s  entitled  to  consideration  as  an  assertion  of  a  solemn  admis- 
sion by  one  of  the  parties. 

Attorney  and  Client — Admissions — Effect. 

8.  The  admissions  of  an  attorney,  made  within  the  scope  of  his  author- 
ity and  during  the  continuance  of  his  employment,  bind  his  client  to  the 
same  extent  as  a  stipulation. 

Contract — Effect  of  Construction  bt  the  Parties. 

4.  In  cases  of  ambiguity  the  contemporaneous  construction  of  a  con- 
tract by  the  parties  thereto  is  persuasive,  but  where  the  meaning  is  clear, 
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it  is  the  duty  of  the  court  to  so  declare,  without  reference  to  the  opinion 
of  the  parties. 

Construction  of  Contract. 

5.  The  contract  in  suit  here  being  one  of  sale  and  not  of  agency,  it 
manifestly  could  not  be  construed  to  guarantee  any  rate  of  profit. 

Contract — Pleading. 

6.  In  an  action  on  a  contract,  the  complaint  construed,  and  held  not  to 
aver  an  agreement  for  an  allowance  by  defendant  to  plaintiff  of  certain 
sums  as  freight  on  shipments  of  furniture  sold  to  plaintiff. 

Amendment — Enlarging  Scops  of  Pleading — Reversible  Error. 

7.  An  amendment  to  a  complaint,  after  the  submission  of  the  cause, 
enlarging  the  scope  of  the  complaint,  constitutes  reversible  error,  testi- 
mony tending  to  establish  the  facts  so  added  in  the  amended  complaint 
having  been  admitted  over  defendant's  objection  and  exception. 

Taxation  of  Costs  on  Appeal. 

8.  The  statute  regulating  the  taxing  of  costs  (B.  &  C  Comp.  |  668)  does 
not  apply  to  the  practice  in  the  supreme  court,  and  there  is  no  statute 
now  (November,  1906)  on  that  subject 

Objections  to  Costs  on  Appeal — Hearing  bt  Clerk. 

9.  In  the  absence  of  a  statute  regulating  the  taxing  of  costs  and  dis- 
bursements on  appeal,  and  no  rule  of  court  on  that  subject  having  been 
promulgated,  now  in  November,  1906,  the  court  approves  the  practice  of 
having  all  such  questions  submitted  first  to  the  clerk  of  the  supreme  court 
as  standing  referee,  and  reviewing  his  rulings  on  motion. 

Practice  in  Taxing  Costs  on  Appeal — Verification. 

10.  Although  the  statutes  regulating  the  taxing  of  costs  in  the  trial 
courts  (B.  ft  C.  Comp.  If  668,  669)  do  not  apply  to  the  supreme  court, 
still  the  requirement  therein  that  objections  must  be  verified  is  a  desirable 
one  and  is  hereby  adopted  as  a  matter  of  practice  on  appeal. 

A  claim  for  costs  is  sufficiently  verified  under  Section  66*  B.  &  C. 
Comp.,  where  it  is  accompanied  by  a  separate  affidavit  explaining  the 
claim. 

Review  of  Costs  Claimed  in  Trial  Court. 

11.  A  claim  for  the  expense  of  copying  the  stenographer's  notes  of  a 
trial  to  be  used  by  the  judge  in  settling  the  bill  of  exceptions  is  an  item 
connected  with  the  trial  and  must  be  passed  upon  by  the  lower  court  and 
appealed  before  the  supreme  court  has  jurisdiction  to  consider  it 

From  Multnomah:  Alfred  F.  Sears,  Jr.,  and  Arthur  L. 
Frazer,  Judges. 

Statement  by  Mr.  Justice  Moore. 

This  is  a  law  action  by  Heywood  Brothers  &  Wakefield  Co., 
a  private  corporation,  against  the  Doernbecher  Manufacturing 
Co.  The  cause  of  action  here  involved  is  the  second  of  those 
set  out  in  the  complaint,  and  is  the  particular  cause  relied  on 
to  recover  certain  sums  of  money  as  discounts  and  freight 
alleged  to  have  been  allowed  and  paid  by  the  plaintiff  on  de- 
fendant's  account.     The   complaint   alleges  the  incorporation 
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of  the  respective  parties,  and  states  that  the  plaintiff  is  a  whole- 
sale dealer  in,  and  the  defendant  a  manufacturer  of,  furniture 
at  Portland,  and  that  they  entered  into  a  contract  whereby  the 
former  secured  the  exclusive  right  for  two  years  from  April  3, 
1902,  to  sell  in  Oregon,  Washington,  British  Columbia,  Idaho, 
Alaska  and  Montana  the  latter's  manufactured  products,  all 
of  which  the  plaintiff  stipulates  to  buy.  The  contract,  a  copy 
of  which  is  set  out,  specified  that  the  defendant  would  supply 
furniture  at  the  regular  factory  list  prices,  less  a  discount  of 
15  per  cent,  a  schedule  of  which  should  be  attached  to  the 
agreement,  and  that  the  plaintiff  would  pay  such  prices  for  all 
shipments  made  to  it,  on  receipt  of  the  invoice.  The  agree- 
ment contains  the  following  clause: 

"(7)  A  schedule  of  said  prices,  based  on  the  present  list,  to 
be  made  out,  showing  the  net  prices  on  each  article  of  the 
entire  line,  such  schedule  to  remain  in  force  until  such  time 
as  a  new  price  list  shall  be  issued,  at  which  time  a  new  schedule 
is  to  be  made  out,  the  schedule  referred  to  to  be  attached  and 
made  a  part  of  this  contract.  The  list  prices  to  be  low  enough 
at  all  times  to  enable  the  party  of  the  second  part  [the  plain- 
tiff herein]  to  meet  competition  in  the  aforesaid  territory." 

The  complaint  further  adds  in  substance,  that  prior  to  the 
making  of  the  contract,  the  defendant  and  other  manufactur- 
ers of  furniture  had  agreed  among  themselves  to  allow  the 
retail  trade,  in  the  territory  specified,  a  cash  discount  of  2 
per  cent,  and  it  was  stipulated  between  the  plaintiff  and  the 
defendant  that  such  deductions  should  be  borne  by  the  former, 
thus  reducing  its  profits  to  13  per  cent,  which  abatement  was 
made  by  the  plaintiff  during  the  time  the  contract  remained  in 
force;  that  after  the  contract  was  signed,  the  defendant  and 
other  manufacturers  of  furniture  and  competitors  agreed  that 
the  factory  list  prices  of  their  goods  should  be  reduced  by 
allowing  freights  on  shipments  to  various  parts  of  such  terri- 
tory, and  such  price  list  was  diminished  in  other  respects  by 
direction  to  plaintiff  from  the  defendant  which  was  thereupon 
required  by  the  terms  of  the  contract  to  modify  the  schedule 
attached  to  the  agreement  and  to  make  out  a  new  list,  based  on 
such  reductions,  but  it  failed  to  do  so;  that  the  plaintiff  was 
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compelled  to  allow  such  reductions  from  the  schedule  price  to 
the  trade  in  the  territory  mentioned,  to  conform  to  the  new 
factory  prices  and  to  such  changes  as  were  made  by  the  defend- 
ant, to  enable  the  plaintiff  to  meet  competition,  which  discounts 
and  remissions  were  made  with  the  defendant's  knowledge; 
that  the  plaintiff  paid  85  per  cent  of  the  original  factory  list 
prices  for  all  furniture  received  prior  to  January  20,  1904, 
amounting  to  $244,217.58,  when  the  defendant  refused  to 
deliver  any  more  goods;  that  upon  the  receipt  of  and  payment 
for  furniture,  plaintiff  was  unable  to  determine  the  proper 
deductions  to  be  allowed,  but  upon  ascertaining  such  amounts 
it  immediately  gave  the  defendant  a  statement  thereof  and 
charged  the  same  to  it  to  conform  to  the  new  factory  prices  and 
to  clause  7  of  the  contract,  to  all  of  which  the  defendant  con- 
sented, "and  agreed  to  pay  the  same";  that  the  amount  of 
such  discounts  and  reductions  is  $5,599.76  which  the  plaintiff 
overpaid  the  defendant,  under  the  terms  of  the  contract,  no 
part  of  which  has  been  repaid,  except  $1,266.80. 

The  answer  denies  the  material  allegations  of  the  complaint, 
sets  up  a  counterclaim  of  $2,277.25  for  two  car  loads  of  fur- 
niture for  which  it  had  received  no  payment,  states  that  the 
only  schedule  of  prices  adopted  by  the  defendant  after  the 
contract  was  signed,  was  made  and  attached  to  the  agreement 
April  25,  1903,  and  that  all  payments  made  by  the  plaintiff 
were  in  pursuance  of  the  original  and  amended  price  lists.  The 
averments  of  new  matter  in  the  answer  are  denied  in  the  reply, 
and,  the  cause  having  been  tried  without  the  intervention  of 
a  jury,  testimony  was  admitted  over  objection  and  exception, 
to  the  effect  that  the  original  contract  had  been  modified  by 
subsequent  agreements  of  the  parties,  and  when  the  cause  was 
submitted  an  amendment  was  permitted  to  be  made  to  the 
complaint  of  the  clause  "and  agreed  to  pay  the  same/'  as  here- 
inbefore indicated.  The  court  found  that  the  plaintiff  was 
entitled  to  the  sum  of  $4,947.51  as  discounts,  etc.,  less  the 
counterclaim  stated,  and  gave  judgment  for  the  remainder, 
$2,670.26,  and  also  rendered  further  judgments  in  plaintiffs 
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favor  for  the  sum  of  $932.16  and  $209.81  on  two  other  causes 
of  action,  respectively,  and  the  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr. 
A.  Kmg  Wilson  and  Mr.  William  Torbert  Mvir. 

For  respondent  there  was  a  brief  over  the  names  of  Cake  & 
Cake  and  Ore  L.  Price,  with  an  oral  argument  by  Mr.  Harry 
M.  Cake. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

It  is  conceded  by  the  defendant's  counsel  that  the  plaintiff 
was  entitled  to  the  sums  for  which  judgment  was  rendered  on 
the  fourth  and  fifth  causes  of  action ;  but  it  is  insisted  that  the 
court  erred  in  permitting  the  complaint  to  be  amended  after 
immaterial  testimony  had  been  admitted  over  objection  and 
exception,  and  also  in  refusing  to  grant  a  judgment  of  nonsuit 
on  the  second  cause  of  action,  for  the  recovery  of  discounts, 
etc.,  and  that,  as  the  defendant  was  entitled  to  a  counterclaim 
of  $2,277.25,  judgment  should  have  been  rendered  in  its  favor 
and  against  the  plaintiff  for  $1435.28,  in  excess  of  the  sums 
so  admitted  to  be  due.  It  is  argued  that,  though  the  contract 
in  question  contains  a  stipulation  for  the  reciprocal  purchase 
and  sale  of  furniture,  the  second  cause  of  action  is  based  on  the 
theory  that  the  agreement  created  an  agency,  whereby  the 
plaintiff  was  authorized  to  sell  the  goods  delivered  to  it  by  the 
defendant  at  any  price  it  might  demand  and  to  allow  such 
discounts  and  reductions  as  it  chose  to  grant  to  its  customers, 
retaining  a  commission  of  13  per  cent,  and  that  the  defendant 
was  bound  by  such  action.  The  court  filed  with  its  findings 
an  opinion  to  the  effect  that  the  contract  of  the  parties  mani- 
fested a  sale  and  did  not  create  an  agency;  that,  though  the 
plaintiff's  counsel  asserted  at  the  trial  that  the  second  cause 
of  action  was  founded  on  the  original  contract,  the  averment 
in  the  complaint  of  an  agreement  to  allow  extra  discounts  and 
special  freights  was  equivalent  to  an  allegation  of  the  making 
of  new  agreements  modifying  the  original  contract,  and,  as 
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such,  stated  a  good  cause  of  action  before  amendment;  and 
that  the  further  averment  in  the  complaint  that  these  special 
agreements  were  made  in  accordance  with  the  original  con- 
tract and  amounted  to  a  change  in  the  list  price,  should  be 
treated  as  surplusage. 

1.  An  examination  of  the  contract  referred  to  convinces  us 
that  it  was  the  intention  of  the  parties  that  the  absolute  prop- 
erty  in  the  furniture  was  to  be  transferred  from  the  defendant 
by  the  delivery  of  the  goods  to  and  the  acceptance  thereof  by 
the  plaintiff,  which  was  to  pay  for  and  keep  them,  thereby  cre- 
ating, as  the  lower  court  properly  held,  a  sale  and  not  an 
agency:  24  Am.  &  Eng.  Enc.  Law  (2  ed.),  1027.  Because  the 
defendant  stipulated  to  sell  the  entire  manufactured  products 
to  the  plaintiff,  which  was  designated  in  the  schedule  of  furni- 
ture and  the  list  of  prices  issued  by  the  defendant  as  its  sole 
agent  in  the  territory  mentioned,  did  not  change  the  character 
of  the  transaction.  Thus,  a  contract  by  the  manufacturers 
of  corn  cutters  appointing  a  person  as  general  Western  agent 
for  the  exclusive  sale  of  the  machine  and  providing  for  the 
payment  of  a  certain  amount  for  each,  subject  to  a  discount 
for  cash,  waa  held  to  be  a  contract  of  sale  and  not  of  agency: 
AlpKa  Chechrower  Co.  v.  Bradley,  105  Iowa,  537  (75  N".  W. 
369).  To  the  same  effect  see  Granite  Roofing  Co.  v.  Cosier,  82 
Mich.  466  (46  N.  W.  728) ;  Mack  v.  Drummond  Tobacco  Co. 
48  Neb.  397  (67  N\  W.  174,  58  Am.  St.  Eep.  691). 

2.  The  deduction  by  the  court  in  its  opinion  that  the  plain- 
tiffs counsel  claimed  that  the  second  cause  of  action  was  based 
entirely  on  the  original  contract,  though  probably  not  equiva^ 
lent  to  a  statement  to  that  effect  contained  in  the  bill  of 
exceptions,  is  nevertheless  entitled  to  consideration  as  an  asser- 
tion of  a  solemn  admission  by  one  of  the  parties:  B.  &  C. 
Comp.  §  158. 

3.  The  admissions  of  an  attorney,  made  within  the  scope 
of  his  authority  and  during  the  continuance  of  his  employment, 
bind  his  client  to  the  same  extent  as  a  stipulation:  3  Am.  & 
Eng.  Enc.  Law.   (2  ed.),  327.     This  rule    is    not  invoked  to 
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charge  the  plaintiff  with  an  acknowledgment  of  a  fact  preju- 
dicial to  its  interests,  but  as  tending  to  show  the  theory  of  its 
counsel  as  to  the  basis  of  the  second  cause  of  action. 

The  plaintiff's  manager  testified  that  the  corporation  which 
he  represented  was  the  agent  for  the  defendant  and  as  such 
was  not  authorized  to  sell  the  furniture  delivered  to  it  above 
or  below  the  stipulated  prices,  for  which  service  it  was  entitled 
to  13  per  cent  for  handling  the  goods.  We  think  it  was  the 
theory  of  the  plaintiff  and  of  its  counsel  that  the  contract  of 
the  parties  created  an  agency,  and  that  the  averment  in  the 
complaint  that  plaintiff,  on  ascertaining  the  amount  of  the 
discounts  and  reductions,  immediately  gave  a  statement  thereof 
and  charged  the  same  to  the  defendant,  to  all  of  which  it 
assented,  confirms  this  view.  If  the  plaintiff  was  such  agent 
and  sold  the  furniture  at  a  discount  or  paid  the  freight  on  the 
shipment  of  goods  and  the  defendant,  upon  notice  thereof, 
assented  thereto,  as  alleged,  such  acquiescence  was  a  ratification 
which  rendered  it  liable  to  repay  the  sums  so  expended,  without 
an  averment  of  an  agreement  to  pay  the  same.  The  fact  that 
the  clause  "and  agreed  to  pay  the  same"  was  omitted  from  the 
complaint,  but  incorporated  therein  by  amendment  after  the 
cause  was  submitted,  tends  to  corroborate  the  belief  that  the 
second  cause  of  action  was  founded  on  the  theory  of  an  agency. 
The  defendant's  manager  evidently  thought  the  contract  cre- 
ated an  agency,  for  in  a  letter  which  he  wrote  the  plaintiff 
November  18,  1903,  he  says: 

"We  note  that  you  have  made  quite  a  material  advance  on  the 
price  of  chiffoniers,  and  would  like  to  inquire  if  you  have  been 
selling  them  at  the  list  price,  as  you  now  have  it?  If  so,  we 
trust  you  will  figure  out  the  difference  coming  to  us  on  them." 

4.  In  Railroad  Co.  v.  Trimble,  77  U.  S.  367  (10  Wall.,  19  L. 
Ed.  948),  it  was  held  that  where  there  was  doubt  as  to  the 
proper  meaning  of  an  instrument,  the  construction  which  the 
parties  to  it  have  themselves  put  upon  it  is  entitled  to  great 
consideration ;  but  where  its  meaning  is  clear,  an  erroneous  con- 
struction of  it  by  them  will  not  control  its  effect.  To  the  same 
effect  see  also  Davis  v.  Shafer  (C.  C),  50  Fed.  764.    We  think 
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the  contract  under  consideration  admits  of  no  doubt  as  to  its 
construction,  and  that  it  stipulated  for  a  sale  of  furniture  and 
not  for  the  creation  of  an  agency  for  handling  the  goods.  The 
complaint  was  probably  prepared,  however,  in  deference  to  the 
views  of  the  parties  in  respect  to  the  terms  of  their  agreement 
and  on  the  assumption  that  the  construction  that  they  had 
placed  upon  it  would  be  controlling.  The  declaration,  there- 
fore, of  the  plaintiffs  counsel  that  the  second  cause  of  action 
was  founded  wholly  on  the  original  contract  would  seem  to  be 
decisive  of  the  controversy. 

5.  The  paragraph  of  the  complaint  which  the  lower  court 
considered  tantamount  to  an  averment  of  the  making  of  a  new 
agreement,  modifying  the  terms  of  the  original  contract,  is  as 
follows : 

"(11)  That  thereafter  and  after  said  contract  had  been 
entered  into  as  aforesaid,  the  defendant  as  a  manufacturer  of 
the  furniture  referred  to  in  the  said  contract  and  other  man- 
ufacturers of  a  like  kind  of  furniture  and  competitors  of 
plaintiff  entered  into  an  agreement  whereby  said  factory  list 
price  was  reduced  by  the  allowance  of  freights  on  various  ship- 
ments to  various  parts  of  said  territory,  and  said  factory  list 
price  was  reduced  after  said  contract  had  been  entered  into  in 
other  respects  by  direction  of  defendant  to  plaintiff,  and  under 
and  by  virtue  of  said  clause  above  mentioned,  defendant  was 
required  to  modify  said  schedule  of  prices  attached  to  said 
contract  and  make  out  a  new  schedule  based  upon  said  factory 
list  prices  as  the  same  were  reduced  as  aforesaid,  but  defendant 
failed  to  modify  said  schedule  attached  to  said  contract  or  make 
out  a  new  schedule  in  accordance  with  said  reductions." 

We  concur  in  the  opinion  of  the  lower  court  that  the  contract 
did  not  guaranty  to  the  plaintiff  any  rate  per  cent  of  profit  on 
the  sale  of  the  furniture.  The  property  in  the  goods  being 
vested,  on  the  delivery  thereof,  in  the  plaintiff,  it  could  have 
resold  the  furniture  at  such  prices  as  the  demand  for  and  the 
competition  in  the  trade  would  warrant.  The  agreement  of  the 
parties  was  subject  to  the  construction  placed  upon  it  by  the 
lower  court,  as  evidenced  by  its  opinion,  from  which  we  take 
the  following  excerpt: 

"According  to  the  terms  of  this  original  contract  the  defend- 
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ant  had  a  right  to  insist  that  plaintiff  pay  it  the  list  price  in 
force  at  any  particular  time,  less  15  per  cent  as  agreed  upon. 
If  the  list  price  was  too  high,  the  plaintiff  could  have  insisted 
upon  its  revision;  hut,  as  long  as  it  stood,  plaintiff  was  bound 
by  it.  The  mere  agreement  by  the  parties  that  a  larger  discount 
should  be  allowed  to  a  particular  purchaser  or  in  a  particular 
town  or  district  did  not  amount  to  a  change  in  the  list  price.' 
Such  agreement  when  made  was  not  in  accordance  with  the 
terms  of  the  original  contract,  but  was  a  new  agreement,  or  a 
modification  of  the  original  contract." 

6.  Construing  paragraph  11  of  the  complaint  in  the  light  of 
the  rule  thus  declared  as  applicable  to  the  contract,  there  is  no 
averment  that  an  agreement  had  ever  been  entered  into  between 
the  plaintiff  and  the  defendant  whereby  the  payment  of  any 
sums  as  freights  was  to  have  been  allowed  on  the  shipment  of 
furniture  to  any  part  of  the  specified  territory.  It  would  seem 
that  by  invoking  clause  7  of  the  original  contract,  plaintiffs 
counsel,  in  the  paragraph  of  the  complaint  adverted  to,  deduced 
the  conclusion  that  by  virtue  of  the  agreement  alleged  to  have 
been  entered  into  between  the  defendant  and  other  manufac- 
turers of  furniture  and  competitors  of  the  plaintiff,  etc.,  the 
factory  list  prices  were  reduced  by  the  allowance  of  freights. 
It  appears  from  the  exhibits  which  accompany  the  bill  of  excep- 
tions that  the  sum  demanded  by  and  evidently  allowed  the 
plaintiff  in  the  judgment  on  account  of  the  freights  paid  by  it 
is  $573.75.  In  our  opinion,  there  is  no  legal  averment  on 
which  this  part  of  the  judgment  can  rest.  It  will  be  remem- 
bered that  after  the  cause  was  submitted  the  complaint  was 
amended  so  as  to  allege  that  the  defendant  agreed  to  reimburse 
the  plaintiff  for  the  sums  so  paid  and  allowed  by  it,  as  evi- 
denced by  statements  thereof. 

7.  This  averment  enlarged  the  scope  of  the  complaint,  so 
far  at  least  as  it  related  to  the  freights,  and  as  the  testimony 
tending  to  establish  such  facts  was  admitted  over  objection 
and  exception,  an  error  was  committed  in  permitting  the  com- 
plaint to  be  amended  in  the  respect  mentioned :  1  Ency.  PI.  & 
Pr.  585;  Mendenhall  v.  Harrisburg  Water  Co.,  27  Or.  38  (39 
Pac.  399).    The  allegation  of  the  reduction  of  the  factory  list 
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prices  in  other  respects  by  direction  of  the  defendant  to  the 
plaintiff  might,  under  a  very  liberal  rule  of  pleading  prevail- 
ing in  this  state  (B.  &  C.  Comp.  §  85),  support  the  view 
entertained  by  the  trial  court,  that  it  was  equivalent  to  an  alle- 
gation of  a  modification  of  the  original  contract.  Such  change, 
however,  could  only  be  made  by  special  agreement  of  the 
parties  and  not  by  invoking  clause  7  of  the  contract  as  creating 
a  liability. 

In  consequence  of  the  error  committed,  to  which  attention 
has  been  called,  we  believe  justice  would  be  promoted  by  revers- 
ing the  judgment  and  remanding  the  cause  for  such  further 
proceedings  as  may  be  necessary;  and  hence  an  order  to  that 
effect  will  be  entered.  Reversed. 

Decided  21  August,  1906. 

On  Motion  for  Rehearing. 

Mr.  Justice  Moore  delivered  the  opinion. 

A  petition  for  a  rehearing  having  been  filed  by  defendant's 
counsel,  it  is  asserted  therein  that  judgment  should  have  been 
rendered  in  this  court  in  favor  of  their  client  for  the  sum  of 
$1,135.28,  and  that  the  cause  should  not  be  remanded  for  a  new 
trial,  thereby  imposing  additional  expense  upon  the  parties. 
The  question  now  suggested  was  argued  when  the  cause  was 
submitted,  in  answering  which  it  is  stated  in  the  opinion :  "We 
believe  justice  would  be  promoted  by  reversing  the  judgment 
and  remanding  the  cause  for  such  further  proceedings  as  may  be 
necessary/"  In  order  to  recover  any  of  the  freights  claimed  to 
have  been  paid  by  the  plaintiff,  it  will  be  necessary  to  secure 
an  amendment  of  the  complaint,  and,  an  alteration  in  this 
respect  being  imperative,  it  is  quite  probable  that  the  court  will, 
upon  application,  allow  the  complaint  further  to  be  amended, 
so  as  to  aver  a  modification  of  the  original  contract.  We  adhere 
to  the  former  opinion,  and  hence  the  petition  will  be  denied. 

Reversed:  Rehearing  Denied. 

Decided  21   November,   1906. 

On  Motion  to  Retax  Costs. 
Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 
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This  is  a  motion  assailing  the  sufficiency  of  objections  to  a 
cost  bill  and  to  strike  from  the  files  findings  made  thereon. 
The  judgment  herein  having  been  reversed,  a  cost  bill  was 
filed  which  contained  a  claim  for  the  sum  of  $100  paid  by  the 
defendant  to  the  official  stenographer  for  transcribing  the  notes 
of  the  testimony  given  at  the  trial.  The  plaintiffs  counsel 
filed  an  objection  to  such  claim  on  the  ground  that  a  stipulation 
had  been  entered  into  by  the  parties  to  the  effect  that  the  cause 
should  be  tried  in  this  court  on  an  abstract  of  record,  and  that 
the  original  bill  of  exceptions  was  not  to  be  copied,  but  that  the 
agreement  did  not  provide  for  the  payment  of  the  expenses  of 
transcribing  such  notes.  The  objections  so  filed  were  not  veri- 
fied, but  an  affidavit,  made  by  plaintiff's  counsel,  was  filed  at 
the  same  time,  wherein  it  was  stated  that  the  costs  of  extending 
the  notes  were  divided  and  the  defendant's  part  thereof  was  the 
sum  so  paid,  and  that  the  testimony  taken  was  used  at  the  argu- 
ment in  the  lower  court.  Based  on  the  issues  thus  made,  the 
clerk  of  this  court  made  findings  of  fact  respecting  the  several 
items  in  the  cost  bill,  but  disallowed  the  claim  for  transcribing 
the  notes,  whereupon  defendant's  counsel  filed  the  motion  here- 
inbefore mentioned  and  an  affidavit  showing  that  it  was 
necessary  for  the  trial  judge  to  examine  the  extended  transcript 
of  the  notes  because  of  the  objections  of  the  plaintiff's  counsel 
to  the  bill  of  exceptions,  and  that  the  sum  of  $100  was  requisite 
and  incurred  in  preparing  the  cause  for  appeal. 

8.  It  is  contended  by  defendant's  counsel  that  the  clerk  of 
this  court  has  no  authority  to  make  findings  of  fact  on  con- 
tested items  of  a  cost  bill  or  to  determine  the  matters  relating 
thereto,  which  duty  devolves  on  the  court,  and  hence  the  find- 
ings complained  of  should  be  stricken  from  the  files.  The 
statute  originally  declared  that  costs  and  disbursements  should 
be  taxed  and  allowed  by  the  clerk  (B.  &  C.  Comp.  §  568),  and 
also  provided  that,  when  objections  were  made  to  a  claim  for 
costs,  the  party  seeking  to  recover  the  sums  so  demanded  was 
required,  within  a  given  time,  to  file  with  the  clerk  a  verified 
statement,  showing  the  materiality  and  necessity  of  each  item 
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so  objected  to,  whereupon  the  clerk  waa  required  to  pass  upon 
the  same  and  indorse  upon,  or  append  to,  the  verified  statement 
the  charges  allowed  or  disallowed,  and  that  the  party  aggrieved 
by  the  decision  of  the  clerk  in  the  allowance  of  the  costs  and 
disbursements  might  have  such  action  reviewed  by  the  judge  in 
a  summary  manner,  by  filing  a  motion  in  the  cause  to  have  the 
costs  and  disbursements  re  taxed:  B.  &  C.  Comp.  §  569.  These 
sections  have  been  amended  so  as  to  require  the  costs  and  dis- 
bursements to  be  taxed  and  allowed  by  the  court  or  judge,  but 
if  no  objections  are  made  to  the  items  of  the  cost  bill  the  clerk 
is  required  to  enter  the  same  as  a  part  of  the  judgment.  If 
objections  duly  verified  are  filed,  however,  the  court  or  judge 
must,  without  a  jury,  proceed  to  hear  the  issues  involved,  and 
in  doing  so  may  take  relevant  and  cotnpetent  testimony  pro- 
duced by  either  party,  and  thereupon  determine  the  matter. 
Each  party  may  except  to  the  ruling  of  the  court  or  judge  upon 
the  questions  of  law  arising  at  such  hearing  and  the  same  shall 
be  embodied  in  a  bill  of  exceptions  and  an  appeal  may  be  taken 
from  such  allowance  and  taxation:  Laws  1903,  p.  209.  A 
perusal  of  the  amendment  referred  to  will  show  that  its  provis- 
ions are  applicable  only  to  the  trial  court.  It  may  also  well  be 
doubted  if  the  original  statute  was  ever  intended  to  regulate 
the  manner  of  taxing  costs  and  disbursements  incurred  on 
appeal.  This  court,  however,  has  generally  followed  the  statute 
thus  prescribed  and  the  practice  in  this  respect  has  acquired  the 
binding  force  of  a  tacit  rule. 

9.  As  the  consideration  of  causes  on  appeal  demand  the  time 
of  the  court,  the  taxation  of  contested  claims  for  items  of  cost 
and  disbursements  has  heretofore  been  submitted  to  the  clerk 
as  a  referee  for  his  determination  in  the  first  instance,  subject 
to  review  upon  motion  by  a  party  aggrieved  by  his  allowance  or 
rejection.  As  this  practice  facilitates  the  dispatch  of  business, 
and  as  the  statute  now  in  force  does  not  apply  to  this  court, 
we  shall  adhere  to  such  procedure,  though  no  formal  rule  to 
that  effect  has  been  adopted.  The  findings  made  by  the  clerk 
upon  the  objections  to  the  cost  bill  will,  therefore,  not  be 
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stricken  from  the  files,  but  his  action  in  rejecting  the  claim 
for  transcribing  the  notes  of  the  testimony,  having  been  chal- 
lenged by  a  motion,  will  be  reviewed. 

10.  As  a  preliminary  matter,  the  sufficiency  of  the  objections 
will  first  be  considered.  The  statute  declares  that  they  must 
be  verified:  Laws  1903,  pp.  209,  210.  The  objections  inter- 
posed failed  technically  to  comply  with  this  requirement,  but 
there  was  filed  at  the  same  time  a  supplemental  affidavit  which 
explained  the  item  controverted,  and  this,  in  our  opinion,  was 
a  sufficient  obedience  to  the  provision  of  the  statute. 

11.  The  charge  of  $100  for  transcribing  the  stenographer's 
notes  of  the  testimony  was  an  expense  incurred  in  preparing 
the  cause  for  presentation  to  the  lower  court  for  argument,  and 
the  taxation  thereof  is  a  matter  with  which  this  court  cannot 
intermeddle  or  even  review  unless  the  question  has  been  regu- 
larly brought  here  by  an  appeal,  which  has  not  been  done  in 
this  instance.  The  clerk,  therefore,  very  properly  disallowed 
the  claim,  and,  this  being  so,  the  motion  to  retax  is  denied. 

Reversed  :  Rehearing  Denied. 
Motion  to  Retax  Costs  Denied. 


Decided  31  July,  1900. 

SHAW  V.  'WdWTPTm'.T. 

80  Pac.  378. 

Justices  op  the  Pkacb — Appeal — Authenticating  Transcript. 

The  transcript  required  by  Section  2240,  B.  &  C.  Comp.v  to  perfect  an 
appeal  from  a  justice's  court  to  a  circuit  court,  must  be  authenticated  by 
the  justice  before  whom  the  case  was  tried,  or  by  some  one  whom  he  has 
authorized  to  affix  his  signature :  Jacobs  v.  Oren,  80  Or.  698,  distinguished. 
Unless  so  authenticated  the  transcript  Is  void  and  the  appeal  cannot  be 
sustained. 

From  Union:  Robert  Eakin,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  an  action  of  claim  and  delivery  that  was  commenced 
in  a  justice's  court  of  North  Powder  District,  Union  County, 
by  William  Shaw  against  Giles  Hemphill  and  others,  and,  the 
cause  having  been  tried,  judgment  was  rendered  against  the 


372  Shaw  v.  Hemphill.  [48  Or. 

defendants  as  prayed  for  in  the  complaint,  from  which  they 
appealed  to  the  circuit  court  for  that  county.  What  purports 
to  be  a  copy  of  the  proceedings  had  in  the  justice's  court  and 
certain  papers  pertaining  to  the  case  were  filed  with  the  county 
clerk.  The  plaintiff's  counsel  moved  to  dismiss  the  appeal,  on 
the  ground  that  the  transcript  was  insufficient  to  confer  juris- 
diction of  the  case.  The  motion  was  denied,  and,  the  cause 
coming  on  for  trial,  the  plaintiff  declined  to  offer  any  evidence 
in  support  of  the  averments  of  his  complaint,  whereupon  the 
action  was  dismissed,  from  which  judgment  he  appeals  to  this 
court.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Charles  Elmer  Norton. 

For  respondent  there  was  a  brief  over  the  name  of  5*  F. 
Wilson,  with  an  oral  argument  by  Mr.  Charles  Hwrrison  Carter. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  plaintiffs  counsel,  in  support  of  the  moton  to  dismiss 
the  appeal,  filed  his  affidavit  to  the  effect  that  he  was 
acquainted  with  the  handwriting  of  A.  C.  Rollins,  the  justice 
of  the  peace  before  whom  the  action  was  originally  tried;  that 
what  appears  to  be  his  signature  to  the  pretended  transcript 
was  not  subscribed  by  him  nor  by  any  person  authorized  to  do 
so,  but  his  name  was  thus  appended  by  an  attorney  whose  name 
is  stated;  that  certain  papers  accompanying  the  alleged  tran- 
script are  not  the  ones  originally  filed  in  the  cause  nor  were 
tthey  ever  filed;  that  the  feigned  transcript  fails  to  show  that 
the  original  papers  relating  to  the  cause,  and  filed  in  the  jus- 
tice's court,  have  been  attached  to  the  written  copy  of  the 
proceedings,  or  filed  with  the  clerk  of  the  circuit  court;  that 
the  plaintiff  could  not  safely  go  to  trial  on  the  papers  filed  as 
a  transcript  herein,  and  that  such  affidavit  was  made  in  good 
faith  from  the  records  in  this  case,  after  conversing  with  the 
justice  of  the  peace,  and  with  the  attorney  who  wrote  the  simu- 
lated transcript.  After  the  motion  to  dismiss  the  appeal  was 
denied,  but  before  the  case  was  called  for  trial,   plaintiffs 
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counsel  interposed  another  motion  for  the  same  purpose,  based 
on  the  same  grounds,  and  also  filed  a  supplemental  affidavit  in 
support  thereof,  to  which  was  attached  what  purported  to  be 
a  letter  which  he  had  received  from  the  justice  of  the  peace 
mentioned,  in  which  affidavit  the  maker  thereof  states  that  he 
knows  that  the  letter  referred  to  was  written  by  A.  C.  Kollins, 
who  is  such  justice.  The  latter  motion  was  also  denied  with- 
out any  counter  affidavits  having  been  made  to  either  motion. 
The  original  transcript  and  the  papers  filed  in  the  circuit 
court  have  been  sent  up  as  an  exhibit  in  the  case.  An  examin- 
ation of  these  papers  discloses  that  what  purports  to  be  the 
summons,  the  complaint,  the  affidavit  for  the  delivery  of  the 
property  sued  for,  and  the  plaintiffs  written  demand  to  the 
sheriff  of  that  county,  or  to  any  constable  therein,  to  take  pos- 
session thereof,  and  the  undertaking  given  as  indemnity  to 
such  officer  therefor,  were  fastened  to  a  sheet  of  paper  on  the 
back  of  which  are  written  the  title  of  the  court  and  cause  and 
also  the  words  "original  complaint."  As  evidencing  the  filing 
thereof,  the  name  "A.  C.  Rollins,"  as  justice  of  the  peace,  is 
written  on  the  back  of  the  paper  mentioned,  but  the  handwrit- 
ing does  not  appear  to  correspond  with  the  signature  to  the 
letter  which  is  attached  to  the  affidavit  of  plaintiffs  counsel. 
The  papers  adverted  to,  though  marked  "original,"  are  evi- 
dently copies  only.  The  summons  has  the  name  of  the  justice 
of  the  peace  written  on  a  slip  of  paper  and  pasted  to  a  type- 
written writ,  requiring  the  defendants  to  appear  in  the  action 
and  answer  the  complaint  at  a  time  stated.  It  would  seem  that 
the  person  who  wrote  the  letter  alluded  to  signed  the  name 
"A.  C.  Rollins"  on  the  following  papers:  The  replies,  the 
motion  to  strike  one  of  them  from  the  files,  the  motion  to 
require  plaintiff  to  give  an  undertaking  for  costs,  the  affidavit 
in  support  thereof,  the  motion  for  a  judgment  of  nonsuit,  the 
notice  of  appeal,  and  the  undertaking  therefor.  The  transcript 
so  objected  to  pretends  to  detail  the  proceedings  had  in  the 
justice's  court  from  the  inception  of  the  action  until  the  filing 
of  the  undertaking  on  appeal,  and  concludes  with  a  certificate 
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to  the  effect  that  the  written  copy  is  a  true  and  correct  tran- 
script of  the  entitled  cause  and  of  the  whole  thereof  as  the 
same  appears  of  record  in  the  office  and  custody  of  the  justice 
of  the  peace.  The  name  "A.  C.  Rollins/'  as  appended  in  attes- 
tation of  the  transcript,  was  manifestly  not  written  by  the 
person  who  subscribed  his  name  to  the  letter  which  has  been 
sent  up  to*  this  court,  and  identified  as  the  handwriting  of  the 
justice  of  the  peace  who  tried  the  action.  An  inspection  of  that 
manuscript  shows  that  Mr.  Rollins  does  not  wield  a  facile  pen, 
the  cause  of  which  is  not  disclosed,  but  whatever  it  may  be,  we 
are  aware  of  no  reason  why,  under  such  circumstances,  another 
person  at  his  direction  or  with  his  knowledge  and  consent  could 
not  legally  subscribe  his  name  to  a  transcript  or  to  evidence 
the  filing  of  papers.  A  court  will  take  judicial  knowledge  of 
the  accession  to  office  and  of  the  official  signatures  of  the 
principal  officers  of  government  in  the  judicial  department 
of  this  state :  B.  &  C.  Comp.  §  720,  Subd.  5.  Whether  a  justice 
of  the  peace  may  be  regarded  as  a  principal  officer  of  the 
judicial  department  of  whose  official  signature  judicial  knowl- 
edge will  be  taken  without  any  proof  thereof,  is  not  necessary 
to  inquire,  for  the  validity  of  the  signature  of  Bollins  to  the 
certificate  appended  to  the  transcript  having  been  challenged 
by  the  affidavit  of  plaintiff's  counsel  in  the  manner  indicated, 
it  was  incumbent  upon  the  defendants  to  prove  that  the  signa- 
ture was  genuine,  or  that  it  was  made  by  a  person  who  had 
previous  authority  to  sign  the  name  of  the  justice  of  the  peace 
to  the  papers  which  were  sent  up  to  the  circuit  court. 

The  right  to  re-examine  a  judgment  rendered  in  a  justice's 
court  is  initiated,  by  the  appellant's  giving  within  the  time 
prescribed  a  notice  of  appeal,  and  an  undertaking  therefor,  and 
is  perfected  by  his  causing  to  be  filed  with  the  clerk  of  the  cir- 
cuit court,  within  the  period  limited,  a  ttanscript  of  all  the 
material  entries  in  the  justice's  docket,  relating  to  the  action, 
and  having  annexed  thereto  all  the  original  papers  pertaining 
to  the  cause  on  appeal  that  have  been  filed  with  the  justice: 
B.  &  C.  Comp.  §§  2239,  2241  and  2246.    As  an  appeal  is  not 
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perfected  until  the  transcript  has  been  filed,  jurisdiction  of 
the  cause  iB  not  secured  until  there  has  been  a  compliance  in 
this  respect  with  the  conditions  which  the  statute  imposes.  A 
transcript  on  appeal  is  authenticated  by  the  officer  who  has 
legal  control  of  the  papers  relating  to  a  suit  or  action  and  cus- 
tody of  the  record  of  a  judgment  or  decree  which  has  been 
rendered  therein.  Without  such  verification  the  transcript  is 
void  and  may  be  stricken  out  on  motion :  2  Ency.  PL  &  Pr.  285. 
It  is  therefore  the  certificate  of  a  qualified  justice  of  the 
peace,  authenticating  what  purports  to  be  a  transcript  of  the 
proceedings  had  in  an  action  terminating  in  a  judgment  that 
perfects  an  appeal  and  confers  jurisdiction  of  the  cause  upon 
the  circuit  court,  if  the  proper  initiatory  steps  have  been  taken 
within  the  time  prescribed  by  law.  When  a  purported  tran- 
script on  appeal  from  a  judgment  rendered  in  a  justice's  court 
is  thus  authenticated,  the  circuit  court  for  the  county 
in  which  the  action  was  tried  possesses  plenary  power, 
on  suggestion  of  a  diminution  of  the  record,  to  cause  any 
matter  that  has  been  omitted  or  that  appears  defective  to 
be  recertified  so  as  to  make  what  seems  to  be  the  written  copy 
correspond  with  the  facts,  and  to  ascertain  therefrom  whether 
or  not  jurisdiction  of  the  cause  has  been  secured:  Jacobs  v. 
Oren,  30  Or.  593  (48  Pac.  431) ;  Hager  v.  Knapp,  45  Or.  512 
(78  Pac.  671).  In  the  case  at  bar  the  validity  of  the  certifi- 
cate annexed  to  the  pretended  transcript  is  challenged,  and  a 
statement  is  made  under  oath  that  the  name  of  the  justice  of 
the  peace  subscribed  to  such  authentication  was  not  written  by 
him  nor  by  any  person  who  had  authority  to  affix  his  signa- 
ture thereto.  No  counter  affidavits  having  been  filed,  the  fact 
so  stated  is  practically  admitted,  thereby  conclusively  showing 
that  the  circuit  court  never  secured  jurisdiction  of  the  cause 
and  should  have  dismissed  the  appeal.  The  action  of  the  court 
in  denying  the  motion  to  dismiss  the  appeal  was  evidently  based 
on  the  decision  in  Jacobs  v.  Oren,  30  Or.  593  (48  Pac.  431), 
where  it  was  held  that  jurisdiction  of  an  appeal  from  a  judg- 
ment rendered  in  a  justice's  court  cannot  be  defeated  by  affi- 
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davit  that  the  justice,  in  violation  of  his  duty,  failed  to  enter 
in  his  docket  a  matter  material  to  the  issue,  the  proper  remedy 
in  such  a  case  being  a  nunc  pro  twnc  order  from  the  justice 
correcting  the  record.  The  holding  in  that  case  was  applicable 
to  the  facts  involved,  but  the  rule  thus  stated  cannot  be  uni- 
versally employed.  If  the  justice  who  tried  the  action  procured 
another  person  to  subscribe  his  name  to  the  certificate  to  the 
transcript,  he  should  have  so  stated  the  fact  in  an  affidavit 
Jurisdiction  could  have  thus  been  established  in  the  circuit 
court,  which,  on  suggestion  of  a  diminution  of  the  record, 
could  have  caused  the  original  papers  pertaining  to  the  appeal 
to  have  been  brought  up  and  such  other  amendments  made  as 
might  be  necessary  to  make  the  transcript  correspond  with  the 
facts.  An  error  having  been  committed  by  the  court,  the  judg- 
ment is  reversed,  and  the  cause  remanded,  with  direction  to 
sustain  the  motion  to  dismiss  the  appeal,  or  for  such  other 
proceedings  as  may  be  necessary,  not  inconsistent  with  this 
opinion.  Keversed. 

Decided  31  July.  1906. 
BTTBAK  v.  WILBUR. 

86  Pac.   376. 

Limitations — Notes — Effect  of  Payment  by  Trustee  in  Bankruptcy 
of  One  Signer  on  Liability  of  Others. 

Under  Sections  24  and  25  of  B.  ft  C.  Comp.,  providing  that  the  statute 
of  limitations  as  to  an  existing  contract  shall  begin  to  run  from  the  time 
the  last  payment  was  made,  if  the  statute  has  not  then  run,  a  part  pay- 
ment on  an  existing  obligation  by  the  trustee  in  bankruptcy  of  one  of  the 
obligors  extends  the  life  of  the  obligation  as  to  all  the  obligors. 

From  Union:  Robert  Eakin,  Judge. 

Action  by  J.  K.  Sheak  against  E.  J.  Wilbur,  M.  S.  Block 
and  Ben  W.  Grandy.  From  a  judgment  for  plaintiff,  defend- 
ant Grandy  appeals.  Affirmed. 

For  appellant,  there  was  a  brief  over  the  name  of  Ramset)  & 
Oliver,  with  an  oral  argument  by  Mr.  William,  Marion  Ramsey. 

For  respondent,  there  was  a  brief  over  the  name  of  Crawford 
&  Crawford,  with  an  oral  argument  by  Mr.  Thomas  Harrison 
Crawford. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  action  was  commenced  November  28,  1904,  to  recover 
on  a  promissory  note  executed  by  the  defendants  Wilbur,  Block 
and  Grandy  on  March  24,  1893,  due  four  months  after  date. 
Wilbur  was  adjudged  a  bankrupt  by  the  federal  court  in 
August,  1898.  On  the  30th  of  November  following  a  payment 
of  $28.09  was  made  on  the  note  in  suit  by  his  trustee,  and  the 
sole  question  for  decision  is  whether  such  payment  will  toll  the 
statute  of  limitations  as  to  the  other  makers  of  the  note.  Ever 
since  the  enactment  in  1623  of  St.  21  Jac.  1,  c.  16,  placing 
limitations  upon  personal  actions,  which  statute  has  been  sub- 
stantially adopted  in  many  of  the  states  of  the  Union,  there 
has  been  great  diversity  of  opinion,  especially  in  this  country, 
as  to  whether  a  payment  by  a  joint  maker  of  a  promissory  note 
will  remove  the  bar  of  the  statute  as  to  his  co-obligors.  One 
class  of  cases  holds  that,  in  the  absence  of  a  statute  to  the 
contrary,  "payment  by  one  is  payment  for  all,  the  one  acting 
as  agent  for  the  rest,"  and  serves  to  keep  the  debt  alive  both  as 
to  the  party  making  the  payment  and  his  co-makers :  Whitcomb 
v.  Whiting,  1  Smith  Lead.  Cas.  703;  Id.,  2  Doug.  652;  Cox  v. 
Bailey,  9  Ga.  467  (54  Am.  Dec.  358) ;  Sigourney  v.  Drury,  14 
Pick.  (Mass.)  387;  Cross  v.  Allen,  141  U.  S.  528,  535  (12  Sup. 
Ct.  67,  35  L.  Ed.  843).  And  another  that  a  part  payment  of 
an  indebtedness  is  equivalent  to  a  new  promise  to  pay  the 
residue  based  upon  the  old  consideration  upon  which  a  cause 
of  action  accrues  at  the  time  of  the  payment  and  therefore 
binds  only  the  person  making  it  or  one  whom  he  is  authorized 
to  bind  by  a  new  promise  to  pay:  Bell  v.  Morrison,  26  XL  S. 
(1  Pet.)  351  (7  L.  Ed.  174) ;  Cowhick  v.  Shingle,  5  Wyo/  87 
(37  Pac.  689,  25  L.  R.  A.  608,  63  Am.  St.  Rep.  17)  ;  Stubble- 
field  v.  McAuliff,  20  Wash.  442  (55  Pac.  637). 

But  the  effect  of  a  part  payment  is  regulated  in  this  State 
by  a  statute  essentially  different  from  that  of  any  other  state, 
except  perhaps  Montana:  Sections  24,  25,  B.  &  C.  Comp.  This 
statute  has  repeatedly  been  before  the  court  for  consideration, 
and  the  doctrine  was  early  announced  that  the  payment  by  a 
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joint  maker  or  by  his  administrator  will  keep  the  debt  alive 
as  to  his  co-obligors,  and  that  "whatever  amounts  to  part  pay- 
ment of  principal  or  interest  on  an  existing  contract  of  the 
kind  specified,  made  before  the  limitation  has  expired,  places 
the  creditor  in  a  position  that  he  may  sue  on  the  original  con- 
tract at  any  time  during  the  period  prescribed,  counting  from 
the  time  of  payment" :  Sutherlin  v.  Roberts,  4  Or.  378 ;  Partlow 
v.  Singer,  2  Or.  307.  These  cases  have  been  often  cited  with 
approval,  and  the  doctrine  therein  announced  steadily  adhered 
to  by  this  court  and  by  the  federal  court:  Creighton  v.  Vincent, 
10  Or.  56;  Dundee  Inv.  Co.  v.  Horner,  30  Or.  558  (48  Pac. 
175) ;  Smith's  Estate,  43  Or.  595  (73  Pac.  336,  75  Pac.  133) ; 
Allen  v.  O'Donald  (C.  C.),  28  Fed.  346;  Cross  v.  Allen,  141 
U.  S.  528  (12  Sup.  Ct.  67,  35  L.  Ed.  843).  No  distinction  in 
principle  can  be  made  between  a  payment  by  an  administrator 
and  by  a  trustee  in  bankruptcy,  and  unless  the  doctrine  which 
has  prevailed  in  this  State  for  more  than  a  third  of  a  century 
is  to  be  now  overruled,  the  judgment  must  be  affirmed.  The 
rule  announced  in  Partlow  v.  Singer  and  Sutherlin  v.  Roberts 
has  thus  been  acquiesced  in  by  the  legislature  and  the  people, 
and  if  a  change  should  now  be  made,  it  lies  with  the  legislature 
and  not  the  courts.  The  courts  cannot  always  be  inquiring  into 
the  original  justice  or  wisdom  of  rules  long  established  and 
accepted.     The  judgment  is  affirmed.  Affirmed. 


Argued  23  January,  decided  31  July  and  21  November,  1906. 
OREGON  v.  WARNER  STOCK  GO. 

86  Pac.  791,  87  Pac.  634. 
Public  Lands — Settlers  on  Public  Lands — Rights  Acquired. 

1.  Persons  who  settled  on  vacant  unsurveyed  public  lands  of  the  gov- 
ernment, not  swamp  lands,  nor  selected  as  swamp  lands,  nor  otherwise 
reserved,  with  intent  to  acquire  title  under  the  pre-emption,  homestead  or 
timber  culture  laws  of  the  United  States,  and  filed  on  the  lands  under  the 
government  laws,  did  not  acquire  any  rights  under  the  state  swamp  land 
laws. 

Right  of  State  to  Sue — Interest  op  Plaintiff. 

2.  A  state,  as  well  as  an  individual,  must  show  some  interest  in  the 
subject  of  litigation  to  be  entitled  to  recognition  by  the  courts. 

This  is  illustrative:  A  state  cannot  maintain  a  suit  to  determine  that 
persons  claiming  lands  within  its  borders  under  the  laws  of  the  United 
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States  are  entitled  thereto  against  other  persons  claiming  under  the  state 
laws,  without  showing  some  present  interest  in  the  land. 
Same. 

3.  This  is  another  illustration :  A  state  cannot  maintain  a  suit  to  cancel 
its  patent  to  lands  within  its  borders  without  showing;  some  present  Inter- 
est in  such  lands. 

Samb — Complaint — Sufficiency. 

4.  A  complaint  in  a  suit  by  a  state,  praying  for  a  decree  adjudging 
that  persons  who  have  settled  on  and  claimed  land  under  the  pre-emption, 
homestead  or  timber  culture  laws  are  entitled  thereto,  in  which  it  is 
alleged  that  the  persons  settled  on  vacant  unsurveyed  public  lands,  not 
swamp  nor  selected  as  swamp  lands,  nor  otherwise  reserved,  with  intent  to 
acquire  title  under  the  pre-emption,  homestead  or  timber  culture  laws, 
and  that  they  filed  on  the  lands  under  the  federal  laws,  does  not  show  any 
interest  in  the  state  in  the  lands  essential  to  enable  it  to  maintain  the  suit. 

Pleading — Construction  w  Allegations. 

5.  In  pleadings  the  allegations  should  be  direct  and  certain,  as  they 
will  be  construed  generally  against  the  pleader. 

For  instance :  A  charge  that  certain  persons  applied  to  purchase  certain 
tands  from  the  state  as  swamp  lands,  "having  full  notice  and  well  know- 
ing that  none  of  the  lands  claimed  was  then  or  on  the  12th  day  of  March, 
1860,  swamp  or  overflowed  land,  but  was  then  and  on  said  12th  day  of 
March,  1860,  part  of  the  bed  of  W.  Lake  and  covered  by  the  waters 
thereof,"  is  a  charge  of  belief  on  the  part  of  the  applicants,  but  not  a 
charge  as  to  the  character  and  nature  of  the  land  Itself. 

Appeal — Disposition  of  Cause  After  Affirmance — Remandments. 

6.  Plaintiff  brought  suit  for  himself  and  others  not  connected  with  his 
Interest,  and,  after  the  sustaining  of  a  demurrer  to  his  amended  com" 
plaint,'  refused  to  plead  further,  whereupon  the  cause  was  dismissed. 
Held,  that,  the  decree  having  been  affirmed  on  appeal,  the  cause  would 
not  be  remanded  to  permit  plaintiff  to  apply  for  leave  to  amend  by  sub- 
stituting a  cause  of  action  in  his  own  favor  only. 

Prom  Lake:  Henry  L.  Benson,  Judge. 

Statement  by  Mr.  Justice  Hailey. 

The  amended  complaint  in  this  case  covers  some  60  pages 
of  the  printed  abstract  and  shows  that  this  suit  is  brought  for 
and  on  behalf  of  the  State  as  plaintiff,  by  A.  M.  Crawford, 
Attorney-General,  pursuant  to  the  written  request  of  the  Gov- 
orner,  and  that  defendant,  the  Warner  Valley  Stock  Co.,  a 
private  corporation,  claims  to  be  the  owner,  through  mesne 
conveyances  from  the  United  States,  of  a  large  quantity  of  land 
in  Lake  County,  Oregon,  known  as  "swamp  land/'  the  title  to 
which  was  derived  under  the  swamp  land  acts  of  the  United 
States  and  this  State,  which  are  referred  to  and  numerous  pro- 
visions thereof  set  out  in  the  amended  complaint.  Defendant 
acquired  title  to  certain  of  its  lands  through  deeds  from  one 
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H.  F.  McConnaughy,  who  derived  his  title  from  the  State 
through  mesne  conveyances  under  the  state  swamp  land  act, 
and  acquired  title  to  the  remainder  of  its  lands  on  June  23, 
1899,  by  direct  deed  to  it  from  the  State,  based  upon  an  assign- 
ment to  it  by  mesne  conveyances  of  a  certain  certificate  of 
purchase  of  swamp  lands  issued  April  23,  1884,  to  H.  C.  Owen, 
as  assignee  of  all  rights  to  purchase  such  lands  under  an  appli- 
cation, made  by  one  W.  A.  Owen  and  four  others,  who  had 
assigned  their  rights  to  him,  which  original  application  had 
been  made  by  them  December  2,  1870.  The  original  Application 
for  the  McConnaughy  lands  was  made  December  6,  1876,  and 
on  October  31,  1882,  another  application,  accompanied  by 
proofs  of  reclamation,  for  a  part  of  the  lands  embraced  in  the 
original  applicatidh,  was  filed  with  the  State  Land  Board,  and 
on  January  18,  1883,  a  deed  was  issued  for  such  land  to  R.  F. 
and  Martin  McConnaughy;  the  former  afterward  acquiring  all 
interest  of  the  latter  therein.  The  plaintiff  alleges  fraud  and 
various  other  matters  tending  to  avoid  the  rights  of  the  defend- 
ant and  its  predecessors  in  interest  in  procuring  patents  from 
the  State  and  the  United  States  to  the  lands  involved,  and 
charges  defendant  with  knowledge  of  all  matters  alleged,  and 
particularly  alleges  that  the  lands  never  were  and  are  not 
swamp  lands,  and  that  on  December  2,  1870,  when  W.  A.  Owen 
and  hi6  associates  made  their  application,  they  did  so, 
"having  full  notice,  and  well  knowing  and  believing,  that  none 
of  the  land  thereafter  settled  upon  or  claimed  under  the  pre- 
emption, homestead  or  timber  culture  laws  of  the  United  States, 
hereinafter  described,  by  the  persons  hereinafter  named,  was 
then,  or  on  the  12th  day  of  March,  1860,  swamp  or  overflowed 
land,  but  was  then  and  on  said  12th  day  of  March,  1860, 
embraced  within  and  part  of  the  permanent  bed  of  Lake  War- 
ner, and  covered  by  the  waters  thereof." 

Also,  the  plaintiff  charges  and  claims  that  on  December  6, 
1876,  when  the  McConnaughys  made  their  application  to  pur- 
chase, they  did  so, 

"having  full  notice  and  well  knowing  and  believing  that  none 
of  said  land  so  settled  upon,  or  claimed  under  the  pre-emption, 
homestead  or  timber  culture  laws  of  the  United  States,  herein- 
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before  mentioned  and  hereinafter  described,  was  then,  or  on  the 
12th  day  of  March,  1860,  included  within  and  part  of  the 
permanent  bed  of  Lake  Warner  and  covered  by  the  waters 
thereof." 

In  29  separate  paragraphs  following  are  set  out  the  rights 
of  as  many  separate  persons  in  and  to  certain  definite  subdi- 
visions of  land,  for  the  greater  portion  of  which  it  is  alleged 
defendant  wrongfully  and  illegally  procured  a  patent  from  the 
United  States  to  the  plaintiff,  defendant's  grantor.  These 
paragraphs  allege  the  qualifications  of  such  persons  to  acquire 
rights  upon  the  public  lands  of  the  United  States,  and  the 
rights  claimed  by  each,  whether  as  pre-emption,  homestead  or 
timber  culture,  and  allege  in  each  case  that  at  the  time  of  the 
settlement  thereon  by  such  settler  the  lands  were  "vacant 
unsurveyed  public  lands  of  the  United  States,  not  mineral  nor 
swamp,  nor  selected  as  swamp,  or  overflowed  land,  nor  other- 
wise reserved,"  and  were  settled  upon  with  intent  to  acquire 
title  thereto  under  the  laws  of  the  United  States  as  a  home- 
stead,  pre-emption  or  timber  culture  claim  as  alleged  in  each 
case,  and  that  afterwards,  in  1887,  such  lands  were  surveyed 
by  the  United  States  and  thrown  opeif  for  settlement  in  the 
United  States  land  office  at  Lakeview,  Oregon,  on  January 
15,  1889,  and  were  filed  upon  by  such  settlers  on  that  and 
other  days,  and  filing  receipts  issued  therefor,  and  that  such 
lands  have  been  ever  since  and  now  are  occupied  by  such 
settlers;  the  dates  of  settlement  ranging  from  July,  1879, 
to  November  12,  1889.  Patent  to  the  State  from  the  United 
States  for  the  lands  acquired  by  the  defendant  from  the 
State  was  issued  October  6,  1903,  and  delivered  to  defend- 
ant, and  it  is  alleged  that  this  patent  was  fraudulently  ob- 
tained by  the  defendant  falsely  and  fraudulently  represent- 
ing to  the  Secretary  of  the  Interior  that  the  land  described 
therein  was  swamp  land  and  had  been  duly  sold  and 
reclaimed  by  its  grantors,  and  after  due  proof  of  reclamation 
conveyed  to  it  by  the  State,  and  that  as  such  grantee  it  was 
entitled  to  have  a  patent  issued  from  the  United  States  to  the 
State  for  the  land.     It  is  also  alleged  that  the  Governor,  as 
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Land  Commissioner,  protested  against  the  issuance  of  such 
patent,  on  the  ground  that  the  lands  were  not  swamp  and  were 
fraudulently  obtained,  and  that  the  several  persons  mentioned 
above  as  having  settled  on  the  lands  under  the  pre-emption, 
homestead  and  timber  culture  laws  of  the  United  States  were 
entitled  to  patents  therefor  from  the  United  States  and  deeds 
from  the  State,  and  that  the  Governor  refused  to  accept  any 
patent  for  said  lands  to  the  State  of  Oregon,  but  that  notwith- 
standing such  protest  and  refusal  a  patent  was  issued  to  the 
State  by  the  Secretary  of  the  Interior  "for  the  greater  portion 
of  said  lands  so  settled  on,  or  claimed,  by  the  several  persons 
above  named,  as  pre-emptions,  homesteads  or  timber  culture 
claims,  *  *  and  other  lands,"  and  delivered  to  the  defendant, 
who  had  it  filed  and  recorded  in  the  office  of  the  County  Clerk 
of  Lake  County,  Oregon,  on  May  10,  1904;  that  since  the  deliv- 
ery of  such  patent  to  it,  defendant  has  begun  certain  ejectment 
actions,  and  a  suit  to  quiet  title  to  certain  lands  claimed  to 
have  been  settled  by  the  several  parties  mentioned  as  pre-emp- 
tion, homestead  or  timber  culture  claimants,  and  threatens  to, 
and  will  unless  restrained,  prosecute  the  actions  and  suit  already 
begun,  and  will  begin  other  like  suits  and  actions  against  other 
settlers  mentioned. to  recover  the  lands  settled  upon  and  annul 
their  rights  to  such  lands: 

"And  because  but  few,  if  any,  of  said  matters  can  be  availed 
of  as  defenses  at  law,  each  and  every  of  said  persons  will  be 
much  embarrassed  and  endangered  in  attempting  to  make  any 
defense  at  law  in  any  of  said  actions,  and  is  entitled  to  have 
said  several  matters  and  things  investigated  and  determined 
in  a  court  of  equity,  where  all  said  matters  of  defense  can  be 
fully  considered  and  adjudged,  and  complete  justice  adminis- 
tered, and  have  said  actions  at  law  in  the  meantime  enjoined 
and  restrained." 

A  tender  is  made  by  plaintiff  to  pay  any  sum  found  due 
defendant  for  the  purchase  price  of  the  lands  patented  by  the 
plaintiff  to  defendant  or  its  grantors,  after  deducting  the 
profits  received  from  the  use  and  occupation  of  the  lands,  upon 
an  accounting  therefor  and  a  surrender  and  cancellation  of 
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said  conveyances.     The  amended  complaint  then  closes  with 
the  following  prayer: 

"Wherefore,  the  plaintiff  prays  that  said  sales  and  convey- 
ances of  said  kinds,  and  said  patent  from  the  United  States, 
may  be  declared  unauthorized,  illegal,  fraudulent  and  void,  and 
decreed  to  be  given  up  and  canceled;  that  each  of  said  persons 
so  settling  upon  and  claiming  a  tract  or  parcel  of  said  lands 
under  the  pre-emption,  homestead  or  timber  culture  laws  of 
the  United  States,  and  the  laws  of  the  State  of  Oregon  in  that 
behalf,  as  aforesaid,  be  declared  and  decreed  entitled  to  retain 
possession  of  such  tract  or  parcel,  and  to  conveyance  of  the 
title  thereof  in  fee  simple  as  against  every  party  to  this  suit; 
that  it  may  be  decreed  that  said  patent  from  the  United  States 
to  the  State  of  Oregon  of  the  6th  day  of  October,  1903,  was 
never  delivered  to  nor  accepted  by  the  State  of  Oregon,  the 
plaintiff  herein,  and  was  inoperative  to  pass  any  title  or  inter- 
est in  any  of  the  lands  therein  described  to  said  State  of  Oregon, 
the  plaintiff  herein,  or  to  the  Warner  Valley  Stock  Company, 
the  defendant  herein;  that  the  Warner  Valley  Stock  Company, 
the  defendant  herein,  its  officers,  agents  and  servants,  be 
restrained  by  an  order  of  this  court  from  selling,  conveying  or 
incumbering  any  of  the  lands  so  settled  upon  and  claimed  by 
the  several  persons  above  named,  under  the  pre-emption,  home- 
stead and  timber  culture  laws  of  the  United  States  and  the 
laws  of  the  State  of  Oregon  in  that  behalf,  and  from  prose- 
cuting said  actions  or  suits  against  said  persons  or  any  of 
them,  and  from  interfering  in  any  manner  with  the  possession 
of  said  several  tracts  or  parcels  of  lands,  or  any  of  them,  pend- 
ing this  suit,  or  until  the  further  order  of  this  court;  and  that 
upon  the  final  hearing  said  injunction  be  made  perpetual,  and 
that  the  plaintiff  recover  its  costs  and  disbursements  of  this 
suit,  and  may  have  such  other  and  further  relief  as  to  the 
court  may  seem  meet  and  equitable." 

A  general  demurrer  to  this  amended  complaint,  for  the 
reason  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  suit,  was  sustained  by  the  lower  court,  and  the  case  dis- 
missed by  a  decree  from  which  this  appeal  is  taken. 

Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr. 
Andrew  Murray  Crawford,  Attorney-General,  Mr.  Edward 
Byers  Watson  and  Mr.  John  Hicklin  Hall. 
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For  respondent,  there  was  a  brief  over  the  names  of  Charles 
Amos  Cogswell  and  Coovert  &  Stapleton,  with  oral  arguments 
by  Mr.  Cogswell  and  Mr.  Elmer  E.  Coovert. 

Mr.  Justice  Hailey  delivered  the  opinion  of  the  court. 

Plaintiff  contends  that  there  are  four  important  questions 
arising  upon  the  record  to  be  determined  upon  this  appeal: 
(1)  The  right  of  settlers  upon  swamp  and  overflowed  lands 
before  the  issuance  of  patent  therefor,  under  the  acts  of  Con- 
gress and  the  statutes  of  the  state.  (2)  The  proper 
construction  of  the  act  of  the  state  legislature  of  October  26, 
1870,  providing  for  "the  selection  and  sale  of  the  swamp  and 
overflowed  lands  belonging  to  the  State  of  Oregon,"  as  author- 
izing the  disposal  of  lands  that  were,  on  March  12,  1860,  when 
the  grant  was  made  to  Oregon,  swamp  and  overflowed  but 
had  prior  to  the  passage  of  said  act  for  their  disposal  become 
dry  and  fit  for  agricultural  purposes  from  natural  causes,  and 
without  capacity  to  receive  any  benefit  from  artificial  reclama- 
tion. (3)  The  sufficiency  of  the  applications  to  purchase  of 
W.  A.  Owen  and  his  associates,  dated  November  25,  1870,  and 
of  the  amended  application  of  R.  F.  and  Martin  McCon- 
naughy  of  October  23,  1882,  to  withstand  the  operation  of  the 
act  of  October  18,  1878,  in  the  way  of  forfeiture  and  repeal. 
(4)  The  sufficiency  of  the  State's  interest  to  enable  it  to 
maintain  the  suit.  The  case  was  ably  and  exhaustively  argued 
at  the  hearing  and  is  extensively  treated  in  the  briefs.  We 
think,  however,  the  question  raised  by  the  demurrer  as  to  the 
interest  of  the  State  in  the  subject-matter  of  this  suit  is  decisive 
of  the  case. 

1.  The  question  as  to  whether  or  not  the  lands  involved  are 
or  were  swamp  lands  is  not  before  the  court,  as  we  view  the 
complaint,  hence  the  first  three  questions  mentioned  by  the 
plaintiff  are  not  to  be  considered,  as  they  could  arise  only 
where  the  lands  involved  are  swamp  lands.  The  settlers  upon 
the  lands  in  controversy  did  not  settle  upon  such  lands  as 
swamp  or  overflowed  lands,  but,  as  alleged  in  the  complaint, 
at  the   date  of  settlement,  "said  lands  were  then   and   there 
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vacant  unsurveyed  public  lands  of  the  United  States,  not  min- 
eral nor  swamp,  nor  selected  as  swamp  or  overflowed  land, 
nor  otherwise  reserved/'  and  were  settled  upon  "with  intent 
then  and  there  to  acquire  title  to  the  same  under  the  provisions 
of  the  homestead  laws  of  the  United  States"  in  certain  cases, 
and  in  others  under  the  pre-emption  and  timber  culture  laws 
of  the  United  States.  In  no  place  is  it  alleged  that  the  lands 
were  state  lands  or  swamp  lands,  or  that  the  claimant  settlers 
held  any  right  thereto  under  the  state  laws  or  under  the  swamp 
land  laws.  On  the  contrary,  it  is  alleged  that  when  the  lands 
were  surveyed  by  the  United  States  in  1887,  and  afterwards, 
on  January  15,  1889,  thrown  open  for  settlement  at  the  United 
States  land  office  at  Lakeview,  they  were  filed  upon  by  the 
claimant  settlers  as  homestead,  pre-emption  and  timber  culture 
claims,  and  all  fees  paid  therefor  required  by  the  United  States. 
The  settlers  settled  and  filed  upon  these  lands  under  the  United 
States  laws,  recognizing  no  right  of  the  State  therein,  and 
claiming  that  they  never  were  swamp  lands;  hence  it  cannot 
be  claimed  that  such  settlers  ever  acquired  any  rights  therein 
that  would  be  affected  by  the  state  or  national  swamp  land 
laws.  Before  they  could  invoke  rights  under  the  state  swamp 
land  laws,  they  would  have  to  show  that  they  had  filed  upon 
swamp  lands;  but  this  is  expressly  denied  by  the  allegation 
that  the  lands  were  not  "swamp  lands  or  otherwise  reserved." 
We  therefore  fail  to  see  wherein  the  rights  of  the  settlers  upon 
swamp  or  overflowed  lands  before  issuance  of  patent,  or  the 
construction  of  the  state  swamp  land  act,  or  the  sufficiency  of 
the  applications  of  W.  A.  Owen  and  his  associates  and  the 
other  parties  mentioned,  could  affect  the  result  in  this  case, 
or  should  be  further  considered  herein,  so  long  as  the  lands 
involved  are  not  alleged  to  have  been  swamp  or  overflowed 
lands. 

2.  The  real  purpose  of  this  suit  is  to  cancel  a  patent  from 
the  United  States  to  the  State  for  certain  lands  patented  to  the 
State  as  swamp  and  overflowed  land,  and  to  cancel  certain 
other  patents  from  the  State  to  the  defendant  and  its  grantors 

(48th  Or.— 25) 
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for  the  same  lands  and  prevent  the  defendant  from  asserting 
its  title  derived  from  the  United  States  through  the  State  to 
such  land  against  certain  settlers  occupying  portions  of  such 
lands  as  claimants  under  the  pre-emption,  homestead  and  tim- 
ber culture  laws  of  the  United  States,  and  to  protect  such  set- 
tlers in  their  possession  of  such  lands  and  confirm  their  rights 
thereto  as  against  the  plaintiff  and  defendant.  In  other  words, 
the  State,  as  plaintiff,  is  seeking  to  establish  in  the  lands  in 
controversy  certain  rights  claimed  therein  by  certain  settlers 
as  private  individuals  under  the  United  States  pre-emption, 
homestead  and  timber  culture  laws,  and  not  under  the  State, 
in  which  lands  the  State  has  not  now  and  never  had  any  inter- 
est, unless,  as  plaintiff  contends,  it  has  title  thereto  as  being 
a  part  of  the  permanent  bed  of  a  lake,  which  contention  will 
be  considered  hereafter  in  this  opinion.  Unless  the  plaintiff 
has  some  interest  in  the  land  in  controversy,  it  has  no  right  to 
maintain  this  suit :  State  ex  rel.  v.  Shively,  10  Or.  267 ;  People 
v.  Stratton,  25  Cal.  242;  United  States  v.  Minor,  114  U.  S.  244 
(5  Sup.  Ct.  836,  29  L.  Ed.  110) ;  United  States  v.  San  Jacinto 
Tin  Co.,  125  U.  S.  273  (8  Sup.  Ct.  850,  31  L.  Ed.  747)  ;  Lynch 
v.  United  States,  13  Okl.  142  (73  Pac.  1095). 

As  stated  by  Mr.  Justice  Lord  in  State  ex  rel.  v.  Shively,  10 
Or.  267,  "it  will  hardly  be  asserted,  if  the  subject-matter  of  the 
allegation  concerns  the  rights  of  private  parties  only  and  exclu- 
sively, and  the  State  has  no  direct  interest  in  the  prosecution 
or  result  of  the  suit,  that  State  interference  in  such  controversies 
ought  not  to  be  countenanced  or  tolerated,  either  directly  or 
upon  the  relation  of  private  parties.  When  a  remedy  is  provided, 
either  at  law  or  in  equity,  complete  and  adequate,  by  which 
matters  in  dispute  between  private  parties  may  be  adjusted  and 
settled,  that  remedy  must  be  pursued  by  them.  The  state  can- 
not lend  the  power  of  its  name,  or  invidiously  assume  and  cham- 
pion the  cause  of  one  private  citizen  against  another,  for  the 
purpose  of  settling  rights  or  titles  in  controversy  between  them, 
when  each  and  all  citizens  are  equally  entitled  to  its  protec- 
tion."   In  that  case  the  state,  on  tEe  relation  of  certain  parties 
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claiming  to  be  the  owners  of  the  equitable  title  of  a  certain  block 
of  land  in  which  the  state  had  no  interest,  brought  suit  to  have 
the  defendant,  Shively,  who  held  the  legal  title  to  said  land, 
declared  a  trustee  thereof  for  the  benefit  of  the  relators,  and 
have  him  transfer  the  legal  title  to  them,  and,  in  deciding  it,  it 
was  held  that  "no  right  of  the  state  is  affected,  either  directly 
or  indirectly,  nor  is  any  matter  of  public  concern  involved,  by 
which,  under  particular  circumstances,  a  right  of  action  or  suit 
exists  in  the  state,  or  the  state  is  authorized  or  induced  to  act 
as  a  party,  or  upon  the  relation  of  some  private  person  for  the 
enforcement  or  protection  of  such  public  interest.  The  matter, 
exhibited  by  the  facts  is  wholly  and  entirely  a  controversy 
between  private  individuals,  for  which  a  complete  and  adequate 
remedy  exists  in  equity,  in  a  suit  between  them."  This  doc- 
trine is  also  recognized  in  the  other  cases  cited  above.  The 
question,  then,  in  this  case,  is  whether  or  not  the  complaint 
alleges  any  interest  in  the  lands  in  controversy  in  the  plaintiff, 
and  the  case  is,  so  far  as  the  effort  to  establish  the  rights  of 
the  claimant  settlers  to  the  land  is  concerned,  entirely  within 
the  principle  of  the  case  of  State  ex  rel.  v.  Shively,  10  Or.  267. 

3.  Plaintiff,  however,  contends  that  the  case  has  a  two-fold 
aspect,  and,  if  the  prayer  to  confirm  the  interests  of  the  claim- 
ant settlers  should  be  denied,  the  prayer  for  the  cancellation  of 
the  patents  from  plaintiff  to  defendant  and  its  grantors  should 
be  granted,  and  establish  the  title  to  the  lands  in  controversy 
in  the  plaintiff  under  its  right  thereto  as  a  part  of  the  perma- 
nent bed  of  the  lake;  but  this  contention  also  depends  upon 
the  plaintiff  having  some  interest  in  the  lands  in  controversy, 
and  is  within  the  principle  declared  in  the  cases  cited. 

4.  The  lands  in  controversy  in  this  suit,  as  shown  by  the 
complaint  and  the  statements  of  the  plaintiff's  counsel  in  their 
brief,  are  the  lands  settled  upon  by  the  various  claimant  settlers 
under  the  pre-emption,  homestead  and  timber  culture  laws  of 
the  United  States,  and  it  is  only  these  lands,  if  any,  that  are 
referred  to  as  having  been  embraced  in  the  permanent  bed  of 
Lake  Warner,  and  hence  by  reason  thereof  belonged  to  the  state, 
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and  it  is  these  lands  only  that  are  sought  to  be  affected  by  any 
decree  to  be  entered  herein.  It  is  alleged,  however,  that  these 
lands  at  the  time  of  the  settlement  thereon  by  the  various 
settlers  were  "vacant  unsurveyed  public  lands  of  the  United 
States,  not  mineral  nor  swamp,  nor  selected  as  swamp  or  over- 
flowed land,  nor  otherwise  reserved."  The  claimants  must, 
therefore,  have  acquired  their  settlement  rights  thereto  as  such 
vacant  lands,  and  afterwards  filed  thereon  under  the  United 
States  laws,  when  the  lands  had  been  surveyed  and  thrown 
open  for  settlement  by  the  United  States.  Conceding,  but  not 
deciding,  that  Lake  Warner,  by  reason  of  the  meander  thereof, 
as  claimed  by  plaintiff,  is  presumed  to  have  been  a  navigable 
lake  when  the  lands  in  controversy  formed  a  part  of  its  perma- 
nent bed,  and  that  title  to  such  lands  vested  in  the  state,  there 
is  no  allegation  that  any  other  lands  included  in  the  patents 
sought  to  be  canceled  were  embraced  in  the  bed  of  such  lake, 
and  consequently  such  other  lands  are  not  involved  herein, 
and  the  title  thereto  did  not  belong  to  the  state,  for  they 
were  not  a  part  of  the  bed  of  the  lake,  and  no  benefit 
could  come  to  the  plaintiff  from  having  the  patents  canceled 
for  such  other  lands.  Neither  could  any  benefit  accrue  to  the 
plaintiff  from  cancellation  of  the  United  States  patent  and  its 
own  patents  to  the  defendant  and  its  grantors,  and  decreeing 
a  conveyance  from  it  and  defendant  to  the  claimant  settlers  of 
the  lands  in  controversy.  The  only  benefit  it  could  derive  from 
this  suit,  if  any,  would  be  the  cancellation  of  its  patents  to  the 
defendant  and  its  grantors,  and  decreeing  the  title  to  the  lands 
in  controversy  to  be  in  the  plaintiff  as  a  part  of  the  permanent 
bed  of  Lake  Warner. 

5.  The  presumption  invoked  by  the  plaintiff  that  Lake  War- 
ner was  a  navigable  lake,  and  therefore  title  to  the  lands  in 
controversy  embraced  in  its  bed  vested  in  the  plaintiff,  is  based 
entirely  upon  the  allegations  of  the  plaintiff  regarding  the  char- 
acter of  the  lands  in  controversy  at  the  time  W.  A.  Owen  and 
his  associates  and  the  McConnaughys  made  applications  to  pur- 
chase such  lands  under  the  swamp  land  act  and  prior  thereto. 
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These  allegations  are  that  the  applicants,  at  the  time  they  made 
their  applications,  did  so, 

"having  full  notice,  and  well  knowing  and  believing,  that  none 
of  the  lands  thereafter  settled  upon  or  claimed  under  the  pre- 
emption, homestead  or  timber  culture  laws  of  the  United  States, 
hereinafter  described,  by  the  persons  hereinafter  named,  was 
then,  or  on  the  12th  day  of  March,  1860,  swamp  or  overflowed 
land,  but  was  then,  and  on  said  12th  day  of  March,  1860, 
embraced  within  and  part  of  the  permanent  bed  of  Lake  War- 
ner and  covered  by  the  waters  thereof." 

These  allegations  only  go  to  the  fact  of  the  notice,  knowledge 
and  belief  of  the  applicants  as  to  the  character  of  the  lands 
and  not  to  the  fact  of  the  character  of  the  lands  at  that  time. 
They  do  not  charge  the  fact  that  such  lands  were  then  a  part 
of  the  bed  of  the  lake,  but  only  that  these  applicants  made  their 
applications  having  full  notice,  and  well  knowing  and  believing, 
that  they  were  a  part  of  the  bed  of  the  lake.  Denial  of  such 
notice,  knowledge  or  belief  on  the  part  of  the  applicants  would 
be  a  denial  of  the  allegations  contained  in  this  complaint,  but 
not  a  denial  of  the  condition  of  the  lands  at  that  time.  But, 
giving  to  these  allegations  all  that  is  contended  for  them  by 
the  plaintiff,  they  are  clearly  negatived  by  the  further,  later 
and  repeated  allegations  that  at  the  time  of  the  settlement  upon 
the  lands  in  controversy,  they  were  vacant  unsurveyed  public 
lands,  and  not  swamp  lands,  nor  otherwise  reserved,  and  were 
thereafter  surveyed  and  filed  upon  as  public  lands  of  the  United 
States,  clearly  showing  that  the  plaintiff  has  no  interest 
therein. 

Construing  the  complaint  in  its  entirety,  we  think  it  fails 
to  allege  any  interest  in  the  plaintiff  in  the  lands  in  contro- 
versy. The  plaintiff,  therefore,  having  no  interest  in  the  lands 
in  controversy,  it  could  not,  either  upon  the  relation  of  the 
Attorney-Qeneral  or  otherwise,  lend  the  power  of  its  name  to 
adjust  a  controversy  between  private  parties,  and  this  is  clearly 
the  object  of  this  suit,  as  is  shown  by  the  latter  part  of  para- 
graph 47  of  the  complaint,  wherein  it  is  alleged: 

"And  because  but  few,  if  any,  of  said  matters  can  be  availed 
of  as  defenses  at  law,  each  and  every  of  said  persons  will  be 
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much  embarrassed  and  endangered  in  attempting  to  make  any 
defense  at  law  in  any  of  said  actions,  and  is  entitled  to  have 
said  several  matters  and  things  investigated  and  determined  in 
a  court  of  equity,  where  all  said  matters  of  defence  can  be  fully 
considered  and  adjudged,  and  complete  justice  administered, 
and  have  said  actions  at  law  in  the  meantime  enjoined  and 
restrained/' 

This  allegation  on  the  part  of  plaintiff  expressly  recognizes 
the  right  of  the  settlers  to  have  their  matters  adjusted  in  a  court 
of  equity,  and  such  being  the  case,  as  is  clearly  shown  by  the 
authorities  heretofore  cited,  and  the  state  having  no  interest 
in  the  lands  in  controversy,  the  decree  of  the  lower  court  should 
be  affirmed;  and  it  is  so  ordered.  Affirmed. 

Decided  21  November,  1906. 

On  Motion  to  Remand. 

Mr.  Justice  Hailey  delivered  the  opinion  of  the  court. 

6.  The  demurrer  to  the  amended  complaint  having  been  sus- 
tained on  appeal,  and  the  decree  of  the  lower  court  dismissing 
this  case  affirmed,  plaintiff  filed  a  motion  to  have  the  case 
Temanded,  with  leave  to  apply  to  the  court  below  to  amend  its 
complaint,  so  as  to  show  its  interest  in  certain  of  the  lands 
mentioned  therein  and  its  right  to  equitable  relief  in  the  can- 
cellation of  deeds  therefor  to  the  defendant.  In  support  of 
this  motion  plaintiff  cites  Powell  v.  Dayton,- 8.  &  0.  R.  R.  Co., 
14  Or.  22  (12  Pac.  83),  in  which  the  overruling  of  a  demurrer 
to  a  complaint  was  sustained,  and  this  court  refused  to  grant 
leave  to  answer  over,  but  remanded  the  cause  for  further  pro- 
ceedings, and  announced  as  a  rule  of  practice  in  such  cases 
"that  when  this  court  does  not  make  a  final  disposition  of 
a  cause,  but  remands  the  same  to  the  court  below,  it  will  be 
open  for  that  court  to  determine  in  the  first  instance  whether 
the  defendant  shall  be  permitted  to  answer  or  not,r  This  rule, 
however,  is  not  applicable  to  the  case  at  bar  where  the  appellant 
seeks  to  have  the  cause  remanded,  with  leave  to  apply  to  amend, 
and  by  so  doing  substitute  a  cause  of  suit  in  its  own  favor  only 
for  the  original  cause  of  suit,  which  was  for  the  benefit  of 
others  not  connected  with  plaintiffs  interest.   Fowle  v.  House, 
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30  Or.  305  (47  Pac.  787),  is  also  cited,  in  which  a  decree  sus- 
taining a  demurrer  to  a  complaint  was  affirmed,  and  the  cause 
remanded  "for  such  further  proceedings  as  may  be  deemed 
proper,  not  inconsistent  with  the  opinion  herein,"  and  a  motion 
was  denied  to  recall  the  mandate  and  amend  the  decree,  so  as 
to  allow  the  plaintiff  to  amend  his  complaint.  The  court  in 
that  case  held  that  it  is  for  the  lower  court  to  determine  in  the 
first  instance  whether  a  plaintiff  shall  be  allowed  to  amend 
his  complaint,  and  that  this  court  should  not  interfere  with 
the  exercise  of  its  discretion  by  directing  what  course  it  should 
pursue  in  the  matter.  It  is  suggested  in  the  motion  that  every 
objection  to  the  sufficiency  of  the  complaint  can  be  obviated 
by  the  amendment,  and  the  delay  and  expense  of  bringing  a  new 
suit  thereby  avoided.  This,  however,  is  not  a  matter  which  this 
court  can  consider,  and  should  have  been  acted  on  by  the  plain- 
tiff in  the  lower  court,  as  the  interest  of  the  plaintiff  in  the 
lands  in  controversy  was  one  of  the  questions  raised  by  the 
demurrer.  Plaintiff,  however,  refused  to  plead  further,  and 
stood  upon  its  amended  complaint,  and  it  is  now  too  late  to 
complain  of  its  own  action  in  that  respect. 

The  motion  to  remand,  with  leave  to  apply  to  amend,  will 
therefore  be  denied.  Affibmed:  Motion  Denied. 


Decided  21  August,  1906. 
MINE  SUPPLY  OO.  v.  COLUMBIA.  MINING  OO. 

86  Pac.  798. 

Salbb — Implied  Warranty. 

1.  In  the  case  of  a  sale  for  a  particular  purpose,  where  the  buyer  has 
no  opportunity  to  Inspect,  but  relies  upon  the  judgment  of  the  seller,  there 
is  an  Implied  warranty  that  the  article  sold  shall  be  reasonably  suitable 
for  the  purpose  Intended;  but  where  a  stated  article  Is  ordered,  the  only 
warranty  is  that  the  one  furnished  will  be  of  the  kind  ordered,  even  though 
it  is  known  to  the  seller  that  the  buyer  intends  to  use  the  article  for  a 
special  purpose. 

For  instance:  A  dealer  having  contracted  to  sell  a  machine  called  a 
"latest  Improved  Huntington  mill"  for  reducing  ores,  does  not  impliedly 
warrant  that  such  mill  will  successfully  reduce  the  ores  of  the  mine  at 
which  it  is  to  be  used,  though  the  seller  knew  the  mill  was  being  bought 
for  that  purpose;  but  he  does  Impliedly  warrant  that  the  mill  delivered 
shall  be  just  the  kind  ordered,  and  there  is  a  breach  of  the  contract  if  an 
old  style  mill  is  furnished  Instead  of  the  "latest  improved." 
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Sales — Waiter  of  Claim  of  Damages  for  Breach  of  Warranty. 

2.  Retaining  an  article  and  endeavoring  to  use  It,  though  It  is  not  as 
contracted  for,  is  not  a  waiver  of  a  claim  for  damages  for  a  breach  of 
the  contract  of  sale. 

Sales — Measure  of  Damages  for  Breach. 

3.  Where  a  seller  delivers  goods  not  of  the  kind  or  quality  agreed  upon, 
but  they  are  accepted,  the  measure  of  the  buyer's  damages  is  the  differ- 
ence in  value  between  the  goods  ordered  and  those  delivered. 

Sales — Breach  of  Warranty — Elements  of  Damage. 

4.  In  case  of  a  breach  of  a  contract  to  furnish  a  specified  kind  of  mill 
for  reducing  ores,  where  the  mill  has  been  retained,  the  buyer  may  recover 
as  damages  the  expense  incurred  in  testing  the  mill,  the  freight  paid  on  im- 
perfect parts  that  were  not  used,  the  cost  of  providing  new  parts  necessary 
to  make  the  mill  conform  to  the  contract,  If  the  seller  refuses  or  neglects 
to  furnish  them,  the  value  of  gold  lost  while  testing  the  machinery,  and 
the  amount  of  wages  paid  the  employees  while  idle  on  account  of  the 
defective  mill. 

Sales — Provisions  of  Contract — Breach. 

5.  The  provisions  in  a  contract  of  sale  for  the  benefit  of  the  seller  are 
available  to  him  only  when  he  has  complied  with  the  contract,  and  cannot 
be  relied  upon  for  his  protection  after  he  has  failed  in  performance. 

Prom  Baker :  Samuel  White,  Judge. 

Statement  by.  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  the  Mine  &  Smelter  Supply  Co.  against 
the  Columbia  Gold  Mining  Co.  The  plaintiff  is  a  dealer  in 
mining  machinery  and  supplies  at  Denver,  Colo.,  and  the 
defendant  is  a  mining  corporation  in  Baker  County,  in  this 
state.  In  August,  1904,  the  plaintiff  was  advised  that  the 
defendant  desired  to  remodel  and  enlarge  its  mill  and  mining 
plant,  and  thereupon  sent  an  agent  to  sell  to  it  such  machinery 
and  appliances  as  it  might  need.  After  looking  over  the  mine, 
and  being  informed  by  the  defendant's  officers  of  the  charac- 
ter of  ore  to  be  reduced,  and  that  it  contemplated  the  removal 
of  ten  stamps  from  its  mill  and  the  substitution  of  another 
kind  of  crushing  machinery  or  mill  therefor,  prepared  a  list  of 
machinery  and  appliances,  including  "one  latest  improved  five- 
foot  Huntington  mill,"  which,  on  behalf  of  the  plaintiff,  he 
agreed  to  sell  and  the  defendant  agreed  to  purchase  for  the 
aggregate  sum  of  $3,450,  f.  o.  b.  Denver,  $450  of  which  was 
to  be  paid  with  the  order,  $1,000  when  the  goods  arrived  at 
Sumpter,  the  railroad  station  nearest  the  mine,  and  $2,000 
within  30  days  thereafter.  The  contract  was  in  writing,  and 
among  other  things  stipulated  that  the  plaintiff  assumed 
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"no  liability  for  damages  on  account  of  delays;  nor  can  we 
make  any  allowance  for  repairs  or  alterations  unless  same  are 
made  with  our  written  consent.  It  is  agreed  that  no  liability 
shall  attach  to  us  on  account  of  damages  or  delays  caused  by 
such  repairs  or  alterations." 

The  defendant  began  immediately  to  remove  the  old  machin- 
ery and  to  make  preparation  for  the  reception  and  installation 
of  the  new,  but  it  was  not  shipped  in  time  to  reach  Sumpter 
until  about  the  28th  of  October,  when  the  $1,000  payment  was 
made  as  agreed  upon,  and  the  machinery  taken  to  the  mine  and 
set  up.  A  part  of  the  machinery  was  satisfactory,  but  the  Hunt- 
ington mill,  as  defendant  alleges,  was  not  of  the  "latest 
improved,"  and  was  so  defectively  constructed  that  it  could  not 
be  successfully  operated.  After  it  had  been  set  up  and  the 
defects  discovered,  plaintiff  was  advised  thereof  and  sent  its 
manager  to  the  mine,  who,  upon  an  examination  of  the  mill, 
admitted  that  it  was  imperfectly  constructed  and  agreed  to 
replace  the  defective  parts  with  new  ones,  which  was  done,  but 
the  defendant  says  they  were  no  more  satisfactory  than  the 
original.  Plaintiff  was  again  notified,  and  sent  an  expert 
machinist  to  ascertain  the  difficulty  and  to  remedy  the  same; 
but,  according  to  defendant's  theory,  he  was  unable  to  do  so, 
and  it  was  compelled  to  and  did  finally  supply  the  defective 
parts  by  purchasing  from  another  house.  It  refused  to  pay  the 
balance  due  on  the  contract,  and  this  action  was  commenced  to 
recover  the  same.  The  defendant  seeks  to  set  off  against  the 
contract  price  the  damages  sustained  by  reason  of  the  alleged 
breach  of  the  contract.  It  had  judgment  in  the  court  below, 
and  the  plaintiff  appeals,  assigning  error  in  the  admission  of 
testimony  and  the  giving  and  refusal  of  certain  instructions. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Albert 
Backus,  George  S.  Reed  and  George  Stidger,  with  an  oral  argu- 
ment by  Mr.  Backus. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  John  Lang  don  Rand. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

It  is  unnecessary  to  notice  the  several  assignments  of  error 
in  detail.  They  involve  substantially  two  questions:  (1) 
Whether  there  was  an  implied  warranty  on  the  part  of  the 
plaintiff  that  the  Huntington  mill  sold  by  it  to  defendant 
would  successfully  reduce  the  ores  of  defendant's  mine,  and  was 
fit  and  proper  for  the  purpose  intended;  and  (2)  the  measure 
of  damages,  if  there  was  a  breach  of  the  contract  by  plaintiff. 

1.  There  was  no  express  warranty  of  the  character  or  capac- 
ity of  the  mill,  but  the  court  instructed  the  jury  that,  if 
plaintiff  was  aware  of  the  purpose  for  which  it  was  to  be  used 
by  the  defendant,  the  law  implies  a  warranty  that  it  should  be 
suitable  and  fit  for  that  purpose,  and,  if  it  was  not,  defendant 
is  entitled  to  offset  against  the  purchase  price  any  damages  it 
may  have  suffered  on  account  of  a  breach  of  such  warranty. 
We  do  not  understand  such  to  be  the  law.  Where  one  con- 
'  tracts  or  agrees  to  supply  an  article  to  be  applied  or  used  for 
a  particular  purpose,  and  the  buyer  has  no  opportunity  of 
inspection,  but  relies  upon  the  judgment  and  skill  of  the  seller, 
and  not  his  own,  there  is  an  implied  warranty  that  the  article 
shall  be  reasonably  fit  and  suitable  for  the  purpose  intended: 
Morse  v.  Union  Stock  Yard  Co.  21  Or.  289  (28  Pac.  2,  14 
L.  B.  A.  157) ;  Gold  Ridge  Min.  Co.  v.  Tallmadge,  44  Or.  34 
(74  Pac.  325, 102  Am.  St.  Rep.  602).  But  where,  as  in  this  case, 
a  known  and  described  article  is  ordered,  there  is  no  implied 
warranty  of  its  fitness,  if  it  is  actually  furnished,  although  the 
seller  was  advised  that  it  was  intended  for  a  special  purpose. 
If  the  purchaser  gets  the  article  he  buys,  and  buys  that  which 
he  gets,  he  takes  the  risk  of  its  suitableness  for  the  intended 
purpose,  unless  there  is  an  express  warranty:  2  Mechem,  Sales, 
§1314;  Benjamin,  Sales  (Bennett's  6  ed.),  644;  Lukens  v. 
Freiund,  27  Kan.  664  (51  Am.  Bep.  429) ;  Goulds  v.  Brophy, 
42  Minn.  109  (43  N.  W.  834,  6  L.  B.  A.  392).  There  is,  how. 
ever,  in  the  latter  case,  an  implied  warranty  that  the  article 
delivered  or  furnished  complies  with  the  description:  3 
Mechem,  Sales,  §1334. 
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The  mill  which  plaintiff  agreed  to  sell  to  the  defendant  was 
described  as  the  "latest  improved  Huntington  mill."  This  was 
a  specific  article  of  a  known  and  recognized  description  among 
persons  dealing  in  mining  machinery,  and,  if  the  mill  fur- 
nished by  the  plaintiff  conformed  to  the  description  and  was 
of  the  kind  and  character  ordered,  there  was  no  implied  war- 
ranty that  it  would  answer  the  purposes  of  the  defendant,  and 
the  plaintiff  is  not  liable  for  damages  on  that  account.  But  if, 
as  the  defendant  alleges  and  the  testimony  tended  to  show,  the 
mill  furnished  was  not  the  "latest  improved/'  but  an  old-style 
mill,  there  was  a  breach  of  the  contract,  for  which  the  plaintiff 
is  liable  in  damages:  Steiger  v.  Fronhofer,  43  Or.  178  (72  Pac. 
693) ;  Lenz  v.  Blake,  44  Or.  569  (76  Pac.  356). 

2.  The  fact  that  it  made  an  effort  to  use  and  operate  the  mill 
was  not  a  waiver  of  its  right  to  damages  for  such  breach :  Nor- 
ton  v.  Dreyfuss,  106  N.  Y.  90  (12  N.  E.  428) ;  Northwest  Cord- 
age Co.  v.  Rice,  5  N.  D.  432  (67  N.  W.  298,  57  Am.  St.  Rep. 
563). 

3.  The  ordinary  rule  in  a  case  of  this  kind  is  that  the  meas- 
ure of  damages  is  the  difference  in  the  value  of  the  goods 
ordered  and  those  furnished  and  accepted:  2  Mechem,  Sales, 
§  1817 ;  Dean  Pump  Works  v.  Astoria  Iron  Works,  40  Or.  83 
(66  Pac.  605) ;  Schumann  v.  Wager,  36  Or.  6^  (58  Pac.  770). 

4.  But  there  may  be  special  circumstances  which  will 
enhance  the  damages,  such  as  if  it  was  known  to  the  seller  that 
the  article  was  intended  for  a  particular  purpose,  in  which  case 
the  vendee  will  be  entitled  to  recover  such  damages  as  he  may 
have  sustained  as  the  direct  and  proximate  result  of  the  breach : 
2  Mechem,  Sales,  §  1771.  Thus,  in  the  case  of  a  breach  of  a 
warranty  on  the  sale  of  an  engine  to  be  used  in  elevating  grain 
at  a  warehouse,  the  vendee  may  recover  the  expenses  incurred 
in  putting  up  the  engine,  employing  men  and  teams  prepara- 
tory to  the  operation  of  the  warehouse,  and  damages  for  the 
injury  done  by  the  elements  to  grain  which  he  was  unable  to 
handle  because  of  the  insufficiency  of  the  engine:  Drake  v. 
Sears,  8  Or.  209.     And  so  in  this  case,  the  mill  having  been 
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purchased  by  the  defendant  under  the  circumstances  disclosed 
by  the  testimony,  the  plaintiff  is  liable  for  any  loss  defendant 
may  have  sustained  as  the  natural  and  proximate  result  of  the 
breach  of  the  contract,  if  the  mill  furnished  was  not  of  the  kind 
ordered.  And,  in  estimating  the  damages,  the  expenses  and 
labor  incurred  in  testing  the  mill,  freight  paid  on  imperfect 
parts  furnished  by  the  plaintiff,  but  which  could  not  be  used, 
the  cost  of  providing  new  parts  necessary  to  make  the  mill  con- 
form to  the  contract,  if  plaintiff  refused  or  neglected  to  sup- 
ply them,  loss  of  free  gold  while  testing  the  mill,  the  wages  paid 
the  mine  crew  while  idle  on  account  of  the  defective  mill,  and 
the  like,  may  be  considered,  but  no  loss  incurred  by  reason  of 
the  delay  of  the  plaintiff  in  shipping  the  mill  at  the  time 
alleged  to  have  been  agreed  upon.  The  contract  expressly  stip- 
ulated that  plaintiff  should  not  be  liable  for  damages  on  that 
account. 

5.  There  is  also  a  provision  in  the  contract  that  the  plaintiff 
should  not  be  responsible  for  repairs  or  alterations  unless  made 
with  its  written  consent,  nor  liable  for  damages  on  account  of 
delays  caused  by  such  repairs  or  alterations.  This  stipulation 
can  only  apply  in  case  plaintiff  complied  with  its  contract.  If 
it  did  not  furnish  a  mill  of  the  kind  and  description  specified 
in  the  contract,  and  defendant  was  damaged  by  reason  thereof, 
it  cannot  shield  itself  from  liability  behind  a  stipulation  in  a 
contract  with  which  it  did  not  comply. 

This,  we  think,  substantially  disposes  of  all  the  questions 
argued  on  this  appeal.  Judgment  reversed  and  new  trial 
ordered.  Reversed. 


Argued  11  July,  decided  11   September,   1906. 

STATE  17.  SHOREY. 

86  Pac.  881. 

Constitutional  Law — Regulation  op  Child  Labor. 

1.  The  right  of  the  state,  under  the  police  power,  to  regulate  parental 

control  of  minors,  and  the  right  of  minors  to  contract  and  be  contracted 

with,  is  not  restricted  by  the  Fourteenth  Amendment  to  the  Constitution 

of  the  United  States,  forbidding  the  deprivation  of  life,  liberty  or  property 

without  due  process  of  law,  or  by  Const  Or.  Art  I,  S  1,  declaring  that  all 
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men  are  equal  in  rights  under  a  social  compact.  Under  the  police  power 
the  state  has  a  very  wide  discretion  in  prohibiting  child  labor,  even  where 
there  is  no  danger  to  morals,  decency,  life  or  limb. 

Constitutionality  op  Laws  Limiting  Right  op  Adult  Males  to  Con- 
tract for  Their  Labor. 

2.  The  constitutionality  of  laws  prohibiting  the  employment  of  adult 
males  for  more  than  a  stated  number  of  hours  per  day  is  referred  to  but 
not  decided. 

Regulation  op  Hours  op  Child  Labor. 

3.  Gen.  Laws  1905,  p.  343,  I  5,  prohibiting  the  employment  of  any  child 
under  16  years  of  age  for  a  longer  period  than  10  hours  in  any  one  day  is 
not  unconstitutional  as  a  deprivation  of  liberty  or  property  without  due 
process  of  law,  or  as  an  infringement  on  the  equal  rights  of  citizens. 

From  Multnomah:  Alfred  F.  Sears,  Jr.,  Judge. 

John  F.  Shorey  appeals  from  a  conviction  for  violating  the 
child  labor  law  of  1905,  by  employing  a  messenger  boy  less  than 
16  years  old  more  than  ten  hours  in  one  day.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
William  Torbert  Muvr. 

For  the  State  there  was  a  brief  over  the  names  of  A.  M. 
Crawford,  Attorney-General ;  John  Manning,  District  Attorney, 
and  Bert  Emory  Haney,  with  an  oral  argument  by  Mr.  Haney. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  defendant  was  accused  by  information  of  the  crime  of 
employing  a  minor  under  the  age  of  16  years  for  a  greater 
period  than  10  hours  a  day,  in  violation  of  Section  5  of  the  child 
labor  law  of  1905,  which  reads  as  follows: 

"No  child  under  sixteen  years  of  age  shall  be  employed  at 
any  work  before  the  hour  of  seven  in  the  morning,  or  after  the 
hour  of  six  at  night,  nor  employed  for  longer  than  ten  hours 
for  any  one  day,  nor  more  than  six  days  in  any  one  week;  and 
every  such  child,  under  sixteen  years  of  age,  shall  be  entitled 
to  not  less  than  thirty  minutes  for  meal  time  at  noon,  but  such 
meal  time  shall  not  be  included  as  part  of  the  work  hours  of 
the  day;  and  every  employer  shall  post  in  a  conspicuous  place 
where  such  minors  are  employed,  a  printed  notice  stating  the 
maximum  work  hours  required  in  one  week  and  in  every  day 
of  the  week,  from  such  minors."    Gen.  Laws.  1905,  p.  343. 

1.  A  demurrer  to  the  information  was  overruled,  and  he  en- 
tered a  plea  of  not  guilty.  Upon  the  trial  it  was  stipulated  that 
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the  averments  of  the  information  were  true,  and  he  was  there- 
upon adjudged  guilty  and  sentenced  to  pay  a  fine  and  costs. 
From  this  judgment  he  appeals,  claiming  that  the  law  which"  he 
is  accused  of  violating  is  unconstitutional  and  void  because  in 
conflict  with  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  which  provides  that  no  state  shall  "deprive 
any  person  of  life,  liberty  or  property  without  due  process  of 
law,"  and  of  Section  1  of  Article  I  of  the  Constitution  of  Ore- 
gon, which  reads: 

"We  declare  that  all  men,  when  they  form  a  social  compact, 
are  equal  in  rights." 

These  constitutional  provisions  do  not  limit  the  power  of 
the  state  to  interfere  with  the  parental  control  of  minors,  or 
to  regulate  the  right  of  a  minor  to  contract,  or  of  others  to 
contract  with  him :  2  Tiedeman,  State  &  Fed.  Con.  §  195.  It  is 
competent  for  the  state  to  forbid  the  employment  of  children 
in  certain  callings  merely  because  it  believes  such  prohibition 
to  be  for  their  best  interest,  although  the  prohibited  employ- 
ment does  not  involve  a  direct  danger  to  morals,  decency,  or 
of  life  or  limb.  Such  legislation  is  not  an  unlawful  interfer- 
ence with  the  parents'  control  over  the  child  or  right  to  its 
labor,  nor  with  the  liberty  of  the  child:  People  v.  Ewer,  141 
N.  Y.  129  (36  N.  E.  4,  25  L.  R.  A.  794,  38  Am.  St.  Rep.  788), 
affirming  In  re  Ewer,  70  Hun.  239  (24  N.  Y.  Supp.  500). 

2.  Laws  prohibiting  the  employment  of  adult  males  for  more 
than  a  stated  number  of  hours  per  day  or  week  are  not  valid 
unless  reasonably  necessary  to  protect  the  public  health,  safety, 
morals  or  general  welfare,  because  the  right  to  labor  or  employ 
labor  on  such  terms  as  may  be  agreed  upon  is  a  liberty  or  prop- 
erty right  guaranteed  to  such  persons  by  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  and  with 
which  the  state  cannot  interfere:  Lochner  v.  New  York,  198 
U.  S.  45  (25  Sup.  Ct.  539,  49  L.  Ed.  937).  But  laws  regulat- 
ing the  right  of  minors  to  contract  do  not  come  within  this 
principle.  They  are  not  sui  juris  and  can  only  contract  to  a 
limited  extent.  They  are  wards  of  the  state  and  subject  to  its 
control.    As  to  them,  the  state  stands  in  the  position  of  parens 
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patriae,  and  may  exercise  unlimited  supervision  and  control 
over  their  contracts,  occupation  and  conduct,  and  the  liberty 
and  right  of  those  who  assume  to  deal  with  them.  This  is  a 
power  which  inheres  in  the  government  for  its  own  preserva- 
tion and  for  the  protection  of  the  life,  person,  health  and 
morals  of  its  future  citizens.  "It  has  been  well  remarked," 
says  Mr.  Justice  Gray  in  People  v.  Ewer,  141  N.  Y.  129  (25  L. 
B.  A.,  794,  38  Am.  St.  Rep.  788,  36  N.  E.  4),  "that  the  better 
organized  and  trained  the  race,  the  better  it  is  prepared  for 
holding  its  own.  Hence  it  is  that  laws  are  enacted  looking  to 
the  compulsory  education  by  parents  of  their  children,  and  to 
their  punishment  for  cruel  treatment;  and  which  limit  and 
regulate  the  employment  of  children  in  the  factory  and  the 
workshop  to  prevent  injury  from  excessive  labor.  It  is  not  and 
cannot  be  disputed  that  the  interest  which  the  state  has  in  the 
physical,  moral  and  intellectual  well-being  of  its  members  war- 
rants ttie  implication,  and  the  exercise,  of  every  just  power, 
which  will  result  in  preparing  the  child,  in  future  life,  to 
support  itself,  to  serve  the  state  and  in  all  the  relations  and 
duties  of  adult  life  to  perform  well  and  capably  its  part/' 

The  supervision  and  control  of  minors  is  a  subject  which 
has  always  been  regarded  as  within  the  province  of  legislative 
authority.  How  far  it  shall  be  exercised  is  a  question  of  expedi- 
ency and  propriety  which  it  is  the  sole  province  of  the 
legislature  to  determine.  The  judiciary  has  no  authority  to 
interfere  with  the  legislature's  judgment  on  that  subject,  unless 
perhaps,  its  enactments  are  so  manifestly  unreasonable  and 
arbitrary  as  to  be  invalid  on  that  account.  It  is  not  a  question 
of  constitutional  power.  "The  constitutional  guaranty  of  the 
liberty  of  contract/'  says  Mr.  Tiedeman,  "does  not,  therefore, 
necessarily  cover  their  [minors']  cases,  and  prevent  such  legis- 
lation for  their  protection.  So  far  as  such  regulations  control 
and  limit  the  powers  of  minors  to  contract  for  labor,  there  has 
never  been,  and  never  can  be,  any  question  as  to  their  constitu- 
tionality. Minors  are  the  wards  of  the  nation,  and  even  the 
control  of  them  by  parents  is  subject  to  the  unlimited  supervis- 
ory control  of  the  state":  1  Tiedeman,  State  &  Fed.  Con.  p. 
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335.  And  Mr.  Freund,  in  his  work  on  Police  Powers,  says: 
"The  constitutionality  of  legislation  for  the  protection  of  chil- 
dren or  minors  is  rarely  questioned;  and  the  legislature  is 
conceded  a  wide  discretion  in  creating  restraints."  And: 
"Even  the  courts  which  take  a  very  liberal  view  of  individual 
liberty  and  are  inclined  to  condemn  paternal  legislation  would 
concede  that  such  paternal  control  may  be  exercised  over  chil- 
dren, so  especially  in  the  choice  of  occupations,  hours  of  labor, 
payment  of  wages,  and  everything  pertaining  to  education,  and 
in  these  matters  a  wide  and  constantly  expanding  legislative 
activity  is  exercised":  Freund,  Police  Power,  §  259. 

3.  We  are  of  the  opinion,  therefore,  that  the  law  prohibiting 
the  employment  of  a  child  under  16  years  of  age  for  longer 
than  10  hours  in  any  one  day  is  a  valid  exercise  of  legislative 
power.  It  is  argued,  however,  that  the  provisions  of  the  statute 
forbidding  the  employment  of  such  a  child  at  any  work  before 
the  hour  of  7  in  the  morning  or  after  the  hour  of  6  at  night, 
is  so  manifestly  unreasonable  and  arbitrary  as  to  be  void  on 
that  account.  The  defendant  is  not  accused  nor  was  he  con- 
victed of  violating  this  provision  of  the  statute,  and  is  therefore 
not  in  a  position  to  raise  the  question  suggested. 

It  follows  that  the  judgment  of  the  court  below  must  be 
affirmed,  and  it  is  so  ordered.  Affirmed. 


Argued  31  July,  decided  11  Sept.  1906 ;  rehearing  denied  28  January,  1907. 
OUILLAUME  v.  K.  S.  D.  LAND  OO. 
86  Pac.  883,  88  Pac.  586. 
Specific  Performance — Necessity  and  Sufficiency  of  Tender. 

1.  Where  the  vendee  in  a  contract  for  the  sale  of  land  has  deposited 
in  court  the  money  tendered,  his  withdrawal  of  the  same  before  trial  pre- 
cludes a  decree  for  specific  performance  in  his  favor,  unless  some  act  of 
the  vendor  relieves  the  vendee  from  the  necessity  of  a  tender. 

Denial  of  Liability  as  Affecting  Need  of  Tender. 

2.  Where  the  vendee  in  a  contract  for  the  sale  of  land  has  the  right  to 
pay  any  part  of  the  consideration  in  commissions  for  selling  other  lands 
of  the  vendor,  the  vendor's  denial  of  liability  for  the  commissions  earned 
by  the  vendee  is  equivalent  to  a  refusal  to  execute  a  deed  for  the  land 
specified,  and  hence  the  vendee  is  not  obliged  to  make  a  tender  of  the 
balance  as  a  condition  precedent  to  a  suit  for  specific  performance. 

Corporations— Authority  of  Director  or  Stockholder  as  Agent. 

3.  The  act  or  declaration  of  a  director  or  stockholder  of  a  corporation. 
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acting  in  his  personal  capacity,  does  not  bind  the  corporation,  unless  he 
is  the  agent  of  the  corporation  as  to  that  matter,  or  his  conduct  is  ratified. 
Corporate  Agency — Conduct  Amounting  to  Ratification. 

4.  The  conduct  of  a  corporation  in  refusing  to  pay  the  claim  of  one 
with  whom  It  had  a  contract  and  defending;  a  suit  brought  to  enforce  such 
claim  is  a  ratification  of  the  act  of  one  of  its  stockholders  or  directors  in 
denying  liability  on  the  contract. 

Vendor  and  Purchaser— Construction  op  Contract  to  Sell. 

5.  A  written  proposal  from  a  corporation  owning  lands  to  plaintiff,  to 
sell  him  a  certain  block  for  a  specified  sum,  to  be  paid  for  in  cash  or  in 
commissions  "on  sales"  effected  by  plaintiff,  "It  is  all  to  be  paid  for  in 
either  cash  or  commissions  within  three  years  from  the  date  hereof,  *  * 
you  to  obtain  purchasers  for  such  of  our  lands  as  we  place  at  your  dis- 
posal *  *  this  agreement  to  sell  to  others,  except,  yourself,  to  remain  In 
force  for  12  months,"  is  unambiguous,  and  not  susceptible  of  the  construc- 
tion that  plaintiff  was  required  to  sell  all  the  corporation's  land  In  order 
to  entitle  him  to  a  deed  of  the  block  in  question. 

Specific  Performance — Sufficiency  of  Description  in  Contract. 

6.  A  contract  for  the  sale  of  land  referring  to  it  as  a  certain  block,  as 
designated  on  a  map  on  file  in  the  vendor's  office,  and  possession  being 
delivered  to  the  purchaser,  is  sufficiently  definite  to  enable  a  surveyor  to 
locate  on  the  ground  the  block  as  surveyed,  though  the  plat  was  not 
recorded,  and  hence  Is  sufficient  to  sustain  a  decree  for  specific  per- 
formance. 

Costs  and  Disbursements  in  Equity. 

7.  Under  Section  666,  B.  &  C  Comp.,  the  costs  and  disbursements  in 
an  equity  suit  may  be  assessed  against  defendant  in  all  the  courts  through 
which  the  case  has  passed. 

Prom  Malheur:  Geobge  E.  Davis,  Judge. 

Statement  by  Mb.  Justice  Moore. 

This  is  a  suit  by  L.  P.  Guillaume  against  the  K.  S.  D.  Fruit 
Land  Company  to  enforce  the  specific  performance  of  a  con- 
tract to  convey  real  property.  The  complaint  alleges  in  effect, 
(1)  that  at  all  times  mentioned  therein  the  defendant  was  and 
now  is  a  private  corporation;  (2)  that,  being  the  owner  in  fee 
of  a  large  body  of  land  in  township  19  south,  range  47  east  of 
the  Willamette  Meridian,  the  defendant  caused  it  to  be  surveyed 
into  blocks  of  40  acres  each,  which  "were  duly  numbered  and 
designated  on  an  official  map  which  is  and  at  all  times  has 
been  by  said  corporation  defendant  recognized  as  the  official 
map  of  its  holdings  in  Malheur  County,  State  of  Oregon";  (3) 
that  on  January  15,  1900,  the  defendant  sold  one  of  these  sub- 
divisions to  the  plaintiff,  who  accepted  its  written  offer  which 
was  addressed  to  him,  setting  out  a  copy  thereof,  from  which 

(48th  Or.— 26) 
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the  following  extracts  are  taken,  as  being  the  only  provisions 
thought  to  be  applicable  herein,  to  wit : 

"The  undersigned  hereby  propose  to  sell  you  a  block  of  their 
land  at  Arcadia,  designated  on  a  map  as  number  'sixteen  (16)' 
which  said  map  is  now  on  file  at  our  office  in  Arcadia,  and  is 
recognized  by  us  as  the  official  and  true  map  of  our  holdings, 
for  the  sum  of  sixteen  hundred  dollars  ($1600.00),  to  be  paid 
for  as  follows,  to  wit:  First,  in  commissions  amounting  to  ten 
(10)  per  cent  on  sales  effected  by  you;  secondly,  in  cash,  should 
the  aforesaid  commissions  fall  short  of  paying  for  the  land.  It 
is  all  to  be  paid  for  in  either  cash  or  commissions  within  three 
years  from  date  hereof,  it  being  understood  that  yo>u,  in  this, 
agree  to  obtain  purchasers  for  our  company  for  the  sale  of 
such  of  our  lands  as  we  place  at  your  disposal.  *  *  This  agree- 
ment to  sell  to  others,  except  yourself,  to  remain  in  force  for 
12  months/' 

It  is  further  averred  that  the  plaintiff  duly  performed  hi* 
part  of  the  contract  and  effected  sales  of  such  land,  aggregat- 
ing $3,860,  for  which  he  is  entitled  to  a  commission  of  $386, 
to  be  credited  on  the  purchase  of  block  No.  16;  that  on  January 
14,  1903,  he  tendered  the  remainder  of  the  consideration  for 
such  block  to  the  defendant  and  requested  a  conveyance  thereof, 
but  it  refused  to  comply  therewith,  whereupon  the  money  so 
due  was  deposited  in  court  for  it,  to  be  paid  on  the  execution 
of  a  good  and  .sufficient  deed  for  the  premises ;  and  that  plain- 
tiff  has  no  plain,  speedy  or  adequate  remedy  at  law. 

The  answer  specifically  denies  each  allegation  of  the  com- 
plaint, except  paragraphs  1,  2  and  3  thereof,  and  avers  that  the 
plaintiff  did  not  obtain  purchasers  for  all  the  land  placed  at 
his  disposal,  and  that  he  did  not  try  to  sell  all  such  lands.  The 
testimony  was  taken  before  referees,  and,  having  been  submitted 
to  the  court,  findings  of  lact  were  made  as  stated  in  the  com- 
plaint, except  that  on  January  14,  1903,  the  plaintiff  called 
at  the  defendants  office,  in  the  absence  of  its  manager,  and 
tendered  to  its  employes  the  sum  of  $1,240,  requesting  the 
execution  of  a  deed  to  the  premises;  that  when  this  suit  was 
instituted  the  plaintiff  left  with  the  clerk  of  the  court  a  cer- 
tificate of  deposit  for  $1,240,  which  was  designed  as  a  tender 
of  the  remainder  of  the  purchase  price  of  block  No.  16,  but 
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that  such  voucher  was  soon  thereafter  withdrawn,  and  at  the 
time  of  the  trial  no  money  was  on  deposit  in  the  court  for  such 
purpose. 

Further  findings  were  made  as  follows: 

"(9)  That  the  lands  referred  to  in  said  agreement  are 
described  as  being  *block  16'  of  defendant's  lands  at  Arcadia, 
as  numbered  on  a  private  unrecorded  map  referred  to  in  the 
complaint,  and  as  remaining  in  the  possession  of  defendant  as 
vendor. 

"(10)  That  from  the  description  referred  to  in  said  agree- 
ment, it  is  impossible  to  determine  the  location  of  said  lands, 
as  the  same  is  indefinite  and  uncertain,  and  not  sufficiently 
described  to  enable  the  court  to  enter  a  decree  herein  with  suf- 
ficient certainty  to  in  any  manner  settle  the  rights  between  the 
parties  hereto  regarding  the  lands  claimed  in  the  complaint/' 

Based  on  these  findings,  the  suit  was  dismissed  and  plaintiff 
appeals.  Rever&ed. 

For  appellant  there  was  a  brief  over  the  names  of  Edmund 
Mills  Wolfe  and  Richard  Cunningham,  with  an  oral  argument 
by  Mr.  Wolfe. 

For  respondent  there  was  a  brief  over  the  names  of  William 
Rufus  King  and  William  H.  Brooke,  with  an  oral  argument  by 
Mr.  King. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  An  examination  of  the  transcript  shows  that  the  court's 
findings  in  respect  to  the  alleged  tender  of  the  remainder  of 
the  purchase  price  of  the  block  and  the  withdrawal  of  the  cer- 
tificate of  deposit  are  fully  supported  by  the  testimony.  Unless 
by  some  act  of  the  defendant  the  plaintiff  was  relieved  from 
the  necessity  of  tendering  the  remainder  of  the  purchase  price, 
his  failure  to  permit  the  certificate  of  deposit  to  remain  with 
the  clerk  of  the  court,  assuming  it  was  sufficient  for  that  pur- 
pose,  must  defeat  his  right  to  the  relief  sought. 

2.  The  testimony  descloses  that,  prior  to  the  expiration  of 
the  three  years  specified  in  the  agreement,  the  plaintiff  received 
from  one  of  the  directors  of  the  defendant  a  letter  in  answer 
to  a  request  for  a  settlement  of  his  commissions,  as  follows : 
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"Ogden,  Utah,  Jan.  7,  1903. 
Kev.  L.  P.  Guillaume, 

Ontario,  Or.: 

Dear  Sir: — 

You  are  not  entitled  to  anything,  as  you  did  not  fulfill  your 
part  of  the  contract. 

Yours  truly,  K.  S.  &  D.  CO. 

We,  on  the  contrary,  have  a  claim  on  you  because  of  your 
abrupt  departure." 

F.  J.  Eiesel,  as  defendant's  witness,  testified  on  cross-exam- 
ination that  he  wrote  this  letter,  but  that  on  reflection  he 
concluded  he  ought  not  to  have  signed  the  defendant's  name 
thereto,  saying  he  was  only  a  director,  and  not  an  officer,  of 
the  corporation.  As  the  commissions  earned  by  the  plaintiff 
formed  a  part  of  the  consideration  for  the  purchase  of  the  block 
of  land,  a  denial  of  any  sum  due  him  on  account  thereof  is 
tantamount  to  a  refusal  to  execute  to  him  a  deed  to  the  prem- 
ises at  the  price  specified;  and,  this  being  so,  the  question  to 
be  considered  is  whether  or  not  the  defendant  was  bound  by  the 
statements  contained  in  such  letter. 

3.  A  corporation  is  represented  by  its  officers,  and  a  director 
thereof  in  his  individual  right  possesses  no  authority  to  act  for 
it  unless  he  has  been  appointed  its  agent,  or  his  acts  and  decla- 
rations have  been  ratified  by  it :  Hartford  Bank  v.  Hart,  3  Day 
(Conn.)  491   (3  Am.  Dec.  274). 

4.  As  the  directors  of  a  corporation,  when  duly  assembled, 
may  constitute  one  of  their  number  an  agent  of  the  artificial 
being  to  transact  a  particular  part  of  the  business  in  which  it 
is  engaged,  so,  too,  they  can  ratify  any  act  of  one  of  their 
number  that  they  could  have  authorized  in  the  first  instance: 
Merrick  v.  Reynolds  Engine  &  0.  C<k,  101  Mass.  381 ;  Lyndon 
Mill  Co.  v.  Lyndon  Literary  &  B.  Inst.,  63  Vt.  581  (22  Atl. 
575,  25  Am.  St.  Rep.  783).  The  transcript  does  not  show  that 
Kiesel  was  appointed  the  defendant's  agent,  nor  does  it  appear 
that  any  testimony  was  produced  directly  proving  that  the 
declarations  contained  in  his  letter  were  ratified.  The  defend- 
ant evidently  derived  a  benefit  by  the  sales  of  its  land  which 
the  plaintiff  negotiated,  and  it  was  liable  to  him  for  the  com- 
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missions  which  he  thereby  earned.  The  corporation  had 
knowledge  of  the  plaintiffs  demands  when  a  copy  of  the  com- 
plaint was  served,  and  thereafter  retaining  the  commissions  and 
setting  up  the  defense  interposed  were  equivalent  to  a  ratifica- 
tion of  Kisel's  declaration,  as  much  so  as  if  it  had  given  the 
notice  that  it  did  not  owe  the  plaintiff  anything.  The  rules  of 
law  do  not  require  the  performance  of  vain  things,  and  as  the 
defendant  would  not  have  accepted  the  remainder  of  the  pur- 
chase price  of  the  block  as  a  consideration  for  the  execution  of 
the  deed,  the  plaintiff  was  not  obliged  to  make  a  tender  thereof 
as  a  condition  precedent  to  his  right  to  a  decree  for  specific 
performance:  Pomeroy,  Contracts,  §  326;  Waterman,  Spec. 
Peri  §  446. 

5.  The  cause  having  been  tried  before  a  referee,  testimony 
was  introduced,  over  objection  and  exception,  to  the  effect  that 
the  plaintiff  was  required  to  sell  all  the  defendant's  land,  about 
1,200  acres,  before  he  was  entitled  to  a  deed  to  block  No.  16. 
An  examination  of  the  parts  of  the  agreement  hereinbefore  set 
out  will  show  that  no  ambiguity  exists  therein  in  relation  to 
this  question,  and  that  the  omission  of  the  word  "all"  preceding 
the  phrase  "such  of  our  lands  as  we  place  at  your  disposal/' 
shows  that  the  contract  is  not  susceptible  to  the  construction 
sought  to  be  placed  upon  it.  The  defendant's  written  proposal, 
when  accepted  by  the  plaintiff,  gave  him  12  months  in  which 
to  secure  purchasers  for  such  lands  for  which  he  was  to  receive 
10  per  cent  of  the  sums  so  secured,  but  he  was  to  have  three 
years  in  which  to  pay  the  remainder  of  the  purchase  price  of 
the  block  selected.  There  was  no  ambiguity  in  the  contract 
in  respect  to  the  consideration  which  the  plaintiff  was  to  pay 
for  the  block  specified,  nor  any  stipulation  that  he  would  secure 
purchasers  for  all  the  land  that  the  defendant  desired  to  sell, 
and  any  testimony  to  the  contrary  was  inadmissible  as  tending 

,  to  vary  the  terms  of  the  written  agreement. 

6.  What  has  been  said  in  relation  to  the  plaintiffs  obligation 
to  obtain  purchasers  for  the  defendant's  land  will  apply  to 
the  averment  in  the  answer  that  he  did  not  try  to  sell  all  such 
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real  property.  Reading  the  contract  in  connection  with  the 
admissions  of  the  answer,  it  will  be  seen  that  block  No.  16  of 
the  defendant's  land  in  Arcadia,  as  designated  on  a  map  on 
file  in  its  office  at  that  place,  and  recognized  by  it  as  the  offi- 
cial and  true  map  of  its  holdings,  is  situated  in  township  19 
south,  range  47  east  of  the  Willamette  Meridian  in  Malheur 
County,  Oregon,  and,  by  the  survey  thereof,  contains  40  acres. 
These  facts  having  been  admitted  by  the  pleadings,  very  little 
testimony  was  offered  in  relation  to  the  identity  of  the  land 
specified.  The  plaintiff  as  a  witness  in  his  own  behalf,  how- 
ever, stated  that  possession  of  the  block  was  given  to  him,  and 
that  he  thereafter  leased  the  premises  to  the  manager  of  the 
defendant  corporation.  The  rule  is  quite  general  that  if  the 
description  clause  of  real  property  as  stated  in  a  written  instru- 
ment is  vague,  the  construction  of  the  language  used  that  has 
been  placed  upon  it  by  the  parties  may  be  shown  by  parol  evi- 
dence as  tending  to  identify  the  premises  intended:  Lanman  v. 
CrooJcer,  97  Ind.  163  (49  Am.  Rep.  437) ;  Truett  v.  Adams,  66 
Cal.  218  (5  Pac.  96) ;  Lovejoy  v.  Lovett,  124  Mass.  270.  Thus, 
when  possession  of  real  property  is  taken  pursuant  to  an  agree- 
ment of  the  vendor,  the  occupation  of  the  premises  by  the 
vendee  may  render  certain  what  otherwise  would  have  been  a 
vague  description  of  the  land  intended  by  the  parties :  Richards 
v.  Snider,  11  Or.  197  (3  Pac.  177) ;  Simpson  v.  Blaisdell,  85 
Me.  199  (27  Atl.  101,  35  Am.  St.  Rep.  348) ;  Ray  v.  Pease,  95 
Ga.  153  (22  S.  E.  190). 

It  is  admitted  by  the  defendant's  counsel  that  when  a  map 
delineating  a  survey  of  real  property  is  referred  to  in  a  deed, 
such  plat  is  to  be  considered  as  a  part  of  the  instrument,  and 
to  be  construed  in  connection  therewith;  but  it  is  contended 
that  the  reference  must  be  to  a  public  chart,  and  as  the  allu- 
sion in  the  case  at  bar  is  to  a  private  map  in  the  office  of  the 
defendant  corporation,  the  rule  adverted  to  is  not  applicable. 
In  Noonan  v.  Lee,  67  U.  S.  (2  Black)  499  (17  L.  Ed.  278), 
reference  was  made  in  a  deed  to  a  plat  that  was  so  defective  as 
not  entitled  to  be  recorded.     In  deciding  the  case,  Mr.  Justice 
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Swayne  says:  "The  proof  in  the  case  shows  clearly  where  the 
plat  was  in  fact  located.  As  regards  the  statute,  the  plat  was 
fatally  defective,  and  afforded  no  warrant  to  the  recording 
officer  for  putting  it  on  record.  Nevertheless,  its  being  there 
was  a  fact,  and  whether  there  or  elsewhere,  the  reference  to  it 
in  a  deed  for  the  purpose  of  fixing  a  boundary  is  sufficient" 
In  Young  v.  Cosgrove,  83  Iowa  632  (49  N.  W.  1040),  in  refer- 
ring to  an  invalid  map  alluded  to  in  a  deed,  the  court  says: 
"The  holder  of  the  title  to  the  land  recognized  the  plat  by 
following  its  descriptions,  and  thus,  as  between  himself  and  his 
grantee,  adopted  it.  Surely,  when  an  instrument  is  referred 
to  to  designate  land,  or  give  description  thereof,  we  are  not 
required  to  hold  such  an  instrument  valid  and  regular  in  order 
to  accept  the  description  it  gives.  A  void  deed  or  a  void  plat 
could  well  describe  lands  which  could  be  properly  and  conven- 
iently referred  to  for  such  description  in  deeds  conveying  them." 
In  Johnstone  v.  Scott,  11  Mich.  232,  it  was  held  that  deeds  of 
town  lots  were  valid,  notwithstanding  the  failure  of  the  pro- 
prietors to  acknowledge  and  record  the  town  plat.  In  deciding 
that  case,  Mr.  Justice  Christiancy  says:  "None  of  our  stat- 
utes in  reference  to  town  plats  go  so  far  as  to  render  deeds  of 
conveyance  between  individuals  void,  because  made  by  refer- 
ence to  an  unacknowledged  or  unrecorded  plat.  But  any  such 
plat,  or  any  other  map  or  plat,  whether  to  be  found  in  a  public 
office  or  in  the  possession  of  any  person,  may  still  be  used  for 
the  purpose  of  identifying  the  land  intended  to  be  conveyed, 
though  no  description  be  given  except  by  reference  to  such  plat 
by  which  the  property  conveyed  could  be  ascertained/' 

We  think  there  can  be  no  doubt  that  the  reference  to  the 
defendant's  official  map  on  file  in  its  office  at  Arcadia,  aud 
proof  of  the  identity  of  the  land,  the  possession  of  which  wa* 
delivered  to  the  plaintiff,  afford  sufficient  data  to  enable  a 
competent  surveyor  to  locate  block  No.  16  as  it  was  surveyed 
on  the  ground,  and  this  being  so,  the  decree  is  reversed,  and 
one  will  be  entered  here  as  prayed  for  in  the  complaint,  provided 
that  the  plaintiff  deposit  with  the  clerk  of  the  lower  court, 
within  30  days  from  the  entry  of  the  mandate  therein,  the  sum 
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of  $1,214,  the  remainder  of  the  purchase  price  due  the  defend- 
ant. 

7.  The  plaintiff  will  recover  his  costs  and  disbursements  in 
both  courts.  Reversed. 

Decided   29   January,   1907. 

On  Motion  fob  Rehearing. 

Mb.  Justice  Moore  delivered  the  opinion  of  the  court. 

In  a  petition  for  a  rehearing,  filed  herein,  attention  is  di- 
rected to  a  misstatement  of  fact  in  the  former  opinion  to  the 
effect  that  the  plaintiff  received  a  letter,  setting  out  a  copy 
thereof,  from  a  director  of  the  corporation,  instead  of  from  a 
stockholder  thereof.  No  distinction,  however,  was  made  be- 
tween a  director  and  a  stockholder  as  to  the  right  of  either  to 
bind  a  corporation  by  his  unauthorized  act,  and  any  inadvert- 
ence in  the  use  of  the  word  mentioned  was  immaterial.  The 
only  legal  principle  involved  of  which  we  entertained  a  doubt, 
was  the  right  of  F.  J.  Kiesel,  a  stockholder  of  the  defendant, 
to  bind  the  corporation  by  a  letter  purporting  to  have  been 
written  by  it,  denying  all  liability  for  commissions  alleged  to 
have  been  earned  by  the  plaintiff,  thereby  excusing  the  latter 
from  making  a  tender  of  the  sum  of  money  admitted  to  be  due 
the  defendant  as  the  remainder  of  the  consideration  for  the 
land.  The  plaintiff,  as  a  witness  in  his  own  behalf,  testified 
that  the  contract  whereby  the  real  property  in  question  was 
stipulated  to  be  sold  and  conveyed  to  him,  though  signed  by 
the  president  and  secretary  of  the  defendant,  was  dictated  by 
Kiesel,  and  that  in  order  to  secure  a  settlement  of  his  demand 
he  wrote  to  such  stockholder,  because  he  considered  him  as  the 
principal  interested  in  the  company.  As  a  witness  for  the 
defendant,  Kiesel  testified  that  he  never  was  manager  of  the 
company,  but,  as  he  owned  one  third  of  the  stock,  he  was  con- 
sulted at  the  time  the  contract  was  drawn  up,  because  he  was 
so  heavily  interested  in  the  corporation.  We  think  it  is  fairly 
inferable  from  the  testimony  that  Kiesel  was  the  agent  of,  and 
authorized  to  act  for,  the  corporation  in  writing  the  letter  to 
plaintiff,  upon  the  faith  of  which  he  acted;  and,  this  being  so, 
the  petition  is  denied. 

Revebsed:  Rehearing  Denied. 
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Armed  10  July,  decided  23  October,   1906. 
HAlfLEY  v.  COMBS. 

87  Pac.  143. 
Monet  Received — Breach  of  Contract  to  Sell — Pleadino  Offer  to 
Perform  bt  Plaintiff. 

1.  In  an  action  to  recover  money  paid  on  a  contract  that  has  been 
repudiated,  as  money  received  to  the  use  of  plaintiff,  no  offer  of  perform- 
ance or  declaration  of  readiness  to  perform  is  necessary. 

Monet  Received — Attachment — Implied  Contract. 

2.  An  action  to  recover  money  paid  on  a  contract  that  the  other  party 
afterward  repudiated  is  in  form  an  action  of  assumpsit  and  the  legal  lia- 
bility to  repay  is  an  implied  contract  for  the  direct  payment  of  money, 
under  B.  ft  C.  Comp.  1 296,  subd.  1. 

Sales — Rioht  of  Rescission  bt  Seller  for  Fault  of  Buyer — Recov- 
ery of  Monet  Paid  in  Part  Performance. 

3.  In  general  terms  it  may  be  stated  that  one  who  has  paid  money  in 
part  performance  of  a  contract  which  he  subsequently  refuses  to  com- 
plete, the  other  party  being;  willing  to  comply  on  his  part,  cannot  recover 
the  sum  so  paid,  but  it  is  a  rule  subject  to  very  many  exceptions  and  the 
particular  facts  will  largely  Influence  the  decision.  If,  however,  the  sub- 
sequent refusal  to  perform  does  not  go  to  the  entire  contract  in  effect, 
then  the  seller  must  perform  and  recoup  his  loss  through  an  action  for 
damages,  or  return  the  consideration. 

Idem. 

4.  Where  the  purchaser  of  a  number  of  articles  agrees  to  determine 
their  quality  before  delivery  and  acceptance,  the  mere  refusal  to  pass 
articles  offered  which  in  fact  were  up  to  the  required  standard,  if  honestly 
done,  is  not  such  a  substantial  abandonment  of  the  contract  as  to  justify 
a  rescission  by  the  seller,  whatever  may  be  the  liability  of  the  purchaser 
in  damages  for  violating  his  agreement  to  buy. 

Sales — Rescission  bt  Purchaber-^-Qubbtion  for  Jurt. 

6.  In  such  a  case  it  is  for  the  jury  to  determine  whether  the  conduct 
of  the  buyer  was  a  refusal  to  comply  with  the  terms  of  the  contract,  sub- 
jecting him  to  damages,  or  was  such  an  abandonment  of  the  contract  as 
to  justify  the  seller  in  rescinding  it  and  forfeiting  the  payment  already 
made. 

Sales — Erroneous  Instruction  as  to  Delivery. 

6.  An  instruction  imposing  on  a  party  to  a  contract  in  litigation  a  con- 
dition not  included  therein  is  so  erroneous  as  to  be  reversible ;  as,  instruct- 
ing that  the  purchaser  in  a  contract  of  sale  is  under  obligation  to  accept 
the  property  at  another  place  than  the  one  named  In  the  writing. 

Competency  of  Evidence — Res  Inter  Alios  Acta. 

7.  Evidence  of  transactions  between*  a  seller  of  property  and  a  third 
person  concerning  the  subject  of  sale,  not  in  the  presence  or  hearing  of  the 
buyer,  are  not  competent  evidence  against  him,  being  acts  between  strang- 
ers by  which  he  ought  not  to  be  injured. 

For  instance :  Where,  under  a  contract  to  sell  a  certain  number  of  arti- 
cles, the  buyer  was  to  satisfy  himself  as  to  the  quality  of  those  offered, 
evidence  that  about  the  time  the  purchaser  began  his  inspection  the  seller 
arranged  with  a  third  person  to  let  the  purchaser  select  from  his  stock  also, 
if  necessary,  in  order  to  get  the  required  number,  is  incompetent,  in  the 
absence  of  a  showing  that  the  purchaser  knew  of  the  arrangement,  since 
it  was  not  a  transaction  in  which  the  buyer  was  concerned. 
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Waivbr  of  Objection  to  Pbbpormancb  or  Contract. 

8.  A  party  to  a  contract  should  state  any  objections  he  may  have  at 
the  time  performance  Is  tendered,  and  such  objections  as  can  then  be 
made  must  be  made  or  they  will  be  considered  waived. 

For  instance:  A  contractor  for  the  purchase  of  a  stated  number  of 
articles  who  made  no  objection  that  the  total  number  was  not  tendered  Mm 
for  examination,  cannot  afterward  claim  a  breach  of  the  contract  because 
the  seller  did  not  offer  for  inspection  the  entire  number  he  agreed  to  sell; 
that  objection  was  waived  by  not  making;  It  at  the  time  of  the  inspection. 

From  Grant:    George  E.  Davis,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  The  William  Hanley  Co.,  a  private  cor- 
poration, against  J.  D.  Combs  to  recover  $3,300  advanced  by 
the  plaintiff  on  an  executory  contract  for  the  sale  of  personal 
property.  The  complaint  alleges  that  on  August  2,  1905,  the 
plaintiff  and  defendant  entered  into  the  following  written  con- 
tract : 

"This  Agreement,  entered  into  this  2d  day  of  August,  1905, 
by  and  between  J.  D.  Combs,  of  John  Day,  Or.,  and  Wm.  Han- 
ley, Mgr.,  of  Burns,  Ore.,  for  and  in  consideration  of  thirty- 
three  hundred  dollars  ($3,300.00)  and  further  consideration 
hereinafter  stated,  that  the  said  J.  D.  Combs  sells  to  Wm. 
Hanley,  Mgr.,  600  head  of  three  and  four  year  old  steers,  now 
in  Bear  Valley  and  vicinity,  at  $2.65  per  hundred,  delivered 
and  weighed  at  Baker  City,  Or.,  on  or  about  1st  day  of  Sep- 
tember, 1905,  cattle  to  be  taken  off  feed  and  water  at  six  o'clock 
in  the  morning  and  weighed  at  two  o'clock  evening,  it  is  further 
agreed  that  said  cattle  shall  be  passed  as  to  quality,  in  Bear 
Valley,  before  starting,  and  that  no  thin-fleshed  or  rough  cat- 
tle, or  Holstein  or  Jersey  blood  shall  be  accepted. 

J.  D.  Combs. 
Wm.   Hanley,   Mgr." 

It  further  alleges  that  under  and  by  virtue  of  the  terms  of 
this  contract  the  plaintiff  advanced  and  paid  to  the  defendant 
$3,300  on  account  of  the  purchase  price  of  the  cattle  mentioned 
and  referred  to  therein,  but  that  defendant  has  wholly  failed, 
neglected  and  absolutely  refused  to  deliver  the  cattle  or  any 
part  thereof  at  Baker  City  or  elsewhere,  or  at  all ;  that  plaintiff 
has  demanded  a  repayment  to  it  of  the  moneys  so  advanced, 
which  has  been  refused.  The  complaint  prays  for  judgment 
for  such  amount,  with  interest  from  the  commencement  of  the 
action. 
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The  answer  admits  the  making  of  the  contract  set  out  in  the 
complaint  and  the  payment  of  the  money  by  the  plaintiff,  and 
affirmatively  alleges  that  on  August  20,  1905,  the  defendant 
tendered  to  the  plaintiff  at  Bear  Valley  600  head  of  cattle  of 
the  kind  and  quality  specified  in  the  contract  for  the  purpose 
of  being  passed  as*  to  quality,  but  that  plaintiff,  without  cause, 
failed,  neglected  and  refused  to  pass  such  cattle  or  any  part 
thereof,  except  222  head,  whereupon  defendant  elected  to  re- 
scind the  contract  and  thereafter  sold  and  disposed  of  the  cattle 
to  other  parties  The  reply  put  in  issue  the  new  matter  alleged 
in  the  answer. 

After  the  commencement  of  the  action  a  writ  of  attachment 
was  sued  out  by  the  plaintiff  and  certain  personal  property 
seized  by  virtue  thereof,  but  on  motion  of  the  defendant  the 
attachment  was  dissolved.  A  trial  was  thereafter  had  and 
a  verdict  rendered  in  favor  of  the  defendant.  Prom  the  judg- 
ment entered  on  such  verdict  plaintiff  appeals,  complaining 
that  the  court  erred  in  dissolving  the  attachment,  in  the  giving 
of  certain  instructions  to  the  jury,  and  in  the  admission  of 
evidence.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Butcher, 
Clifford  &  Cornell,  with  oral  arguments  by  Mr.  William  Fon- 
taine Butcher  and  Mr.  Morton  D.  Clifford. 

For  respondent  there  was  a  brief  over  the  name  of  Cattanach 
d'  Wood,  with  an  oral  argument  by  Mr.  Wells  Warington  Wood. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

1.  The  argument  in  support  of  the  motion  to  dissolve  the 
attachment  is  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  because  it  does  not  allege  that 
the  plaintiff  was  ready,  willing  and  able  to  perform  the  contract 
on  its  part,  or  that  it  tendered  or  offered  to  pay  the  balance  of 
the  purchase  price.  This  is  not  an  action  for  a  breach  of  the 
contract  between  the  plaintiff  and  defendant.  It  is  an  action 
to  rcover  back  money  paid  by  the  plaintiff  thereon  as  money 
had  and  received  by  the  defendant  for  its  use,  on  the  ground 
that  the  contract  has  been  wrongfully  and  unlawfully  rescinded 
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and  put  an  end  to  by  the  defendant.  In  such  an  action  the 
plaintiff  is  not  required  to  allege  or  prove  an  offer  of  perform- 
ance on  its  part,  nor  readiness  to  perform,  whatever  might  be 
the  rule  in  an  action  to  recover  damages  for  a  breach  of  the 
contract:  Main  v.  King,  8  Barb.  535;  Monroe  v.  Reynolds,  47 
Barb.  574.  If  one  of  the  parties  to  a  contract  wrongfully  re- 
fuses to  comply  therewith,  the  other  party,  if  not  himself  in 
fault,  may  elect  to  treat  the  contract  as  rescinded  and  recover 
back  the  consideration,  or  whatever  else  has  been  paid  thereon : 
Bishop,  Contracts,  §  834.  And  he  is  not  6bliged  to  allege  or 
prove  a  tender  or  offer  to  perform  the  rescinded  contract. 

2.  An  action  to  recover  back  the  money  paid  on  a  contract 
which  has  been  wrongfully  rescinded  is  in  form  assumpsit,  and 
is  on  an  implied  contract  within  the  meaning  of  the  attach- 
ment laws  of  this  State:  2  Enc.  PI.  &  Pr.  1016;  8.  (7.  F.  Peat 
Fuel  Co.  v.  Tuck,  53  Cal.  304.  The  complaint  therefore  states 
a  cause  of  action,  and  the  motion  to  dissolve  the  attachment 
should  have  been  denied. 

The  record  discloses  that  on  August  20,  1905,  the  plaintiff's 
manager,  William  Hanley,  and  the  defendant  met  by  agree- 
ment in  Bear  Valley  for  the  purpose  of  passing  upon  the  qual- 
ity of  the  cattle  to  be  subsequently  delivered  by  the  defendant 
to  the  plaintiff  at  Baker  City  in  pursuance  of  the  written  con- 
tract; that  defendant  had  at  the  time  and  place  stated  a  band  of 
578  head  of  cattle  which  he  offered  to  Hanley  for  the  purpose  of 
having  him  pass  upon  the  quality;  that  after  Hanley  looked  the 
band  over  he  selected  therefrom  some  200  or  250  head  as  comply- 
ing with  the  contract  and  such  as  he  would  be  willing  to  accept 
when  delivered,  but  the  defendant,  being  dissatisfied  with  the 
manner  in  which  Hanley  was  cutting  the  cattle,  notified  him  that 
he  would  refuse  to  be  further  bound  by  the  contract,  and  sub- 
sequently sold  the  cattle  to  other  parties,  and  never  delivered 
or  offered  to  deliver  to  plaintiff  any  cattle  whatever  under  the 
contract  in  question.  There  is  much  testimony  in  the  record 
as  to  what  was  said  and  done  by  the  respective  parties  at  the 
time  the  cattle  were  offered  by  defendant  to  plaintiff  for  the 
purpose  of  having  them  passed  as  to  whether  they  were  of  the 
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kind  and  quality  called  for  by  the  contract,  but  this  testimony 
is  unimportant  on  this  appeal.  The  question  for  trial  was 
whether  Hanky's  acts  and  conduct  amounted  to  a  repudiation 
or  abandonment  of  the  contract,  and  the  evidence  in  question 
was  important  as  bearing  on  that  question,  but  its  weight  and 
value  were  for  the  jury. 

3.  Upon  this  point  the  court  instructed  the  jury : 

"If  you  should  find  from  a  preponderance  of  the  evidence  that 
at  any  stage  of  the  passing  upon  the  cattle  in  question  the 
plaintiff  refused  to  pass  and  accept  a  three  or  four  year  old 
steer  which  was  not  in  fact  thin  flesh  or  rough  or  Holstein  or 
Jersey  blood,  the  defendant  had  the  right  to  refuse  any  other 
or  greater  number  of  cattle  for  plaintiff's  inspection,  and  that 
it  would  amount  to  a  repudiation  of  the  agrement  on  the  part 
of  the  plaintiff/' 

And  the  court  further  instructed: 

"If  you  should  find  that  the  defendant  had  at  any  place  in 
Bear  Valley  at  the  time  agreed  upon  600  head  of  cattle  of  the 
kind,  age  and  quality  required,  and  was  ready,  able  and  willing 
to  furnish  them  to  the  plaintiff  to  be  then  and  there  passed  and 
accepted  by  it,  and  the  plaintiff  refused  to  pass  and  accept  278 
head  or  any  less  number  of  such  cattle,  then  the  plaintiff  made 
breach  of  and  repudiated  the  agreement,  and  that  in  that  case 
it  is  not  entitled  to  recover  back  any  part  of  the  money  advanced 
by  it  upon  the  agreement." 

By  these  instructions  the  jury  were  told  in  effect  that  the 
refusal  of  Hanley,  the  plaintiff's  manager,  to  pass  and  accept 
any  one  animal  which,  in  their  opinion,  the  evidence  showed 
to  be  of  the  kind  and  quality  specified  in  the  contract  would  be 
such  a  repudiation  of  the  contract  by  the  plaintiff  as  would 
defeat  a  recovery  in  this  action;  but  this  is  not  the  law.  The 
rule  is  unquestioned  that  a  party  who  has  advanced  money  in 
part  performance  of  a  contract,  and  then  refused  to  proceed  to 
its  ultimate  conclusion,  the  other  party  being  ready  and  willing 
to  perform  on  his  part,  will  not  be  permitted  to  recover  back 
what  he  has  advanced :  Ketchum  v.  Evertson,  13  Johns.  359  (7 
Am.  Dec.  384) ;  Hansbrough  v.  Peck,  72  TT.  S.  (5  Wall.)  497 
(18  L.  Ed.  520)  ;  Gibbons  v.  Hayden,  3  Kan.  App.  38  (44  Pac. 
445)  ;  Nets  v.  O'Brien,  12  Wash.  358  (41  Pac.  59,  50  Am.  St. 
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Sep.  894) ;  Walter  v.  Reed,  34  Neb.  544  (52  N.  W.  682).  But 
it  is  not  every  breach  that  will  amount  to  such  a  repudiation 
or  authorize  the  other  party  to  rescind  the  contract  and  retain 
what  has  been  paid  or  advanced  thereon.  The  nature  of  each  case 
must  be  considered,  and,  as  Mr.  Bishop  says,  it  is  probably 
impossible  to  state  a  rule  applicable  to  all  the  varying  facts. 
After  quoting  from  some  of  the  decisions  he  says :  "In  general 
terms,  the  doctrine  is  that  the  breach,  to-  justify  a  rescission, 
must  be  of  a  dependant  covenant,  or  willful,  or  in  a  substantial 
part  comprehending  the  root  of  the  whole:"  Bishop,  Contracts 
(En.  Ed.),  §  828.  And  if  the  breach  by  a  vendee  be  not  of  such 
a  character  as  to  amount  to  a  repudiation  of  the  contract  or  a 
refusal  to  proceed  to  its  ultimate  conclusion,  and  the  seller, 
without  a  demand  or  offer  to  perform  and  without  notice  to 
the  vendee,  disposes  of  the  subject  of  the  contract,  the  latter 
may  treat  it  as  a  wrongful  rescission,  and  the  law  will  give  him 
a  right  of  action  to  recover  back  the  consideration  paid  in  part 
performance:  Monroe  v.  Reynolds,  47  Barb.  574;  Fancher  v. 
Goodman,  29  Barb.  315 ;  Raymond  v.  Bearnard,  12  Johns.  274 
(7  Am.  Dec.  371). 

4.  Now,  in  this  case,  the  cattle  which  defendant  agreed  to 
sell  and  deliver  to  the  plaintiff  were  to  be  passed  as  to  quality 
in  Bear  Valley  before  being  driven  to  Baker  City  for  final 
delivery.  It  was  the  duty  of  the  plaintiff  to  comply  in  good 
faith  with  this  part  of  the  contract,  and  if  by  words,  or  by  their 
equivalent  in  acts,  it  refused  to  do  so,  the  defendant  could  law- 
fully rescind.  But  before  he  could  treat  the  contract  as  at  an 
end,  dispose  of  the  property  to  other  parties  and  keep  the  $3,300 
advanced  thereon  by  the  plaintiff,  it  must  appear  that  the 
plaintiff's  words,  acts  or  conduct  were  willful  or  amounted  to 
a  repudiation  or  abandonment  of  the  contract  "in  some  substan- 
tial part,  comprehending  the  whole  "  The  mere  refusal  to  pass 
cattle  which  in  fact  complied  with  the  contract,  if  done  in  good 
faith,  would  not  of  itself  amount  to  such  a  repudiation,  and 
would  not  justify  the  defendant  in  rescinding  the  contract,  al- 
though it  might  Tender  plaintiff  liable  in  damages  for  a  breach 
thereof.     The  case  turns  upon  the  question  whether  the  plain- 
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tiff  abandoned  or  repudiated  the  contract,  or,  in  other  words, 
refused  to  proceed  to  its  ultimate  conclusion,  and  not  whether 
its  agent  may  have  been  mistaken  in  his  judgment  as  to  the 
quality  of  some  of  the  cattle  offered  to  him  by  the  defendant 
for  passing,  or  whether  he  may  have  been  unnecessarily  exacting 
in  his  requirements  as  to  quality. 

5.  The  case  should  have  been  submitted  to  the  jury  upon  this 
theory,  leaving  them  to  find  from  the  entire  testimony  whether 
plaintiff's  acts  and  conduct  amounted  in  effect  to  an  abandon- 
ment or  repudiation  of  the  contract  or  a  refusal  to  comply  with 
its  terms.  The  instructions  as  given  were  erroneous  because 
they  did  not  conform  to  this  principle. 

6.  These  instructions  and  others  given  by  the  court  were  also 
erroneous  because  they  imposed  the  duty  upon  plaintiff,  not 
only  to  pass  the  cattle  as  to  quality  in  Bear  Valley,  but  to 
accept  them  at  that  place,  while  the  contract  expressly  provides 
that  the  cattle  shall  be  delivered,  accepted  and  paid  for  at  Baker 
City.  They  were  to  be  passed  as  to  quality  only  in  Bear  Valley, 
and  no  acceptance  was  contemplated  until  final  delivery. 

7.  The  defendant  was  permitted  to  prove  on  the  trial,  over 
plaintiffs  objection  and  exception,  that  about  the  time  the 
plaintiffs  manager  began  inspecting  the  cattle  in  Bear  Valley 
he  made  arrangements  with  one  Brown  to  turn  in  on  his  con- 
tract with  plaintiff  150  head  belonging  to  Brown  if  necessary. 
This  evidence  was,  we  think,  under  the  circumstances,  incom- 
petent. The  plaintiff  was  not  informed  of  the  arrangement 
between  defendant  and  Brown,  nor  was  it  advised  that  the 
Brown  cattle  were  to  be  considered  as  a  part  of  the  number 
which  the  defendant  agreed  to  sell  to  it,  nor  was  any  such  cattle 
offered  to  it  for  passing  as  to  quality.  The  arrangement  was 
wholly  between  Brown  and  the  defendant,  and  had  no  connec- 
tion with  the  contract  in  question. 

8.  Moreover,  no  objection  was  made  by  plaintiff  to  passing 
upon  the  cattle  offered  because  the  entire  number  was  not  ten- 
dered at  the  time,  nor  did  it  refuse  to  proceed  with  the  contract 
on  that  account.  It  therefore  cannot  now  claim  that  the  defend- 
ant did  not  comply  with  his  contract  because  he  did  not  offer 
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for  passing  at  the  time  the  entire  number  of  cattle  which  he 
agreed  to  deliver  at  Baker  City. 
Judgment  reversed,  and  new  trial  ordered.  Reversed. 
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STATE  v.  WHITE. 

87  Pac.  137. 

Indictment — Conjunctive  Charge  Not  Duplicitous  Unless  the  Acts 

Charoed  Are  Repugnant. 

1.  Under  the  rule  established  in  this  state  that  an  information  may 
conjunctively  charge  acts  disjunctively  enumerated  in  a  statute,  an  infor- 
mation charging  that  defendant  forcibly  seized,  confined,  inveigled  and  kid- 
napped another  is  sufficient  under  Section  1774,  B.  &  C.  Comp.,  subjecting 
to  punishment  every  person  who  without  lawful  authority  forcibly  seises 
and  confines  another,  or  inveigles  or  kidnaps  another,  with  Intent  to  send 
him  out  of  the  state  against  his  will.  All  the  acts  charged  may  be  com- 
mitted in  a  single  kidnapping,  since  no  one  is  repugnant  to  any  of  the 
others. 

Right  op  Judos  to"  Discharge  Accepted  Juror  for  Cause. 

2.  A  trial  judge  is  in  duty  bound  to  see  that  an  impartial  jury  Is 
selected,  and  to  that  end  he  may  excuse  persons  who  have  been  accepted 
by  both  sides,  if  in  his  judgment  they  ought  not  to  serve,  and  for  reasons 
not  named  in  the  statute,  the  discretion  thus  exercised  being  subject  to 
review. 

Discharging  Jurors  by  Court — Peremptory  Challenges. 

3.  The  right  of  peremptory  challenge  is  one  of  rejection  and  not  of 
selection,  and  the  fact  that  a  judge  sua  sponte,  over  objection  and  after 
a  party  has  exhausted  his  peremptory  rights,  excuses  a  juror  who  has  been 
accepted  by  both  parties,  does  not  constitute  error,  since  the  party  ag- 
grieved is  not  thereby  deprived  of  a  challenge,  and  he  has  no  right  to 
Insist  that  any  particular  juror  shall  serve. 

Criminal  Law — Incidental  Evidence  or  Other  Crimes. 

4.  Evidence  of  other  offenses  than  the  one  charged  is  not  on  that 
ground  incompetent  if  it  is  sufficiently  connected  with  the  charge  under 
investigation,  the  jury  being  properly  instructed  as  to  the  purpose  for 
which  it  may  be  considered. 

For  Instance:  In  a  prosecution  for  kidnapping,  where  the  jury  are 
instructed  at  defendant's  request  that  he  is  not  charged  with  enticing 
seamen  and  that  he  cannot  be  found  guilty  of  such  offense,  he  is  not 
prejudiced  by  evidence  tending  to  prove  that  crime  as  part  of  the  kid- 
napping. 

Witnesses— Impbachment — Particular  Wrongful  Acts. 

5.  Under  B.  &  C.  Comp.  1 862,  providing  that  a  witness  may  not  be 
impeached  by  evidence  of  particular  wrongful  acts,  testimony  regarding 
the  desertion  of  certain  witnesses  from  a  ship  is  inadmissible. 

Criminal  Law — Evidence — Experts — Competency. 

6.  A  witness,  who  has  been  a  practicing  physician  and  surgeon  for  17 
years,  and  who  has  described  a  person's  bodily  condition,  may  give  his 
opinion  as  an  expert  as  to  the  cause  of  such  condition:  State  v.  Simonis, 
39  Or.  114,  distinguished. 
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Hearsay  Evidence — Harmless  Error, 

7.  Error  In  admitting  hearsay  evidence  Is  harmless  where  the  same 
Information  is  given  by  other  witnesses  without  objection. 

For  Instance :  In  a  prosecution  for  kidnapping,  the  refusal  to  strike  out 
as  hearsay  testimony  of  the  person  kidnapped  as  to  what  third  persons 
said  defendant  had  stated  to  them  is  not  prejudicial  to  defendant,  where 
one  of  such  third  persons  testifies  to  what  defendant  told  them  and  it  is 
substantially  the  same  as  the  hearsay  testimony. 

Same — Further  Illustration. 

8.  In  a  prosecution  for  kidnapping  a  seaman,  statements  by  a  third 
person  as  to  what  defendant  said  he  would  do  to  the  prosecuting  witness 
if  he  attempted  to  board  a  certain  ship  were  properly  admitted  over  objec- 
tion that  defendant  did  not  hear  them,  where  it  is  shown  defendant  heard 
the  Important  statements,  though  he  did  not  hear  the  preliminary  conver- 
sation, and  afterward  made  practically  the  same  statements. 

Evidence  of  Co-Conspirators — Competency — Proof  of  Conspiracy. 

9.  Evidence  of  acts  done  by  alleged  conspirators  in  pursuance  of  the 
alleged  conspiracy  may  be  admitted  before  the  existence  of  such  unlawful 
agreement  Is  entirely  established,  the  order  of  proof  being  in  the  discretion 
of  the  trial  judge.  If  the  judge  shall  finally  consider  the  showing  as  to 
the  conspiracy  insufficient,  he  should  strike  out  the  evidence  of  specific 
acts  and  instruct  the  jury  to  disregard  it 

Criminal  Law — Witnesses — Propriety  of  Discharging  Codefbndants 
to  Testify  for  Defendant. 

10.  The  court  exercised  its  discretion  wisely  in  declining  to  discharge 
the  codefendants  under  Section  1397,  B.  ft  C.  Comp.,  that  they  might 
become  witnesses  for  the  defendant,  since  there  was  sufficient  testimony 
to  justify  bringing  them  both  to  trial. 

Criminal  Law— Instruction  as  to  Inference  From  Failure  of  Co- 
defendant  to  Testify. 

11.  It  is  not  obligatory  on  a  trial  judge,  under  Section  1397,  B.  ft  C. 
Comp.,  to  instruct  a  jury  in  a  criminal  case  that  no  unfavorable  Inference 
is  to  be  drawn  from  the  fact  that  a  codefendant  not  on  trial  falls  to 
testify  for  the  defendant. 

Prom  Multnomah.  Arthur  L.  Frazer,  Judge. 

Statement  by  Mr.  Justice  Hailey. 

This  is  a  prosecution  for  kidnapping  against  James  White 
and  others.  In  February,  1903,  the  defendants  were  partners 
in  conducting  a  sailor  boarding  house  in  Portland,  Oregon,  and 
also  engaged  in  furnishing  crews  to  vessels  in  that  port.  On 
the  11th  of  that  month  the  prosecuting  witness,  Buren,  a  sailor, 
and  two  sailor  friends,  Cyren  and  Pearson,  were  in  Portland, 
but  were  not  staying  at  the  boarding  house  of  the  defendants. 
In  the  forenoon  of  that  day  they  went  to  the  British  consul's 
office  and  signed  shipping  articles  with  the  ship  Riversdale, 
then  at  anchor  on  the  east  side  of  the  Willamette  River.  As 
they  were  going  away  from  the  office  of  the  consul,  the  defend- 

(48th  Or.— 27) 
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ants  Harry  White  and  Smith,  and  one  Jack  Grant,  who  was 
also  interested  in  the  sailor  boarding  house  business  and  in 
furnishing  crews  for  ships,  in  which  latter  transactions  he  pro- 
rated with  the  defendants,  were  all  seen  standing  on  a  corner 
opposite  the  consul's  office,  and  Harry  White  was  seen  to  walk 
rapidly  away  down  Third  street.  This  occurred  about  11  o'clock 
in  the  forenoon.  Shortly  afterwards  these  sailors  met  Grant 
and  Harry  White,  and  in  answer  to  an  inquiry  told  them  that 
they,  the  sailors,  had  signed  with  the  Biversdale,  and  Grant 
then  told  them  to  keep  away  from  the  ship,  and  Cyren  says: 
"He  told  us  that  three  or  four  times,  to  keep  away  from  the 
ship.  Harry  White  heard  that"  and  also  that  "the  two  White 
brothers  had  said  that  they  would  give  us  a  good  thrash- 
ing if  we  went  on  that  ship,"  and  that  Harry  White  was  there 
when  Grant  made  the  last  statement  About  half  an  hour  later 
Cyren  and  Pearson  again  met  Grant  and  Harry  White,  when 
White  said,  as  testified  by  Cyren:    "He  was  going  to  give  us 

if  we  went  on  that  ship.    He  said  we  had  no  business 

to  sign  on  her,  because  we  were  not  in  their  house — not  any  of 
their  boarding  houses.  He  said  we  did  not  belong  to  their 
ships."  After  noon  of  that  day  the  three  sailors,  Buren,  Cyren, 
and  Pearson,  hired  an  express  wagon  to  haul  their  "gear,"  as  one 
of  them  termed  his  baggage,  to  the  dock  where  the  ship  Biversdale 
was  lying,  and  as  they  approached  the  dock,  walking  ahead  of 
the  express  wagon,  James  White  was  seen  there  in  company 
with  three  sailors,  who  immediately  set  upon  them  and  knocked 
Buren  down  and  trampled  him,  and  assaulted  and  threw  stones 
at  Cyren  and  Pearson,  who  succeeded  in  escaping  to  the  ship. 
During  the  trouble  White  stood  by  and  told  the  assailants  to 
"give  him  hell,  boys."  After  Buren  had  been  beaten,  kicked, 
jumped  upon  and  generally  misused,  White  ordered  the  assault- 
ing sailors  to  put  him  in  the  express  wagon,  and  had  him  taken 
to  the  defendant's  boarding  house.  When  defendant  reached 
the  house,  Buren  was  there  sitting  in  a  chair,  and  Harry 
White  and  Smith,  the  other  defendants,  were  there  also,  and 
also  the  three  assaulting  sailors,  who  had  come  from  the  dock. 
One  of  the  White  brothers  paid  the  expressman  for  hauling 
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Buren  to  the  house.  Buren  was  given  a  drink  of  whisky  by  one 
of  the  White  brothers — he  did  not  know  which — and  then  was 
taken  upstairs  and  put  to  bed  by  their  order. 

Testifying  as  to  what  occurred  afterwards,  Buren  said : 
"I  got  another  whisky  up  there,  but  do  not  know  who  brought 
it.  *  *  A  little  before  dark  that  same  night  James  White 
came  to  the  room  and  asked  me  if  I  could  go  tor  Vancouver.  I 
told  him  I  was  sick  and  could  not  go;  and  they  said  they  would 
see  about  it  in  the  morning  if  I  was  better.  He  said  the  police- 
men were  looking  for  me,  and  the  detectives  would  put  me  in 
jail  and  take  me  aboard  that  ship  when  it  was  ready  to  go,  and 
I  would  be  safer  in  Vancouver.  *  *  It  was  after  the  whisky 
had  been  brought  to  me  in  the  bedroom.  While  I  was  upstairs 
in  the  bedroom  my  stomach  and  head  were  in  bad  condition. 

*  *  I  was  sick  at  my  stomach  and  had  to  lay  down  on  my  back, 
as  I  had  to  throw  up  when  I  laid  down  on  my  side.  I  did  not 
take  any  medicine  except  a  little  white  capsule  the  housekeeper 
gave  me,  and  he  gave  me  some  whisky  afterwards." 

And  then,  speaking  about  going  to  Vancouver,  witness  testi- 
fied: 

"A  fellow  came  up  and  told  me  to  put  my  clothes  on,  we 
have  to  go  to  Vancouver.  He  said,  *A  policeman  will  soon  be 
up  here  in  the  house/  I  said,  'I  am  sick.  It  is  bad  for  me  to 
go  over  there.'  *  *  They  told  me  to  be  quick  that  the  police- 
man would  soon  be  there.  *  *  Smith  was  on  the  outside  once 
when  I  saw  out  in  the  door.  Be  was  standing  there  when  I  was 
ready,  and  we  went  downstairs.  Billy  Smith  handed  me  a  bottle 
of  whisky,  and  told  me  to  use  it  if  I  felt  weak  and  sick. 

*  *  When  we  came  to  Woodlawn,  we  had  to  wait  there  a  while 
for  a  Vancouver  car.  When  the  Vancouver  car  came  they 
brought  me  in  it.  *  *  When  we  came  over  to  the  ferry,  Jim 
White  came  against  the  stair.  *  *  When  Jim  White  came  down 
to  the  ferry  he  asked  me  how  I  felt,  and  I  told  him  I  felt  sick, 
and  he  said  we  might  go  and  have  a  bath,  and  he  brought  me  up 
to  the  barber  shop  there.  *  *  Jim  White  told  this  fellow  in  the 
shop  to  make  the  bath  ready  and  make  it  as  hot  as  possible. 

*  *  And  then  he  says,  'I  will  go  up  in  town  and  get  a  room  for 
you.    I  will  be  back  in  a  few  minutes.' " 

Then,  after  testifying  about  White  taking  him  to  a  hotel  and 
getting  him  a  room,  he  said : 

"He  brought  me  to  bed  and  asked  me  if  I  wanted  to  have 
anything  to  eat  *  *  and  went  away,  *  *  and  then  came  back 

*  *  and  asked  me  how  I  felt  and  something  more — I  cannot 
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remember  all — and  then  when  he  went  away  again  he  told  me 
to  put  on  the  iron  bolt  inside  of  the  door,  to  lock  the  door  with 
the  bolt.  'I  will  call  your  name  and  knock  on  the  door  when  I 
come  up  again/  he  said.  *  *  When  Jim  White  told  me  to  lock 
the  door  he  said  something  about  letting  nobody  come  in,  but  I 
can't  exactly  say  what  it  was." 

When  asked  why  he  went  to  Vancouver,  he  said:  "They 
brought  me  over  there.  I  could  not  go  myself."  And,  when 
asked  if  he  desired  to  go  to  Vancouver,  Buren  answered,  "I 
could  not  say  'no/  I  was  afraid  of  the  sailors;  they  were 
drunk."  He  also  testified  that  he  was  taken  to  Vancouver  in 
the  afternoon,  and  the  defendant  James  White  met  him  at  the 
ferry  there,  and  White  says  he  first  saw  Buren  in  Vancouver  be- 
tween 3  and  4  o'clock  in  the  afternoon.  Between  2  and  3  o'clock, 
and  after  Buren  had  been  taken  from  the  boarding  house  by  two 
sailors  whom  he  did  not  know,  and  one  of  whom  accompanied 
him  to  Vancouver  and  left  him  after  the  defendant  James 
White  had  taken  him  to  the  barber  shop,  the  harbor  master, 
Biglin,  called  at  defendants'  boarding  house  and  asked  Harry 
White  where  Buren  was,  and  White  said  he  had  gone  to  Califor- 
nia. That  night  the  defendant  was  arrested  in  Vancouver,  and 
the  next  day  the  other  defendants  were  present  in  Buren's  room 
in  Vancouver  when  the  harbor  master,  Biglin,  and  other  per- 
sons were  there  questioning  Buren.  Later  an  information  was 
filed  against  defendants  jointly  for  the  crime  of  kidnapping  the 
prosecuting  witness,  Buren.  Upon  separate  trial  of  the  defend- 
ant James  White,  he  was  convicted,  and  appealed  from  the  judg- 
ment of  conviction  to  this  court,  and  alleges  numerous  assign- 
ments of  error.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Dan  J. 
Malwrkey  and  Pipes  &  Tifft,  with  an  oral  argument  by  Mr. 
Martin  Luther  Pipes. 

For  the  state  there  was  a  brief  over  the  names  oi  A.M.  Craw- 
ford, Attorney  General;  John  Manning,  District  Attorney,  and 
Robert  Graves  Morrow,  A.  C.  Spencer  and  W.  T.  Hume,  with 
an  oral  argument  by  Mr.  Morrow. 

Mr.  Justice  Hailey  delivered  the  opinion  of  the  court: 


Oct.  1906]  State  v.  White.  421 

1.  The  information  was  filed  under  Section  1774,  B.  &  C. 
Comp.,  and  charged  that  defendants  did.  without  lawful,  or 
any,  authority,  unlawfully  and  feloniously  and  forcibly  seise, 
confine,  inveigle  and  kidnap  one  C.  A.  Buren,  with  the  intent 
of  them,  the  said  defendants,  unlawfully  and  feloniously  to 
cause  him,  the  said  Buren,  against  his  will,  to  be  sent  out 
of  the  State  of  Oregon  and  into  the  State  of  Washington.  A 
demurrer  was  filed  to  the  information,  but  the  only  ground 
urged  at  the  hearing  was  that  it  charged  more  than  one  crime, 
"in  that  it  charges  that  the  defendants  did  forcibly  seize  and 
confine  and  did  inveigle  and  kidnap  one  C.  A.  Buren/'  The 
defendant  contends  that  there  are  two  kinds  of  kidnapping 
under  our  statute — the  one  forcible,  by  seizing  and  confining, 
the  other  fraudulent,  by  inveigling — and  that  they  are  so  dif- 
ferent as  to  be  repugnant  to  each  other,  and  each  constitutes  a 
separate  and  distinct  crime,  though  defined  in  and  prohibited 
by  the  same  section  of  the  Code  and  punished  in  the  same  way. 

Section  1774,  B.  &  C.  Comp.,  provides : 

"Every  person  who  without  lawful  authority  forcibly  seizes 
and  confines  another,  or  inveigles  or  kidnaps  another,  with  in- 
tent *  *  to  cause  such  other  person  to  be  sent  out  of  this  state 
against  his  will  shall  be  punished,"  etc. 

This  court  has  repeatedly  held  that  where  a  statute  makes  it  a 
crime  to  do  either  of  several  acts  stated  disjunctively  therein,  all 
of  such  acts  may  be  embraced  in  one  count,  using  the  conjunc- 
tion "and"  where  "or"  occurs  in  the  statute:  State  v.  Cwrr,  6 
Or.  133;  State  v.  Bergman,  6  Or.  341;  State  v.  Dale,  8  Or.  229; 
State  v.  Humphreys,  43  Or.  47  (70  Pac.  824) ;  Cranor  v.  Al- 
bany, 43  Or.  147  (71  Pac.  1042).  Under  this  rule  the  commis- 
sion of  any  one  or  all  of  the  acts  named  in  this  statute  con- 
stitutes only  one  crime,  that  of  kidnapping.  We  fail  to  see 
wherein  the  acts  charged  are  so  different  in  character  as  to  be 
repugnant  to  each  other,  but,  on  the  contrary,  think  that  the 
crime  charged  could  have  been  committed  by  doing  any  one  or 
all  of  the  acts  alleged.  Our  belief  in  this  respect  is  fully  sus- 
tained by  the  evidence  in  this  case,  which  clearly  shows  that 
after  Buren  had  been  cruelly  assaulted  and  beaten  into  submis- 
sion by  thugs  under  the  evident  control  of  the  defendant  he 
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was  taken  to  the  boarding  house  of  defendants  and  there  con- 
fined in  a  room  and  later  inveigled  to  go  to  Vancouver,  Wash- 
ington, by  the  fraudulent  representation  that  he  would  be 
arrested  by  officers  if  he  failed  to  do  so,  thus  showing  that  both 
the  forcible  and  fraudulent  acts  of  the  statute  could  be  consist- 
ently performed  in  committing  the  crime  of  kidnapping.  The 
demurrer  was  properly  overruled. 

2.  After  10  jurors  had  been  accepted,  but  not  sworn,  and 
after  the  defendant  had  exhausted  all  his  peremptory  challenges, 
upon  leave  of  the  court  the  prosecution  further  examined  a 
certain  juror  who  had  already  been  accepted  by  both  parties 
as  to  his  qualifications,  and  learned  that  he  was  related  to  one 
of  the  counsel  for  defendant  and  distantly  connected  by  mar- 
riage with  the  defendant.  In  answer  to  a  question  as  to  whether 
or  not  the  fact  of  this  relationship  would  affect  him  in  the  trial 
of  the  case  or  cause  him  to  be  influenced  in  rendering  his  ver- 
dict, the  juror  said: 

"No;  it  would  not,  although  I  go  into  the  case  at  a  disad- 
vantage at  the  present  time,  as  long  as  the  question  has  been 
brought  up.  Yet  I  might  have  an  honest  opinion  in  his  favor 
under  the  evidence  that  I  might  not  have  had  when  I  went  in 
the  case.  I  feel  that,  if  I  had  my  way,  I  would  sooner  be  let 
off." 

He  was  then  asked : 

"And  you  think  that  the  investigation  having  been  opened 
you  would  be  embarrassed  so  you  would  not  be  able  to  do  the 
defendant  justice?" 

To  this  he  replied,  "I  would  like  to  do  every  one  justice." 
The  court  then  said,  "You  would  prefer  to  be  excused  and  not 
serve  on  this  jury?"  To  which  he  answered,  "Yes,  sir.."  The 
court  on  its  own  motion,  and  over  the  objection  of  the  defend- 
ant, then  excused  the  juror.  After  three  more  jurors  had  been 
accepted  by  both  parties,  at  his  own  request  to  be  excused  from 
serving  on  the  jury,  an  accepted  juror,  W.  S.  Drake,  was  excused 
by  the  court,  who  used  the  following  language : 

"I  think  I  will  excuse  Mr.  Drake.  He  has  a  case  assigned 
for  tomorrow  morning.  We  will  hardly  finish  this  case  today. 
The  jury  may  be  out  all  night  and  Mr.*  Drake  would  not  be  in 
condition  to  conduct  his  own  case  tomorrow..  You  may  call 
another  juror." 
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After  the  juror  Drake  had  been  excused,  another  juror  was 
called  and  examined  as  to  his  qualifications  by  defendant's  coun- 
sel, and  defendant,  after  such  examination,  asked  leave  to  chal- 
lenge such  juror  peremptorily,  which  leave  was  refused  and  de- 
fendant then  peremptorily  challenged  the  juror,  but  the  chal- 
lenge was  denied  for  the  reason  that  defendant  had  already  ex- 
hausted his  peremptory  challenges,  and  exceptions  were  duly 
saved  by  defendant.  The  jury  was  then  sworn  and  the  cause  tried. 
Error  is  assigned  in  excusing  the  two  jurors  after  the  defend- 
ant had  exhausted  his  peremptory  challenges  and  in  denying 
his  peremptory  challenge  to  the  last  juror. 

In  Kumii  v.  Southern  Pacific  Co.  21  Or.  510  (28  Pac.  637) 
speaking  of  the  determination  of  the  competency  of  a  juror, 
Mr.  Justice  Bean  says :  "The  determination  of  his  competency, 
therefore,  necessarily  becomes  primarily  a  question  for  the  trial 
court,  keeping  ever  in  view,  as  it  should,  that  the  ultimate 
object  to  be  attained  is  a  trial  by  a  fair  and  impartial  jury. 
The  question  is  wisely  left  largely  to  the  sound  discretion  of 
that  court,  and  its  findings  upon  a  challenge  to  a  juror  for  act- 
ual bias,  where  there  is  any  reasonable  question  as  to  his  com- 
petency, ought  not  to  be  reviewed  by  an  appellate  court  unless 
it  clearly  appear  that  such  discretion  has  been  arbitrarily  exer- 
cised." It  is  the  duty  of  the  trial  judge  to  see  that  a  fair  and 
impartial  jury  is  obtained,  and  he  may  in  the  exercise  of  a 
sound  discretion,  and  before  the  jury  is  complete,  excuse  incom- 
petent and  disqualified  jurors,  although  no  challenge  or  objec- 
tion has  been  interposed  and  for  causes  not  enumerated  in  the 
statute:  Commonwealth  v.  Livermore,  4  Gray,  19;  Atlas  Min. 
Co.  v.  Johnston,  23  Mich.  36 ;  People  v.  Carrier,  46  Mich.  444 
(9  N.  W.  487) ;  People  v.  Thacker,  108  Mich.  658  (66  N.  W. 
562) ;  People  v.  Arceo,  32  CaJ.  40;  Sutton  v.  Fox,  55  Wis.  536 
(13  N.  W.  477,  42  Am.  Eep.  744).  The  reasons  for  excusing 
these  jurors  appear  upon  the  record,  and  we  see  no  abuse  of  the 
discretion  lodged  in  the  court  in  such  matters. 

In  State  v.  Boon,  80  N.  C.  462,  a  juror  accepted  by  the 
defendant  afterwards  stated  that  he  was  related  to  both  the 
deceased  and  the  defendant  and  requested  to  be  excused,  and 
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the  action  of  the  court  in  directing  him  to  stand  aside  wag 
sustained  upon  appeal.  In  People  v.  Carrier,  46  Mich.  444  (9 
N.  W.  487),  the  juror  was  qualified,  and  had  been  accepted  by 
both  parties,  but  after  stating  to  the  court  that  he  was  in 
attendance  on  court  as  a  witness  in  the  next  case  to  be  tried, 
he  was  excused  over  the  objection  of  the  defendant,  and  the 
action  of  the  court  approved  on  appeal.  In  Atlas  Min.  Go.  v. 
Johnston,  23  Mich.  36,  under  a  statute  providing  that  "the 
twelve  first  persons  who  shall  appear  as  their  names  are  drawn 
and  called,  and  shall  be  approved  as  indifferent  between  the 
parties,  shall  be  sworn,  and  shall  be  the  jury  to  try  the  cause," 
the  court,  in  commenting  upon  the  meaning  of  this  statute, 
said :  "We  think  within  the  fair  meaning  of  this  statute,  when 
compared  with  the  other  provisions  in  reference  to  jurors  and 
read  in  the  light  of  the  decisions,  that  the  first  two  jurors  may 
properly  be  said  not  to  have  been  approved  as  indifferent  be- 
tween the  parties.  And,  though  it  would  be  ground  of  error 
for  the  court  to  admit  a  juror  who  is  challenged  and  ought  to 
have  been  rejected,  it  is  no  ground  of  error  for  the  court  to  be 
more  cautious  and  strict  in  securing  an  impartial  jury  than  the 
law  actually  required,  and  that  for  this  purpose  the  court  may 
very  properly  reject  a  juror  on  a  ground  which  would  not  be 
strictly  sufficient  to  sustain  a  challenge  for  cause,  or,  in  other 
words,  when  the  refusal  to  sustain  the  challenge  would  not  con- 
stitute error.  So  long  as  an  impartial  jury  is  obtained,  neither 
party  has  a  right  to  complain  of  this  course  by  the  court;  and 
especially  when,  as  in  this  case,  no  objection  was  taken  by 
either  party  to  the  competency  or  impartiality  of  the  jury  which 
was  obtained."  In  the  foregoing  case  no  challenge  or  objection 
was  taken  by  either  party  to  either  of  the  two  jurors  excused, 
and  they  were  not  subject  to  challenge  under  the  statute,  and  it 
was  claimed  by  the  defendant  that  he  was  entitled  as  a  matter 
of  right  to  have  the  case  tried  by  the  12  jurors  whose  names 
were  first  drawn  from  the  box,  but  the  court  held  otherwise. 
'  3.  The  only  question,  then,  is,  did  the  court  abuse  its  discre- 
tion by  excusing  these  jurors  after  the  defendant  had  exhausted 
his  peremptory  challenges?     In  O'Neil  v.  Lake  Superior  Iron 
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Co.  67  Mich.  560  (35  N.  W.  162),  after  the  plaintiff  had  ex- 
hausted  his  peremptory  challenges,  a  juror  who  had  heen  pre- 
viously examined  and  not  rejected  by  the  plaintiff  requested  to  be 
excused  for  the  reason  that  he  did  not  think  he  had  sufficient 
understanding  of  the  English  language  to  qualify  him  to  sit 
as  a  juror,  and  the  court  excused  him  over  the  objection  of 
plaintiff,  who  objected  on  the  ground  that  he  had  already  ex- 
hausted his  peremptory  challenges  and  consequently  some  person 
would  be  drawn  instead  of  the  juror  against  whom  he  would  be 
debarred  from  exercising  his  privilege  of  peremptory  challenge. 
The  court  said:  "The  fact  that  the  party  had  exhausted  his 
peremptory  challenges  before  the  juror  was  excused  invaded  no 
right  of  the  plaintiff.  *  *  Peremptory  challenges  are  exercised 
by  a  party,  not  in  the  selection  of  jurors,  but  in  rejection.  It 
is  not  aimed  at  disqualification,  but  is  exercised  upon  qualified 
jurors  as  matter  of  favor  to  the  challenger.  If,  then,  the  party 
has  exercised  the  privilege  to  the  extent  given  by  the  statute,  it 
cannot  be  alleged  as  error  that  qualified  jurors  are  afterwards 
drawn  or  placed  in  the  panel.  His  right  to  have  his  case  tried 
before  a  fair,  impartial  and  qualified  jury  remains  unimpaired, 
and  itB  selection  is  secured  through  the  exercise  of  the  chal- 
lenge for  cause,  which  still  remains."  The  exhaustion  of  his 
peremptory  challenges  by  the  defendant  in  the  case  at  bar  was 
voluntary  so  far  as  the  record  shows,  and  the  fact  that  the  court 
in  the  exercise  of  its  discretion  excused  two  jurors  afterward 
could  work  no  hardship  upon  the  defendant,  unless  he  was 
thereafter  compelled  to  accept  as  a  juror  some  disqualified  per- 
son. But  the  record  shows  that  the  panel  was  completed  without 
challenge  for  cause  having  been  made  to  any  of  the  jurors 
accepted  and  a  peremptory  challenge  only  was  sought  to  be 
exercised  as  to  the  last  juror  called.  The  defendant,  having 
voluntarily  exhausted  his  peremptory  challenges,  could  not 
claim  any  additional  peremptory  challenges,  and,  having  been 
tried  by  a  qualified  jury,  can  claim  no  error  in  impaneling  the 
jury. 

4.  The   errors   predicated  upon  the   admission   of  the  tes- 
timony regarding  the  signing  of  shipping  articles  on  the  ship 
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Riversdale  by  the  sailors  Buren  and  Cyren,  on  the  ground  that 
such  evidence  tended  to  prove  the  crime  of  enticing  seamen, 
which  was  not  charged  in  the  information,  are  not  tenable  in 
view  of  the  instruction  requested  by  defendant  and  given  to  the 
jury,  telling  them  that  the  defendant  was  not  charged  with  that 
crime  and  they  could  not  find  him  guilty  of  such  offense. 

5.  The  objections  to  the  testimony  regarding  the  desertion  of 
witnesses  Cyren  and  Pearson  from  a  certain  ship  were  prop- 
erly sustained.  Such  testimony  was  sought  for  the  purpose  of 
affecting  their  veracity  or  character.  Section  852,  B.  &  C.  Comp. 
provides  how  a  witness  may  be  impeached,  and  expressly  says, 
"but  not  by  evidence  of  particular  wrongful  acts." 

6.  Dr.  Black  was  called  as  a  witness  for  the  state,  and  testi- 
fied that  he  had  been  a  practicing  physician  and  surgeon  since 
1886  and  had  resided  at  Vancouver  since  1897,  and  had  made 
an  examination  of  Buren  on  the  morning  of  the  second  day  after 
he  had  been  assaulted  on  the  dock,  but  had  not  examined  his 
body  nor  had  any  of  his  clothing  removed,  and  after  describ- 
ing Buren's  condition  he  was  asked,  "What,  in  your  opinion, 
would  be  the  cause  of  his  condition  ?"    An  objection  was  made 
to  the  question  as  incompetent,  irrelevant  and  immaterial,  and 
for  the  further  reason  that  the  witness  had  not  qualified  himself 
to  testify  as  an  expert  in  that  matter.    In  support  of  his  objec- 
tion the  defendant  relies  upon  the  rule  in  State  v.  Simonis,  39 
Or.  114  (65  Pac.  595),  wherein  it  is  said  the  mere  fact  that 
a  witness  is  a  regularly  licensed  and  practicing  physician  in 
this  state  is  not  sufficient  in  itself  to  qualify  him  as  an  expert. 
In  that  case  "there  was  no  evidence  that  he  [the  witness]  is  a 
graduate  of  any  medical  school,  or  had  taken  a  regular  course 
in  medicine,  or  had  been  examined  by  the  state  medical  board, 
or  as  to  the  length  of  time  or  extent  of  his  practice,  or  his  ex- 
perience in  cases  of  poisoning."    In  this  case  the  witness  testi- 
fied that  he  had  been  a  practicing  physician  and  surgeon  for 
about  17  years;  thus  giving  the  length  of  time  of  his  experience, 
and  stating  a  fact  from  which  the  court  could  determine  in  some 
measure  his  qualifications  as  an  expert,  and  clearly  taking  the 
case  out  of  the  rule  in  State  v.  Simonis.    As  stated  in  8  Ency. 
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PI.  &  Pr.  747 :  "This  fitness  of  a  witness  to  testify  as  an  expert 
is  a  question  of  fact,  and  is  addressed  in  every  instance  to,  and 
lies  within,  the  sound  discretion  of  the  trial  court."  As  to 
the  question  asked,  it  was  competent.  The  witness  had  described 
Buren's  condition  and  after  doing  so  could  give  his  opinion  as  to 
what  caused  it:  State  v.  Simonis,  39  Or.  114  (65  Pac.  595). 

7.  The  error  assigned,  if  any,  in  overruling  the  motion  to 
strike  out  as  hearsay  the  testimony  of  Buren  as  to  what  Cyren 
and  Pearson  told  him  Harry  White  had  said  to  them,  could 
work  no  prejudice  to  defendant  on  that  ground,  in  view  of 
the  fact  disclosed  by  the  record  that  Cyren  himself  testified  to 
what  Harry  White  had  told  him  and  Pearson,  and  it  was  sub- 
stantially the  same  as  stated  by  Buren :  State  v.  Morse,  35  Or. 
462  (57  Pac.  631). 

8.  It  is  insisted,  however,  that  the  statements  made  by  Jack 
Grant  to  Buren,  Cyren  and  Pearson  about  what  the  White 
brothers  would  do  to  them  if  they  attempted  to  board  the  Biv- 
ersdale  were  not  admissible  for  the  reason,  first,  that  Harry 
White  did  not  hear  them  and  had  no  part  in  the  conversation; 
and,  second,  that  there  was  no  proof  of  conspiracy  upon  which 
to  admit  the  statements,  and  this  last  reason  is  also  assigned 
for  the  exclusion  of  the  statements  made  by  Harry  White  to 
Cyren  and  Pearson  about  what  would  be  done  to  them  if  they 
attempted  to  board  the  ship.  The  record,  however,  shows  by  the 
testimony  of  Cyren  that,  while  Harry  White  may  not  have  heard 
some  of  the  preliminary  conversation  between  Grant  and  the 
witnesses,  he  did  hear  the  important  statements  and  also  that 
he  himself  shortly  afterwards  made  practically  the  same  state- 
ments to  Cyren  and  Pearson  when  they  met  him  and  Grant,  so 
there  was  no  error  in  either  event  so  far  as  the  first  reason  is 
concerned. 

9.  Upon  the  question  of  the  sufficiency  of  proof  of  a  con- 
spiracy, before  admitting  the  declarations  of  a  co-conspirator, 
Mr.  Chief  Justice  Mooee,  in  State  v.  Moore,  32  Or.  73  (48 
Pac.  468),  after  citing  and  quoting  from  several  authorities, 
said:  "From  this  it  would  seem  to  follow  that  when  any  evi- 
dence offered  reasonably  tends  to  create  an  inference  of  the 
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existence  of  an  unlawful  agreement,  to  the  satisfaction  of  the 
judge  trying  the  action,  it  would  be  his  duty  to  permit  the 
introduction  of  evidence  tending  to  show  the  declarations  and 
acts  of  the  alleged  co-conspirators,  and  thereafter  to  instruct  the 
jury  upon  the  great  importance  of  finding  that  an  unlawful 
combination  had  been  consummated  before  they  could  consider 
any  evidence,  the  introduction  of  which  was  dependent  upon 
such  finding."  This  same  doctrine  was  afterward  approved  by 
this  court  in  Pacific  Livestock  Co.  v.  Gentry,  38  Or.  275,  286 
(61  Pac.  422,  65  Pac.  597),  wherein  it  was  held  that  the  declar- 
ations of  an  alleged  conspirator  were  admissible  in  evidence 
after  testimony  had  been  given  which  prima  facie  tended  to 
prove  the  existence  of  a  conspiracy  or  from  which  it  might  be 
reasonably  inferred.  Within  the  foregoing  doctrine,  there  was 
unquestionably  sufficient  evidence  of  the  existence  of  a  con- 
spiracy to  admit  the  statements  complained  of.  Mr.  Chief 
Justice  Wolvebton,  in  State  v.  Ryan,  47  Or.  344  (82  Pac. 
703),  said:  "The  acts  or  declarations  of  one  or  more  of  the  con- 
spirators are  sometimes  admitted  before  sufficient  proof  is  given 
of  conspiracy.  This  rests,  however,  largely  within  the  discretion 
of  the  trial  court,  but  the  proper  connection  must  be  subset 
quently  made,  so  as  to  show  prima  facie  a  conspiracy  between 
all,  before  such  acts  or  declarations  will  ultimately  be  permitted 
to  go  to  the  jury."  The  objections  to  the  statements  were  there- 
fore  properly  overruled. 

10.  Error  is  also  alleged  in  the  action  of  the  court  in  over- 
ruling the  motions  to  discharge  the  codefendants,  Harry  White 
and  Smith,  so  that  they  might  become  witnesses  for  the  defend- 
ant. This,  however,  was  a  matter,  based  upon  the  sufficiency  of 
evidence,  within  the  discretion  of  the  court,  and  we  think  there 
was  sufficient  evidence  to  sustain  the  ruling  of  the  court:  Sec- 
tion  1397,  B.  &  C.  Comp. 

11.  The  trial  court  refused  the  defendants'  request  to  instruct 
that  the  codefendants,  Wm.  Smith  and  Harry  White,  were  dis- 
qualified from  testifying  in  defendant's  behalf,  and  that  the 
jury  should  draw  no  unfavorable  inferences  from  the  fact  that 
they  were  not  witnesses  for  defendant,  and  this  is  assigned  as 


Oct.  1906]  State  v.  White.  429 

error.  It  is  well  established  in  this  state  that  a  codefendant  not 
on  trial  cannot  testify  for  or  against  a  codefendant  on  trial,  un- 
less such  codefendant  has  been  acquitted  or  convicted  or  dis- 
charged as  provided  in  Sections  1396,  1397,  B.  &  C.  Comp.: 
State  v.  Drake,  11  Or.  402  (4  Pac.  1204).  It  is  claimed, 
however,  that  since  the  statute  permits  a  defendant  on  trial 
to  testify  or  not  as  he  may  choose,  and  his  waiver  of  such 
right  to  testify  shall  not  create  any  presumption  against 
him  (B.  &  C.  Comp.  §1400),  and,  as  counsel  contends,  the 
court  must  so  instruct  the  jury,  if  requested,  it  necessarily 
before  us,  that  the  court  must,  when  requested,  instruct  the  jury 
why  codef endants  not  on  trial  do  not  testify,  and  that  no  unfa- 
vorable inference  can  be  drawn  from  this  failure  to  appear  as 
witnesses.  Conceding,  but  not  deciding,  for  the  question  is  not 
before  us,  that  the  court  must,  when  requested,  instruct  the  jury, 
as  counsel  contends,  when  a  defendant  on  trial  fails  to  testify, 
does  it  follow  that  a  like  instruction  should  be  given  regarding 
codefendants  who  have  no  choice  about  testifying  and  are  dis- 
qualified by  the  statute?  We  think  not.  The  very  reason  of 
the  rule  invoked  for  the  protection  of  the  defendant  on  trial  is 
wanting  in  the  case  of  codefendants  not  on  trial.  The  compe- 
tency of  a  witness  is  entirely  a  matter  for  the  court  to  determine, 
and  not  for  the  jury,  and  the  court  only  is  concerned  with  the 
reasons  why  a  witness  is  incompetent  to  testify.  It  is  purely  a 
question  of  law  for  the  court.  Our  statute  has  given  to  a  defend- 
ant on  trial  the  right  to  testify  in  his  own  behalf  and  at  the 
same  time  declared  that  his  waiver  of  such  right  shall  not 
create  any  presumption  against  him.  The  favor  to  the  defend- 
ant is  given  by  the  statute  and  is  limited  to  his  own  act  of  testi- 
fying or  not,  as  he  may  choose,  and  is  not  intended  to  apply  to 
what  he  might  say  or  do  if  testifying,  or  to  what  others  testify 
about  him  or  his  acts  or  declarations.  No  presumption  shall 
be  created  against  him  by  reason  or  because  of  his  act  in  failing 
to  testify.  The  law  does  not  say  no  presumption  shall  be  created 
against  him  by  evidence  of  what  he  may  have  said  or  done  in 
other  matters  as  shown  by  the  testimony  of  his  acts  and  declara- 
tions in  such  matters.    The  favor  is  granted  the  defendant  in 
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respect  to  his  own  failure  to  testify,  and  not  for  the  failure  of 
some  one  else,  whether  competent  or  not.  No  such  favor  is 
extended  the  defendant  for  the  act  of  his  codefendant  not  on 
trial.  So  long  as  the  codefendant  cannot  testify  it  would  seem 
absurd  to  require  the  court  to  instruct  the  jury  that  no  unfavor- 
able inferences  should  be  drawn  from  the  failure  to  do  what  the 
law  expressly  says  cannot  be  done. 

Numerous  other  assignments  of  error  are  specified,  but  we 
have  carefully  examined  the  record  and  think  that  they  are  not 
well  taken,  and  that  the  case  was  fully,  fairly  and  properly 
presented  to  the  jury  by  the  court  and  no  substantial  right  of  the 
defendant  has  been  affected. 

The  judgment  of  the  lower  court  will  be  affirmed,  and  it  is 
so  ordered.  Affirmed. 


Argued  5  July,  decided  23  October,  1906. 
LINDSAY  r.  GRANDE  BONDE  LUMBER  00. 

87  Pac.  146. 
Master    and    Servant — Personal    Injury — Construction    of    Com- 
plaint— Negligence  in  Not  Promulgating  Rules  and  Regulations. 

1.  In  an  action  for  injuries  to  an  employee  sustained  in  running;  logs 
down  a  shoot  for  defendants,  a  complaint  alleging  that  without  the  enforce- 
ment of  regulations  governing  the  manner  in  which  the  work  was  to  be 
done  the  place  at  which  plaintiff  was  working  was  extremely  dangerous, 
and  that  defendant  neglected  to  promulgate  or  enforce  any  rule  or  regu- 
lation for  the  safety  of  its  employees,  the  want  of  which  was  the  cause 
of  the  accident,  and  that  defendant  had  an  employee  at  the  head  of  the 
shoot  to  start  the  logs  and  warn  the  employees  below,  but  that  shortly 
before  the  accident  such  employee  had  been  removed  and  others  directed 
to  send  the  logs  down  without  any  system,  after  which  plaintiff  was 
injured,  is  sufficient  as  charging  negligence  in  not  providing  suitable  regu- 
lations governing  the  conduct  of  the  work. 

Appeal — Right  of  Supreme  Court  to  Modify  Excessive  Verdict. 

2.  The  supreme  court  cannot  reduce  an  excessive  verdict,  since  the  size 
of  the  verdict  presents  only  questions  of  fact,  and  they  cannot  be  reviewed 
under  the  Oregon  practice. 

From  Union:  Robert  Eakin,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  by  G.  H.  Lindsay  against  the  Grande  Ronde 
Lumber  Co.  to  recover  for  an  injury  received  by  the  plaintiff 
while  in  the  employ  of  the  defendant,  and  alleged  to  have  been 
caused  by  its  negligence.     The  defendant  is  a  corporation  en- 
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gaged  in  the  lumber  and  logging  business  in  Union  County,  At 
one  of  its  camps  logs  were  shot  from  the  top  of  a  mounlMi  to 
the  Grande  Ronde  River,  some  considerable  dfetence  below, 
through  a  trench — commonly  calk*  a  "ground  shoot" — made 
by  plowing  a  couple  oi  furrows  and  dragging  a  log  through 
them.  The  course  of  this  shoot  is  broken  about  10  or  12  rods 
down  the  mountain  side  by  a  level  place  called  the  "middle 
bench."  Logs  were  hauled  by  teams  from  where  they  were  cut 
in  the  woods  to  the  head  of  the  shoot,  and  there  started  down 
toward  the  river,  but,  as  the  shoot  was  very  steep  to  the  middle 
bench,  they  descended  so  rapidly  that  many  of  them  jumped 
or  bounded  from  the  shoot  and  stopped  at  that  point.  It  was 
therefore  necessary  for  defendant  to  have  men  and  teams  sta- 
tioned at  the  middle  bench  to  put  the  logs  back  into  the  shoot 
and  start  them  on  down  to  the  river.  The  plaintiff  had  been 
employed  at  the  logging  camp  for  some  time  prior  to  the  acci- 
dent, but  knew  nothing  of  the  manner  in  which  the  work  was 
conducted  at  the  shoot  until  about  the  day  before,  when  he  was 
put  to  work  in  the  timber  near  by  and  observed  that  four  or 
five  logs  were  allowed  to  accumulate  at  the  head  of  the  shoot, 
when  a  man  named  Kinney  would  start  them  down  in  lots  of 
four  or  five  at  a  time,  first  giving  warning  to  the  men  at  work 
at  the  middle  bench.  About  8 :30  o'clock  on  the  morning  of  Feb- 
ruary 16,  1905,  plaintiff  was  put  to  work  at  the  middle  bench 
to  assist  in  sending  the  logs  on  down,  without  being  instructed 
or  informed  as  to  the  manner  of  conducting  the  work  and  with 
no  knowledge  upon  that  subject,  except  such  as  he  had  obtained 
from  observation.  After  he  and  his  fellow  workmen  had  cleared 
up  the  logs  that  had  accumulated  at  the  middle  bench  they  re- 
tired a  short  distance  and  called  for  more  logs,  when  Kinney 
sent  others  down  to  them.  Some  of  the  logs  started  by  Kinney 
jumped  from  the  shoot,  and  while  plaintiff  and  his  companions 
were  putting  them  back,  preparatory  to  starting  them  on  their 
journey,  plaintiff  heard  Cameron,  one  of  the  teamsters,  halloo  at 
the  top  of  the  mountain,  and,  looking  up,  saw  a  log  coming 
down  the  shoot  very  rapidly.  He  started  to  run  to  get  out 
of  its  way,  but  was  unable  to  do  so.    The  log  bounded  out  of 


432  Lindsay  v.  Grande  Sonde  Lumber  Co.        [48  Or. 

the  shoot  and  struck  him,  crushing  his  hip,  dislocating  his 
shoulder  and  otherwise  seriously  and  permanently  injuring  him. 
He  was  taken  by  friends  to  a  hospital  at  Baker  City,  where  he 
was  confined  for  260  days  under  the  care  of  a  physician;  his 
hospital  and  physician's  fees  amounting  to  $1,400.  At  the  time 
of  the  accident  he  was  33  years  of  age,  in  perfect  health,  and 
of  unusual  vigor  and  healthful  physique,  but  his  shoulder  is 
now  stiff,  and  little  use  can  be  made  of  his  arm,  and  his  leg 
is  crooked,  about  four  inches  short,  badly  shrunken,  and  its 
proper  use  and  strength  permanently  lost.  On  account  of  his 
injuries  and  the  suffering  he  underwent  his  general  health  is 
somewhat  impaired,  and  he  is  incurably  and  permanently 
maimed  and  disabled. 

The  complaint,  after  setting  out  the  facts  substantially  as 
stated,  alleges  that  by  reason  of  the  grade  of  the  shoot  from 
the  top  of  the  mountain  to  the  middle  bench,  and  the  danger 
incident  to  the  work  of  sending  logs  down  it,  it  was  necessary 
and  indispensable  for  the  safe  conduct  of  the  work  and  for  the 
safety  of  persons  engaged  therein  to  have  a  sufficient  number 
of  competent  men  and  appliances  stationed  at  the  top  of  the 
shoot  to  start  the  legs  down  in  a  systematic  and  regular  man- 
ner, and  to  see  that  no  logs  were  started  without  due  notice 
and  warning  to  the  men  at  work  on  the  middle  bench,  and  a 
sufficient  length  of  time  allowed  to  enable  them  to  get  to  a 
place  of  safety;  that  it  was  also  indispensable  to  the  safe  con- 
duct of  the  work  and  the  safety  of  its  employees  for  the  defend- 
ant to  promulgate  and  enforce  rules  and  regulations  for  the 
government  of  its  employees  while  engaged  in  such  work,  and 
without  such  rules  and  regulations  and  proper  instructions  as 
to  a  safe,  prudent  and  systematic  manner  of  doing  the  work 
the  same  became  and  was  needlessly  hazardous  and  dangerous 
to  persons  at  work  at  the  middle  bench,  who  could  not  by  ordi- 
nary care  and  precaution  foresee  or  avoid  such  dangers;  that 
the  ground  shoot  was  insufficient  in  depth  and  width  to  con- 
duct the  logs  safely  down  the  same,  and  by  reason  thereof  the 
middle  bench  was  rendered  unusually  and  needlessly  dangerous 
as  a  place  to  work  in,  and  particularly  so  unless  a  system  and 
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rules  for  the  safe  conduct  of  the  work  were  promulgated  and 
enforced  by  the  defendant,  requiring  that  warning  be  given  to 
the  men  at  the  middle  bench  and  sufficient  time  prior  to  start- 
ing a  log  down  the  shoot  allowed  them  in  which  to  retire  to  a 
place  of  safety ;  that  at  the  time  plaintiff  was  detailed  for  work 
at  the  middle  bench  by  defendant  an  employee  with  a  team  was 
stationed  at  the  head  of  the  shoot  to  attend  to  starting  the  logs 
down  and  to  see  that  warning  was  given  a  sufficient  time  before- 
hand to  permit  the  employees  at  work  at  the  middle  bench  to 
take  precautions  as  to  their  safety;  that  such  employee  had  no 
other  duties  to  perform,  and  while  he  was  attending  to  his 
duties  logs  were  sent  down  at  certain  and  regular  intervals,  and 
after  such  logs  as  stopped  at  the  middle  bench  had  been  cleaned 
up  such  employee  gave  notice  and  warning  before  the  next  suc- 
ceeding lot  were  sent  down,  and  in  such  manner  the  employees 
at  work  at  the  middle  bench  could  safely  perform  their  duty. 

It  is  then  further  alleged  that  plaintiff  believed  and  was  led 
to  believe  that  the  work  would  so  continue,  but  a  short  time  after 
he  commenced  work  the  defendant,  disregarding  his  safety  and 
without  notice  to  him  or  with  his  knowledge,  removed  such  em- 
ployee and  team  from  the  top  of  the  shoot  and  directed  and 
instructed  the  teamsters  who  were  hauling  the  logs  to  start 
them  down  the  shoot  immediately  upon  their  arrival  at  its  head, 
without  any  rules  or  regulations  and  without  any  provision  for 
warning  to  the  persons  at  work  at  the  middle  bench ;  that  imme- 
diately after  the  removal  of  the  employee  from  the  head  of  the 
shoot  the  log  which  caused  the  injury  to  the  plaintiff  was  sent 
down  by  one  of  the  teamsters  without  notice  or  warning  to  him; 
that  for  want  of  such  notice  or  warning  he  had  no  means  of 
knowing  or  realizing  the  danger,  and  it  was  impossible  for  him 
to  take  the  necessary  precaution  for  his  safety ;  that  at  the  time 
he  commenced  work  at  the  middle  bench  he  relied  and  believed 
that  proper  and  sufficient  warning  would  be  given,  and  that 
proper  rules  and  regulations  governing  the  conduct  of  the  work 
had  been  promulgated  and  would  be  enforced,  and  he  had  no 
notice  or  information  that  the  logs  would  be  sent  down  the 
shoot  other  than  in  a  regular  and  systematic  manner,  and  he 
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was  not  instructed  or  informed  as  to  the  danger  that  resulted 
in  his  injury;  that  the  defendant  knew,  or  could  by  the  exer- 
cise of  reasonable  diligence  have  known,  of  the  dangers  and  that 
the  work  of  sending  logs  down  the  shoot  could  not  be  conducted 
with  safety  without  promulgating  and  enforcing  rules  and  reg- 
ulations for  the  safe  conduct  of  the  work,  and  that  defendant 
knew,  or  by  the  exercise  of  reasonable  diligence  could  have 
known,  that  to  conduct  the  work  without  such  rules  and  regu- 
lations anjl  the  enforcement  thereof  subjected  plaintiff  to  an 
unforeseen  and  unusual  peril  that  resulted  in  his  injury,  not- 
withstanding which  defendant  neglected,  failed  and  omitted  to 
promulgate  or  enforce  any  sufficient  rules  or  regulations  for 
the  safe  conduct  of  the  work,  and  neglected,  failed  and  omitted 
to  give  any  notice  or  in  any  manner  warn  plaintiff  of  the  dan- 
gers; that  the  defendant  through  its  negligence  caused  the  log 
which  injured  plaintiff  to  be  started  down  the  shoot  without 
sufficient  previous  notice  to  him,  and,  in  disregard  of  his  safety, 
operated  the  work  at  the  top  of  the  shoot  at  the  time  of  the 
accident  in  a  careless  and  negligent  manner  which  caused  and 
resulted  in  the  accident  and  injury  to  the  plaintiff. 

The  answer  denies  all  the  allegations  of  the  complaint,  except 
the  incorporation  of  the  defendant,  that  it  was  engaged  in  the 
lumber  and  logging  business,  and  that  the  plaintiff  was  em- 
ployed by  it  at  the  time  of  his  injury.  For  an  affirmative 
defense  it  is  alleged  that  the  injury  to  plaintiff  was  not  due  to 
the  negligence  of  the  defendant,  but  was  the  result  of  the  ordi- 
nary hazards  of  his  employment  and  the  negligence  of  a  fellow 
servant;  that  the  shoot  mentioned  in  the  complaint  was  prop- 
erly and  safely  built  and  kept  in  good  repair,  and  the  jumping 
of  the  logs  therefrom  as  alleged  was  not  due  to  its  faulty  con- 
struction, but  was  one  of  the  ordinary  incidents  of  the  business 
of  sending  logs  down  such  a  shoot  and  a  hazard  of  the  employ- 
ment; that  defendant  had  previously  adopted,  promulgated  and 
was  enforcing  rules  and  regulations  known  to  the  plaintiff  for 
the  conduct  of  its  employees  in  running  logB  down  the  shoot; 
that  one  of  these  rules  provided  that  before  a  log  should  be 
started  the  men  at  work  at  the  middle  bench  should  be  notified, 
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and  if  the  shoot  was  clear  they  should  immediately  seek  a  place 
of  safety  at  least  100  feet  from  the  shoot  and  out  of  danger  in 
case  a  log  should  leave  the  shoot,  and  when  in  such  position 
they  were  to  notify  the  employee  of  the  defendant  stationed  at 
the  head  of  the  shoot,  who  would  then  start  the  log  down;  that 
this  rule  was  fully  complied  with  hy  the  parties  stationed  at  the 
head  of  the  shoot,  but  that  the  plaintiff  negligently  and  care- 
lessly failed  to  seek  a  place  of  safety  after  timely  warning  had 
been  given,  and  thereby  contributed  to  the  cause  of  his  injury. 
The  reply  denied  all  the  affirmative  allegations  of  the  answer. 

Upon  the  issues  thus  joined  the  cause  was  tried  to  a  jury  and 
verdict  rendered  in  favor  of  the  plaintiff  for  $17,000.  A  mo- 
tion for  a  new  trial,  on  the  grounds  (a)  that  the  verdict  is 
excessive  and  appears  to  have  been  given  under  the  influence  of 
prejudice  and  passion,  (b)  insufficiency  of  the  evidence  to  jus- 
tify the  verdict,  and  (c)  error  of  law  occurring  at  the  trial, 
was  overruled  and  judgment  entered  on  the  verdict.  From 
this  judgment  the  defendant  appeals,  assigning  error  as  fol- 
lows: (1)  The  overruling  of  a  motion  for  nonsuit  and  the 
refusal  to  direct  a  verdict  for  defendant;  (2)  refusing  to  in- 
struct the  jury  that  if  Kinney,  the  person  placed  at  the  top  of 
the  shoot  by  defendant  to  start  logs  down,  did  start  the  log 
which  struck  and  injured  plaintiff,  they  must  find  for  the  de- 
fendant; (3)  instructing  that,  if  the  negligence  of  the  defend- 
ant materially  contributing  to  the  injury  of  the  plaintiff  con- 
curred with  the  negligence  of  a  fellow  servant,  the  defendant 
is  liable,  even  if  the  negligence  of  the  fellow  servant  contributed 
to  the  cause  of  the  injury;  (4)  instructing  the  jury  that  if  the 
work  in  which  plaintiff  was  engaged  at  the  time  of  his  injury 
was  such  as  to  require  rules  and  regulations  for  the  reasonably 
safe  conduct  thereof,  and  the  defendant  failed  and  neglected  to 
provide  such  rules  and  regulations  and  such  failure  was  the 
proximate  cause  of  the  injury,  the  plaintiff  is  entitled  to 
recover  if  he  was  not  negligent  himself;  (5)  modifying  two 
instructions  requested  by  the  defendant,  to  the  effect  that,  if 
the  accident  to  the  plaintiff  was  due  to  the  negligence  of  a  fel- 
low servant  plaintiff  could  not  recover,  by  adding  thereto  the 
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proviso  if  defendant  was  itself  without  negligence;  and  (6)  the 
overruling  of  the  motion  to  set  aside  the  verdict  because  it  is 
excessive  and  the  result  of  prejudice  and  passion. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Crawford 
&  Crawford  and  Snow  &  McCamant,  with  oral  arguments  by 
Mr.  Thomas  Harrison  Crawford  and  Mr.  Zera  Snow. 

For  respondent  there  was  a  brief  with  oral  arguments  by 
Mr.  Leroy  Lomax  and  Mr.  Gwtav  Anderson. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  It  is  unnecessary  to  notice  the  alleged  errors  seriatim,  for 
they  are  all,  except  the  last,  based  upon  the  theory  that  the 
complaint  charges  but  one  specific  act  of  negligence  as  the  prox- 
imate cause  of  the  injury  to  the  plaintiff,  and  that  is  the  re- 
moval by  the  defendant  of  the  employee  Kinney  from  the  head 
of  the  shoot  a  short  time  before  the  log  causing  the  injury  to 
plaintiff  was  sent  down,  and  directing  the  teamsters  who  were 
hauling  logs  to  start  them  down  without  instructing  them  how 
to  do  so  with  safety  to  the  plaintiff  and  others  working  at  the 
middle  bench.  With  this  construction  of  the  allegations  of  the 
complaint  as  a  premise,  counsel  argue  that  the  motion  for  non- 
suit was  well  taken  because  the  proof  shows,  as  they  claim,  that 
Kinney  was  not  removed  from  the  head  of  the  shoot,  but  was 
at  work  there  at  the  time  the  log  causing  the  injury  to  the 
plaintiff  was  started  down,  and  was  in  fact  the  person  who 
started  it,  and  that  it  was  error  for  the  court  to  instruct  the 
jury  in  reference  to  the  duties  of  the  defendant  to  promulgate 
and  enforce  suitable  rules  and  regulations  governing  the  work 
of  sending  logs  down  the  shoot,  because  such  instructions  were 
not  within  the  issues  made  by  the  pleadings.  In  this  con- 
struction of  the  complaint  we  are  unable  to  concur.  It  is  per- 
haps unnecessarily  long  and  prolix,  but  it  manifestly  proceeds 
upon  the  theory  that  it  was  the  duty  of  the  defendant  to  exer- 
cise reasonable  c$re  and  prudence  to  provide  the  plaintiff  with 
a  reasonably  safe  place  in  which  to  work,  and  that  from  the 
nature  and  character  of  the  work  at  the  middle  bench,  and  the 
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dangers  necessarily  attending  it,  it  was  not  such  a  place  unless 
the  defendant  had  established  and  enforced  adequate  rules  or 
regulations  among  its  employees  governing  the  manner  in  which 
the  work  should  be  done,  and  providing  for  proper  and  timely 
warning  to  the  men  at  work  at  the  middle  bench  before  logs 
were  started  down  the  shoot. 

It  is  expressly  alleged  that  without  the  enforcement  of  such 
rules  or  regulations  the  place  at  which  plaintiff  was  put  to  work 
was  extremely  hazardous  and  dangerous,  and  that  defendant 
failed  and  neglected  to  promulgate  or  enforce  any  rule  or  reg- 
ulation for  the  safety  of  its  employees,  and  that  the  want  of 
such  a  rule  or  regulation  was  the  cause  of  the  accident  to  the 
plaintiff.  That  the  place  at  which  plaintiff  was  put  to  work 
was  extremely  dangerous  and  unsafe  without  the  strict  en- 
forcement of  a  rule  or  regulation  requiring  the  men  to  be 
warned  of  the  approach  of  a  log  a  sufficient  length  of  time  to 
seek  a  place  of  safety,' and  that  a  failure  or  neglect  of  the 
defendant  to  promulgate  and  enforce  some  such  regulation 
would  be  actionable  negligence,  are  too  clear  for  argument: 
Anderson  v.  North  Pac.  Lum.  Co.  21  Or.  281  (28  Pac.  5).  And 
one  of  the  issues  made  by  the  pleadings  and  tried  in  the  lower 
court  was  whether  the  defendant  had  discharged  its  duty  in 
this  regard.  The  complaint  alleges  that  it  had  failed  and  neg- 
lected to  provide  or  enforce  such  a  rule  or  regulation.  This 
averment  is  not  only  denied  by  the  answer,  but  it  is  affirma- 
tively alleged  that  defendant  had  promulgated  and  enforced 
a  rule  requiring  that  before  a  log  should  be  started  down  the 
shoot  the  men  at  work  at  the  middle  bench  should  be  notified 
and  given  time  to  place  themselves  in  a  position  of  Bafety,  and 
that  after  they  had  done  so  they  were  to  notify  the  parties 
stationed  at  the  head  of  the  shoot,  who  should  then  send  the 
log  down.  To  disregard  these  averments  of  the  pleadings  and 
the  issues  thus  tendered  and  made  would  be  giving  to  the  com- 
plaint altogether  too  technical  a  construction  for  the  practical 
administration  of  justice,  and  especially  so  since  the  question 
does  not  seem  to  have  been  raised  or  suggested  until  the  trial. 

It  is  true  the  complaint  alleges  that  on  the  morning  plaintiff 
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went  to  work  at  the  middle  bench  defendant  had  an  employee 
(which  the  evidence  shows  to  have  been  Kinney)  stationed  at 
the  top  of  the  shoot  to  attend  to  starting  the  logs  and  to  see 
that  warning  was  given  to  the  employees  working  at  the  middle 
bench  in  time  to  take  precaution  for  their  safety,  and  that 
while  he  was  attending  to  his  duties  logs  were  sent  down  at 
regular  intervals,  and  notice  and  warning  given  before  the  next 
succeeding  lot  were  started,  and  that  in  such  manner  th©  work 
was  safely  conducted,  but  that  a  short  time  before  the  accident 
this  employee  had  been  removed  and  the  teamsters  directed  to 
send  the  logs  down  immediately  and  without  any  system,  and 
that  after  the  removal  of  such  employee  the  log  causing  the 
injury  was  sent  down.  This  is  but  a  part  of  the  averments  of 
the  complaint,  and  it  is  not  alleged  that  the  employee  stationed 
at  the  head  of  the  shoot  had  been  properly  instructed  in  regard 
to  his  duties  or  that  he  had  been  instructed  at  all,  or  that  suit- 
able rules  or  regulations  had  been  promulgated  by  the  defendant 
for  his  guidance,  or  that  his  removal  was  the  sole  and  proxi- 
mate cause  of  the  injury  to  the  plaintiff.  Indeed,  the  conten- 
tion that  the  complaint  assumes  that  he  had  been  properly 
instructed  as  to  his  duties  is  negatived  by  the  positive  averment 
that  no  rules  or  regulations  had  been  promulgated  by  the  de- 
fendant governing  the  conduct  of  the  work  at  the  shoot  or  the 
manner  of  giving  warning  to  the  employees  at  the  middle 
bench  of  an  approaching  log.  We  are  of  the  opinion,  therefore, 
that  the  complaint  charges  negligence  in  not  providing  suitable 
rules  or  regulations  governing  the  conduct  of  the  work,  and  that 
the  court  was  not  in  error  in  submitting  the  cause  to  the  jury 
on  that  theory. 

2.  The  remaining  question  arises  upon  the  overruling  of  the 
motion  to  set  aside  the  verdict  because  it  is  excessive.  It  was 
held  by  this  court  in  Nelson  v.  Oregon  Ry.  &  Nav.  Co.  13  Or. 
141  (9  Pac.  321),  that  where  the  verdict  of  a  jury  in  an  action 
of  this  kind  is  excessive  it  is  the  duty  of  the  trial  court  to  set 
it  aside,  but  its  refusal  to  do  so  cannot  be  reviewed  on  appeal 
because  it  does  not  present  a  question  of  law,  but  one  of  fact, 
which  the  court  is  not  authorized  or  empowered  to  examine. 
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This  case  has  been  subsequently  followed  (McQuaid  v.  Portland 
&  V.  Ry.  Co.  19  Or.  535,  25  Pac.  26;  Kumli  v.  Southern  Pdc. 
Co.  21  Or.  505,  28  Pac.  637;  Coos  Bay  Nav.  Co.  v.  Endicoit, 
34  Or.  573,  57  Pac.  61 ;  S  or  ens  on  v.  Oregon  Power  Co.  47  Or. 
24,  82  Pac.  10),  and  we  know  of  no  reason  why  it  should  be 
now  disregarded.  The  verdict  in  this  case  is  large,  but  the 
trial  judge,  who  saw  the  parties,  heard  the  witnesses,  and  was 
necessarily  more  familiar  with  the  facts  than  we  can  be  from 
reading  the  record,  declined  to  disturb  the  verdict,  and  nothing 
appears  to  justify  our  interfering  with  his  conclusions,  even 
if  we  had  the  right  to  do  so. 
Judgment  affirmed.  Affirmed. 


Argued  3  October,  decided  23  October,  1906. 
OOSS  r.  NORTHERN  PACIFIC  RAILWAY  CO. 

87  Pac.  149. 
Nboliobncb — Res  Ipsa  Loquitur.* 

1.  The  doctrine  of  res  ipsa  loquitur  becomes  applicable  through  the  cir- 
cumstances surrounding  and  accompanying  the  occurrence  causing  the  In- 
jury complained  of,  rather  than  by  the  occurrence  itself.  Usually  the 
description  of  the  event  includes  circumstances  from  which  negligence  may 
fairly  be  inferred;  yet  there  are  cases  (and  this  is  one)  where  the  occur- 
rence does  not  Justify  any  inference  of  negligence. 

Nboliobncb — Evidence  Rebutting  Presumption. 

2.  Where  the  evidence  of  negligence  is  entirely  inferential  and  the  testi- 
mony for  the  defendant  is  clear  and  undisputed  to  the  effect  that  there 
was  no  negligence,  the  plaintiff's  case  is  overcome  as  a  matter  of  law  and 
it  becomes  the  duty  of  the  judge  to  take  the  case  from  the  jury. 

For  Instance:  In  an  action  for  Injuries  to  a  passenger  caused  by  the 
sudden  closing  of  a  railway  car  door  on  his  hand,  any  presumption  of 
negligence  arising  from  the  accident  is  overcome  by  the  uncontradicted 
evidence  that  the  catch  provided  for  the  car  door  was  in  good  repair,  and 
that  the  train  was  not  operated  at  a  dangerous  rate  of  speed,  and  hence  a 
verdict  was  properly  directed  In  favor  of  defendant. 

Prom  Multnomah:  Arthur  L.  Frazer,  Judge. 
Statement  by  Mr.  Chief  Justice  Bean. 


•Not*. — With  this  case  read  Eaberg  Cigar  Co.  v.  Portland,  34  Or.  282, 
a  negligence  case  involving  the  question  re*  ipsa  loquitur,  but  not  cited  in 
the  briefs. 

See,  also,  monographic  notes:  "Presumption  of  Negligence  Prom  the 
Happening  of  an  Accident  Causing  Personal  Injuries,"  113  Am.  St.  Rep. 
986-1081;  "Applicability  of  the  Rule  Res  Ipsa  Loquitur  in  the  Absence  of 
Contractual  Relations,"  6  L  R.  A.  (N.  S.)  800;  and  "Presumption  of  Neg- 
ligence From  Collision  Resulting  in  Injury  to  Passenger,"  4  A.  ft  E.  Ann. 
Cm.  11-18.  Reporter. 
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This  is  an  action  by  J.  T.  Goss  against  the  Northern  Pacific 
Bailway  Co.  for  negligence.  On  August  27,  1903,  the  plaintiff 
was  a  passenger  on  one  of  the  defendant's  trains  from  Kalama 
to  Tacoma.  *  Having  occasion  during  the  journey  to  go  to  the 
toilet,  he  found  the  room  occupied,  the  door  locked  and  the  door 
from  the  car  to  the  platform  opened  back  against  the  toilet  door. 
He  started  to  step  out  on  the  platform  to  await  an  opportunity 
to  enter  the  toilet,  and  while  he  was  passing  out  put  his  hand 
on  the  door  frame  to  steady  himself,  when  the  door  suddenly 
closed,  crushing  his  finger.  At  the  close  of  the  testimony  the 
court  directed  a  verdict  for  the  defendant,  and  the  plaintiff 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Spencer  & 
Davis,  with  an  oral  argument  by  Mr.  Schuyler  Colfax  Spencer. 

For  respondent  there  was  a  brief  over  the  name  of  Carey  & 
Mays,  with  an  oral  argument  by  Mr.  Arthur  Champlin  Spencer. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

We  are  of  the  opinion  that  the  court  was  right  in  directing 
the  verdict.  The  negligence  charged  is  that  the  catch  for  the 
car  door  was  insufficient  and  out  of  repair,  and  that  the  train 
was  being  operated  at  a  high  and  dangerous  rate  of  speed,  which 
caused  the  door  to  become  disengaged  from  the  catch  by  the 
lurching  of  the  train.  The  proof  does  not,  in  our  opinion,  sus- 
tain either  of  these  allegations.  The  plaintiff,  who  is  a  con- 
tractor and  had  frequently  traveled  on  defendant's  trains 
between  Kalama  and  the  Sound  and  was  familiar  with  its  cars 
and  road,  testified  that  at  the  time  he  tried  the  toilet  door  the 
car  door  was  opened  back  and  fastened  to  a  hook  or  catch  on 
the  floor,  which  was  of  the  kind  ordinarily  used  in  railway 
coaches;  that  the  train  was  running  quite  fast,  he  thinks  about 
50  miles  an  hour,  and  was  passing  around  a  curve  at  the  time 
of  his  injury,  and  that,  in  his  opinion,  the  raising  of  one  side 
of  the  car  while  going  around  the  curve  was  the  cause  of  the 
door  becoming  unfastened  and  shutting  against  his  finger;  that 
he  made  no  examination  of  the  catch  to  ascertain  whether  it 
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was  out  of  repair,  and  does  not  claim  that  it  was,  or  that  the 
train  was  running  at  an  unusual  rate  of  speed,  but  says  that 
it  was  running  on  schedule  time  and  over  a  good  roadbed.  The 
conductor,  brakeman,  car  inspectors  and  other  witnesses  for  the 
defendant,  who  examined  the  door  catch  at  the  time  of  or  imme- 
diately after  the  accident,  all  testify  that  it  was  in  good  repair, 
of  the  latest  make  and  pattern,  and  such  as  is  ordinarily  used 
on  first-class  railway  coaches.  The  conductor  and  engineer  both 
testify  that  the  train  was  not  running  at  an  unusual  rate  of 
speed,  but  was  on  schedule  time,  running  about  22  miles  an 
hour. 

1.  The  case  as  thus  made  out  by  the  testimony  of  the  plaintiff 
and  all  the  other  witnesses,  was  simply  the  sudden  closing  of  a 
car  door,  the  fastenings  of  which  were  in  good  repair,  on  a  train 
moving  at  the  usual  rate  of  speed,  and  without  any  proof  that 
it  was  due  to  the  negligence  of  the  defendant  or  of  any  facts 
from  which  an  inference  of  negligence  could  be  drawn. 
The  plaintiff  claims,  however,  that  proof  of  the  occurrence 
of  the  accident  and  the  extent  of  his  injury  made  a  prima  facie 
case  in  his  favor,  and  cast  the  burden  upon  the  defendant  to 
show  that  the  accident  was  without  its  fault,  and  that  whether 
such  presumption  was  overcome  by  the  proof  was  a  question  of 
fact  for  the  jury,  and  not  the  court.  Ordinarily  the  mere  fact 
of  an  accident  does  not  per  se  raise  a  presumption  of  negli- 
gence, but  often  negligence  may  be  implied  from  the  facts  and 
circumstances  disclosed,  in  the  absence  of  evidence  showing 
that  the  accident  occurred  without  negligence:  Shearman  & 
Redfield,  Negligence  (4  ed.),  §  59 ;  2  Thomas,  Negligence  (2  ed.) 
p.  1093;  Jaggard,  Torts,  938.  Thus,  where  the  evidence 
shows  that  the  defendant  had  the  exclusive  management 
and  control  of  the  thing  which  caused  the  injury,  or  where 
it  appears  that  the  accident  occurred  through  some  defect  in 
the  vehicle,  machinery,  roadbed  or  appliances,  the  circum- 
stances, if  unexplained,  may  be  sufficient  to  justify  a  jury  in 
drawing  the  inference  of  negligence,  under  the  rule  of  res  ipsa 
loquitur.  This  doctrine  has  been  frequently  recognized  and  the 
principle  applied  by  the  courts  in  a  variety  of  cases,  such  as 
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accidents  from  fallen  electric  light  wires  (Boyd  v.  Portland 
Elec.  Co.  40  Or.  126,  66  Pac.  576,  57  L.  R.  A.  619;  8.  c.  41  Or. 
336,  68  Pac.  810;  Chaperon  v.  Portland  Elec.  Co.  41  Or.  39, 
67  Pac.  928),  or  from  the  "falling  of  a  sleeping  car  berth 
(Hughes  v.  Railway  Co.  39  Ohio  St.  461),  or  from  the  derail- 
ment of  a  train  upon  which  the  plaintiff  was  riding  (Montgom- 
ery, etc.  By.  Co.  v.  Mallette,  92  Ala.  209,  9  South.  363;  South- 
ern Kan.  By.  Co.  v.  Walsh,  45  Kan.  658,  26  Pac.  45;  Feital  v. 
Middlesex  Bailroad  Co.  109  Mass.  398,  12  Am.  Sep.  720;  Spell- 
man  v.  Lincoln  Bapid  Transit  Co.  36  Neb.  890,  55  N.  W.  270, 
20  L.  R.  A.  316,  38  Am.  St.  Sep.  753),  or  by  a  train  running 
into  a  landslide  (Oleeson  v.  Virginia  Midi.  By.  Co.  140  XJ.  S. 
435,  11  Sup.  Ct.  859,  35  L.  Ed.  458),  or  colliding  with  another 
train  or  an  obstruction  on  the  track  (Louisville  &  N.  B.  Co.  v. 
Bitter's  Adm'r,  85  Ky.  368,  3  S.  W.  591;  Smith  v.  St.  Paul 
City  By.  Co.  32  Minn.  1,  18  N.  W.  827,  50  Am.  Rep.  550),  or 
by  the  upsetting  of  a  stage  coach,  etc. :  Stokes  v.  Saltonstall,  38 
U.  S.  (13  Pet.)  181,  (10  L.  Ed.  115).  See  additional  cases  col- 
lated in  3  Am.  Neg.  Rep.  488.  But  in  nearly  if  not  quite 
every  case  that  has  come  under  our  notice  in  which  the  rule  has 
been  applied,  it  appeared  either  that  the  thing  causing  the 
injury  was  under  the  exclusive  control  of  the  defendant,  or 
that  the  injury  resulted  from  the  breaking  of  machinery,  the 
derailment  of  cars,  or  something  improper  or  unsafe  in  the 
appliances  or  the  conduct  of  the  business.  In  other  words,  that 
it  was  not  the  injury  alone  from  which  the  negligence  was  pre- 
sumed, but  the  manner  and  circumstances  under  which  it  oc- 
curred, which  justified  the  application  of  the  maxim.  An  un- 
usually clear  and  learned  discussion  of  the  question  will  be 
found  in  the  opinion  of  Mr.  Justice  Cullen,  in  Qriffen  v. 
Manice,  166  N.  Y.  188  (59  N.  E.  925,  52  L.  R.  A.  922,  82  Am. 
St.  Rep.  630). 

It  is  doubtful,  therefore,  whether  the  rule  can  be  applied 
in  the  case  at  bar.  The  car  door  which  caused  the  injury  to  the 
plaintiff  was  not  under  the  exclusive  control  of  the  defendant, 
but  was  being  constantly  used  by  passengers  boarding  and  alight- 
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ing  from  the  train  and  in  going  from  one  car  to  another,  and 
there  is  no  evidence  that  it  was  or  had  been  opened  or  fastened 
by  the  defendant's  employees,  and  not  by  a  passenger.  Nor  is 
there  any  testimony  that  the  accident  was  due  to  a  defect  in  the 
door  or  the  fastening  or  the  unusual  movement  of  the  train. 
There  was  therefore  no  proof  of  any  fact  or  circumstance  at- 
tending the  accident  from  which  an  inference  of  negligence 
could  be  drawn.  The  case  as  made  was  similar  to  that  of  a  pas- 
senger injured  by  the  falling  of  a  car  window,  in  which  case  it 
has  been  held  that  mere  proof  of  the  injury  raises  no  presump- 
tion of  negligence  against  the  defendant:  Faulkner  v.  Boston 
&  M.  R.  Co.  187  Mass.  254  (72  K  E.  976)  ;  Strembel  v.  Brook- 
lyn Heights  R.  Co.  96  N.  Y.  Supp.  903. 

2.  But,  whatever  the  rule  may  be,  and  assuming  that  the 
doctrine  applies  in  a  case  of  this  character,  the  evidence  as 
given  on  the  trial  was  so  clear  and  convincing  that  the  accident 
was  not  due  to  the  negligence  charged  in  the  complaint  as  to 
completely  overcome  any  presumption  which  may  have  arisen 
from  the  mere  happening  of  the  accident.  The  evidence  had  no 
affirmative  signification  in  establishing  negligence  on  the  part 
of  the  defendant,  but  the  negligence  complained  of  was  left 
wholly  and  entirely  to  inference  and  presumption  from  the 
mere  happening  of  the  accident.  This  presumption,  if  it  ex- 
isted at  all,  was  overcome  by  the  plaintiff  himself,  as  well  as  by 
the  other  witnesses  in  the  case,  and  it  was  therefore  not  error 
for  the  court  to  direct  a  verdict  in  favor  of  the  defendant: 
Spaulding  v.  Chicago  &  N.  W.  Ry.  Co.  33  Wis.  582;  Menominee 
River,  etc.  Co.  v.  Milwaukee  &  N.  Ry.  Co.  91  Wis.  447  (65  N.  W. 
176).  "Where,"  as  said  by  Mr.  Justice  Wolverton,  in  Boyd  v. 
Portland  Elec.  Co.  41  Or.  336,  346  (68  Pac.  810),  "the  evidence 
of  the  plaintiff  has  affirmative  significance  in  establishing  negli- 
gence, and  the  negligence  complained  of  is  not  left  wholly  to  in- 
ference or  presumption,  the  question  becomes  a  matter  for  the 
jury,  to  be  determined  by  the  preponderance  of  evidence."  But, 
where  there  is  no  proof  of  negligence,  except  the  mere  inference 
of  presumption  arising  from  an  accident,  and  this  is  overcome  by 
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positive,  undisputed  and  unimpeachable  testimony,  there  is  no 
question  of  the  preponderance  of  evidence,  and  nothing  for  the 
jury  to  decide. 
Judgment  affirmed.  Affirmed. 
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87  Pac.  161,  1046;  7L.R.A.   (N.  S.)   344. 
Water  Courses — Rbstoration  or  Channel. 

1.  Where  a  freshet  causes  a  natural  stream  to  form  a  new  channel 
across  the  land  of  a  riparian  proprietor,  the  latter  may,  within  a  reason- 
able time,  restore  the  flow  to  its  original  bed. 

Riparian  Owner — Right  op  Licensee. 

2.  The  rights  of  a  licensee  of  a  riparian  proprietor  as  to  the  stream 
are  the  same  as  those  of  the  licensor,  but  not  greater. 

Stream  and  Surface  Water — Floods. 

3.  Water  flowing  In  a  swollen  stream  is  not  surface  water  which  may 
be  considered  a  common  enemy,  and  one  undertaking  to  protect  his  own 
land  from  such  water  must  not  injure  the  property  of  others. 

Water  Course— Right  to  Build  Jetty — Riparian  Damage. 

4.  A  Jetty  built  to  restrain  and  control  the  flow  of  a  stream  for  the 
protection  of  the  riparian  property  of  the  builder,  but  which  causes  the 
water  to  injure  another  bank  owner,  is  an  unlawful  obstruction,  the  main- 
tenance of  which  may  be  enjoined. 

Judicial  Notice — Laws  of  Nature. 

5.  Courts  will  take  Judicial  notice  of  the  effect  of  the  waters  of  a 
stream  during  a  flood  turned  nearly  at  right  angles  against  the  land  of  a 
riparian  proprietor,  such  effect  being  dependent  on  the  laws  of  nature. 

Costs  in  Equity  Are  Discretionary. 

6.  The  apportionment  of  costs  and  disbursements  In  equity  is  entirely 
discretionary  with  the  court,  under  Section  566,  B.  &  C  Comp. 

Right  to  Modify  Decree  Abating  Obstruction  to  Stream. 

7.  Where  a  riparian  proprietor  has  constructed  a  Jetty  into  a  stream, 
the  effect  of  which  is  to  cause  the  water  to  flow  almost  at  right  angles 
against  plaintiff's  land,  injuring  it,  and  the  court  has  decided  that  the  Jetty 
is  an  unlawful  obstruction,  which  plaintiff  is  entitled  to  have  abated,  the 
order  may  be  modified  on  a  showing  that  the  demolition  of  the  entire  jetty 
is  unnecessary,  and  that  a  retention  of  a  part  of  it  will  not  Injure  the 
plaintiff's  premises,  but  will  afford  protection  to  the  defendant. 

From  Malheur :  Geoege  E.  Davis,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  J.  A.  Morton  against  the  Oregon  Short 
Line  Railway  Co.,  a  corporation,  to  enjoin  the  maintenance  of 
obstructions  to  the  flow  of  water  in  a  stream.  The  complaint 
states,  in  substance,  that  the  plaintiff  is  the  owner  of  certain 
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real  property  in  section  28,  township  18  S.,  of  range  47  E.,  in 
Malheur  County,  which  land  lies  west  of  and  borders  on  the 
Snake  River;  that  in  1904,  the  defendant  built  above  such  prem- 
ises in  the  west  channel  of  the  stream  certain  dams  which  de- 
flected the  water,  depositing  sediment  in  the  channel,  and  shoal- 
ing it  so  as  to  prevent  the  operation  of  plaintiff's  private  ferry 
boat  from  his  land  to  an  island  in  the  river,  and  also  depriving 
his  arid  land  of  water  from  the  river  for  subirrigation ;  that  these 
obstructions  caused  another  channel  to  form  in  such  a  direction 
as  to  force  a  current  directly  against  the  bank  of  his  land,  cut- 
ting away  a  wide  margin  thereof,  and,  if  such  encroachment  is 
permitted  to  continue,  it  will  force  a  channel  through  a  depres- 
sion in  his  premises,  making  an  island  of  a  part  thereof  to  his 
irreparable  injury,  to  redress  which  he  has  no  plain,  speedy  or 
adequate  remedy  at  law.  The  answer  denied  the  material  alle- 
gations of  the  complaint,  and  averred,  in  effect,  that  in  1883 
the  defendant  built  its  railroad  through  Malheur  County  on 
the  right  of  way  now  occupied  thereby  and  thereafter  main- 
tained its  roadbed  and  track,  operating  trains  thereon  for  the 
benefit  of  the  public;  that  at  the  time  the  railroad  was  con- 
structed the  water  of  Snake  River,  during  each  freshet,  flowed 
through  a  swale  situated  between  the  roadbed  and  the  west 
channel  of  the  river,  and  the  floods  in  that  stream  have  cut  and 
are  cutting  away  the  bank  near  the  track,  thereby  endangering 
the  roadbed  to  such  an  extent  that  the  defendant  was  compelled 
to  build  the  obstructions  complained  of,  to  prevent  its  property 
from  being  destroyed;  and  that  the  swale  is  the  so-called  chan- 
nel referred  to  in  the  complaint  as  the  west  channel  of  the  river, 
but  that  such  swale  is,  and  at  the  time  the  railroad  was  con- 
structed was,  at  least  300  feet  west  of  the  west  channel  of  Snake 
River.  The  reply  having  put  in  issue  the  allegations  of  new 
matter  in  the  answer,  the  cause  was  referred,  and  from  the  tes- 
timony taken  the  court  made  certain  findings  and  dismissed 
the  suit,  from  which  decree  the  plaintiff  appeals.       Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  William 
Rufus  King  and  W.  H.  Brooke,  with  an  oral  argument  by  Mr. 
King. 
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For  respondent  there  was  a  brief  over  the  names  of  P.  L. 
Williams,  Frank  Sigel  Dietrich  and  A.  N.  Soliss,  with  an  oral 
argument  by  Mr.  Dietrich. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  transcript  shows  that  the  plaintiff  is  the  owner  of  the 
real  property  mentioned,  and  that  his  land  borders  on  the 
west  bank  of  the  Snake  River.  The  township  referred  to  was 
surveyed  in  1874,  and  the  field  notes  thereof,  a  copy  of  which 
was  offered  in  evidence,  show  that  the  left  bank  of  the  river, 
as  meandered,  then  intersected  the  south  boundary  of  section 
33  at  a  point  68.35  chains  west  of  the  southwest  corner  of  that 
section,  and  extended  northwesterly  by  a  curved  line  to  a  point 
west,  but  near  the  center,  of  section  33;  thence,  by  a  similar 
line  northeasterly,  to  a  point  east  of  the  northeast  corner  of  that 
section;  thence  westerly  and  northerly  by  a  curved  line  to  a  point 
west  of,  but  near  the  center  of,  section  28 ;  and  thence  northeast- 
erly to  a  point  2.80  chains  east  of  the  northeast  corner  of  the 
latter  section.  A  sketch  of  the  margin  of  the  river  as  indicated 
will  disclose  that  when  the  government  survey  was  made,  the 
stream  flowed  around  a  peninsula  over  which  the  boundary  be- 
tween sections  28  and  33  extended.  The  defendant,  in  1883, 
constructed  its  railroad  from  Huntington,  Oregon,  southerly 
through  the  premises  hereinbefore  described,  and  also  through 
adjoining  land  on  the  south,  now  owned  by  H.  M.  Plummer. 
The  defendant  offered  in  evidence  a  blue  print  of  the  locus  in 
quo,  reduced  to  a  scale  of  400  feet  to  the  inch,  which  indicates 
the  original  course  of  the  river  as  meandered,  the  line  of  the 
railway  as  constructed,  and  other  data.  It  appears  from  this 
plat  that  the  railroad  was  built  about  14  rods  west  of  the  mean- 
der line  at  the  bend  near  the  center  of  section  28,  and  about  52 
rods  west  thereof  at  the  curve  near  the  middle  of  section  33.  An 
extraordinary  freshet  in  Snake  River  in  1894  cut  across  the  base 
of  the  peninsula  a  new  channel,  which  extends  northeasterly 
over  what  theretofore  had  been  a  meadow.  Prior  to  such  change, 
a  large  part  of  the  river  below  the  peninsula  flowed  in  a  chan- 
nel that  separated  plaintiff's  land  from  Datey  Island,  east  of  his 
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premises;  but,  after  such  flood,  the  greater  volume  of  water 
flowed  east  of  that  island.  Immediately  north  of  section  33, 
but  south  of  Datey  Island,  the  change  in  the  channel  of  Snake 
River  formed  a  large  sand  bar,  constituting  an  island,  the  sur- 
face of  which  was  above  the  ordinary  stage  of  water.  The  bar 
is  separated  from  the  left  bank  of  the  river  by  a  narrow  chan- 
nel which  extends  northerly,  and  is  also  severed  from  Datey 
Island  by  a  broader  channel  that  extends  northwesterly;  the 
waters  of  which  unite  and  flow  by  plaintiff's  premises. 

The  freshet  adverted  to  and  the  annual  floods  in  the  river 
have  washed  away  the  left  bank  of  the  stream  in  sections  28 
and  33,  nearly  to  the  east  line  of  the  right  of  way  of  the  rail- 
road, and,  to  prevent  further  injury  therefrom,  the  defendant 
placed  several  hundred  car  loads  of  rock  along  the  margin  of 
the  river;  and  in  1903,  with  Plummets  consent,  it  built,  where 
the  swale  had  been,  Ave  jetties  that  extend  from  the  bank  down 
stream  at  an  acute  angle  with  the  thread  thereof.  These  ob- 
structions were  made  by  driving  parallel  rows  of  piling  about 
12  feet  apart,  and  filling  the  intervening  space  with  brush  and 
rock.  The  lower  jetty  is  about  215  feet  long,  and  extends  nearly 
across  the  channel  west  of  the  sand  bar  at  the  head  thereof. 
The  other  jetties  are  from  50  to  75  feet  in  length.  Another 
extraordinary  freshet  in  1904  caused  the  bank  of  plaintiff's 
land,  for  a  distance  of  about  half  a  mile,  to  be  washed  away  to 
the  depth  of  100  feet  or  more,  whereupon  he  instituted  this 
^  suit,  and,  at  the  trial,  offered  testimony  tending  to  show  that  the 
lower  jetty  prevented  the  water  from  flowing  in  the  channel 
west  of  the  sand  bar,  thereby  permitting  the  current  in  the 
channel  between  the  bar  and  Datey  Island  to  flow  nearly  at 
right  angles  dgainst  his  bank,  damaging  it ;  that  the  closing  of 
the  channel  west  of  the  sand  bar  caused  sediment  to  be  depos- 
ited, shoaling  the  channel  east  of  his  land,  and  preventing  him 
from  operating,  by  force  of  the  current*  a  ferry  boat  which  he 
maintained  for  his  own  use  from  his  premises  to  Datey  Island, 
a  part  of  which  he  held  by  lease  from  year  to  year,  and  another 
part  thereof  was  claimed  by  his  son  as  a  homestead  where  cattle 
were  pastured  in  which  he  had  an  interest;  and  that  if  the  lower 
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jetty  be  maintained  the  diminution  of  water  in  the  channel  will 
prevent  the  subirrigation  of  his  land,  which  is  arid,  and  will 
also  prevent  the  water  in  the  channel  north  of  the  sand  bar  to 
cut  into  a  swale  on  his  premises,  thereby  forming  a  new  course 
through  his  land  and  creating  an  island. 

The  testimony  relating  to  the  injury  which  it  is  claimed 
will  result  to  plaintiffs  land  by  the  maintenance  of  the  lower 
jetty,  though  given  by  persons  living  in  the  vicinity  of  his 
premises,  who  are  acquainted  therewith,  know  the  character 
of  the  soil,  and  the  effect  thereon  of  freshets  in  the  river,  con- 
sists of  the  opinions  of  several  witnesses,  and  it  is  possible  that 
the  disastrous  consequences  which  they  predict  may  not  eventu- 
ate. It  was  stipulated  that  three  civil  engineers  who  were  em- 
ployed by  the  defendant  would,  if  present,  testify  that  in  the 
early  spring  of  1905,  they  made  accurate  measurements  of  the 
left  bank  of  the  river  through  the  plaintiff's  premises,  setting 
stakes  along  the  margin  of  the  stream,  and  that  returning  to  his 
land  in  the  latter  part  of  July,  after  the  annual  freshet  had 
subsided,  they  found  that  no  part  of  the  bank  had  been  washed 
away  during  that  season,  but  that  the  water  in  the  river  in  1905 
was  not  as  high  as  it  was  the  preceding  year.  The  foregoing 
is  deemed  a  fair  statement  of  the  material  facts  involved,  and. 
based  thereon,  the  question  to  be  determined  is  whether  or  not 
the  jetties  can  legally  be  maintained  where  they  are  built.  The 
defendant's  counsel  insist  that  the  river  having  suddenly 
changed  its  channel  in  1904,  thereby  endangering  the  railroad . 
track,  their  client,  to  protect  its  property,  was  authorized  to 
restore  the  flow  of  the  stream  to  its  original  bed,  and  hence 
the  decree  should  be  affirmed. 

1.  It  has  been  held  that  the  person  across  whose  land  a  freshet 
in  a  natural  stream  suddenly  causes  a  new  channel  to  be  formed 
may,  within  a  reasonable  time,  restore  the  flow  of  water  to  its 
original  bed:  Farnham,  Waters,  §491;  Mcrthewson  v.  Hoff- 
man, 77  Mich.  420  (43  N".  W.  879,  6  L.  R.  A.  349). 

2.  It  will  be  remembered  that  the  defendant  built  the  jetties 
into  the  river  from  the  bank  of  Plummets  land  with  his  con- 
sent, and,  as  he  is  a  riparian  proprietor  on  the  new  channel,  the 
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railway  company,  as  his  licensee,  secured  such  right  to  change 
the  flow  of  the  current  as  he  possessed :  Slater  v.  Fox,  5  Hun, 
544. 

3.  An  examination  of  the  blue  print  referred  to  shows  that 
the  upper  jetty  is  built  nearly  half  a  mile  below  the  original 
meander  line  of  the  river  where  it  commenced  to  cut  the  new 
channel,  and  as  the  barriers  complained  of  do  not  force  the 
water  around  the  peninsula,  they  were  evidently  constructed 
to  prevent  injury  to  the  railroad  grade  by  deflecting  the  cuiv 
rent.  Instead,  therefore,  of  attempting  to  restore  the  stream 
to  its  ancient  channel,  the  defendant,  by  building  the  jetties, 
has  in  fact  recognized  the  new  way  as  the  true  water  course, 
and  tried  to  confine  it  to  the  bed  as  at  first  made.  The  swollen 
current  of  Snake  River  during  floods  is  nevertheless  a  part  of 
that  stream  at  the  place  where  the  jetties  are  built,  and  not  sur- 
face water,  within  the  accepted  meaning  of  that  term,  against 
which  a  land  proprietor  may  combat  as  he  would  oppose  a  com- 
mon enemy,  though  he  thereby  injures  the  real  property  of 
others:  Price  v.  Oregon  Railroad  Co.  47  Or.  350  (83  Pac  843). 

The  defendant's  counsel,  in  support  of  the  decree  rendered, 
cite  the  case  of  Ovlf,  etc.  Railway  Co.  v.  Clark,  101  Fed.  678 
(41  C.  C.  A.  597),  upon  the  authority  of  which  the  trial  court 
evidently  relied.  In  that  case  a  railroad  company,  to  protect 
its  roadbed,  a  part  of  which  had  been  washed  away  by  the  grad- 
ual change  of  the  channel  of  a  river,  built  dikes  some  distance 
from  the  bank  of  the  stream  on  what  was  formerly  solid  ground, 
to  restore  the  current  to  its  original  channel.  These  dikes  en- 
croached upon  the  channel  as  it  existed  when  they  were  built, 
and  deflecting  the  current  a  subsequent  freshet  in  the  river 
washed  away*  part  of  the  land  of  a  riparian  proprietor,  who,  in 
an  action  to  recover  the  damages  sustained,  secured  a  judgment, 
in  reversing  which  the  circuit  court  of  appeals  says :  "A  ripar- 
ian owner  may  construct  necessary  embankments,  dikes  or  other 
structures  to  maintain  his  bank  of  the  stream  in  its  original 
condition,  or  to  restore  it  to  that  condition,  and  to  bring  the 
stream  back  to  its  natural  course;  and,  if  it  does  no  more,  other 
riparian  owners  upon  the  opposite  or  upon  the  same  side  of  the 
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stream  can  recover  no  damages  for  the  injury  his  action  causes 
them/'  In  that  case,  as  the  means  adopted  to  prevent  the  road- 
bed from  injury  from  encroachments  of  the  channel  consisted 
of  dikes,  the  term  "other  structures'*  referred  to  in  the  opinion 
quoted,  evidently  means  similar  formations,  and  not  jetties 
placed  in  a  stream  to  deflect  its  course.  The  conclusion  reached 
in  the  case  adverted  to  is  at  variance  with  the  rule  announced  in 
Garrish  v.  Clough,  48  N.  H.  9  (97  Am.  Dec.  561,  2  Am.  Bep. 
165),  where  it  was  held  that  though  a  riparian  proprietor  was 
authorized  to  protect  the  bank  of  his  land  from  injury  from 
the  encroachment  of  a  natural  stream,  he  could  not,  without 
incurring  liability,  erect  any  structure  for  that  purpose  which 
would  injure  the  property  of  others.  These  cases  illustrate  the 
conflict  that  exists  in  respect  to  this  important  subject.  Which 
rule  is  founded  on  the  better  reason,  or  supported  by  the  greater 
weight  of  judicial  utterance,  is  not  necessary  to  a  decision  herein. 

The  words  "embankment"  and  "dike,"  when  used  to  repre- 
sent the  means  employed  to  prevent  the  inundation  of  land,  are 
synonymous,  and  mean  a  structure  of  earth  or  other  material 
usually  placed  upon  the  bank  of  a  stream  or  near  the  shore  of  a 
lake,  bay,  etc.,  the  ends  of  which  extend  across  low  land  to 
higher  ground,  forming  a  continuous  bulwark  or  obstruction 
to  water,  and  designed  to  keep  it  without  the  inclosure  thus 
formed.  A  "dam,"  however,  is  a  structure,  composed  of  wood, 
earth  or  other  material,  erected  in  and  usually  extending  across 
the  entire  channel  at  right  angles  to  the  thread  of  the  stream, 
and  intended  to  retard  the  flow  of  water  by  the  barrier  or  to 
retain  it  within  the  obstruction.  A  "jetty"  is  a  kind  of  a  dam, 
usually  built  in  the  manner  hereinbefore  described,  and  intended 
to  deflect  the  current  so  as  to  deepen  the  channel  or  to  form  an 
eddy  below  the  obstruction  in  which  sediment  may  be  deposited, 
thereby  extending  and  protecting  the  bank. 

4.  Assuming,  without  deciding,  that  an  embankment  may  be 
built  by  a  riparian  proprietor  to  prevent  his  land  from  being 
submerged  in  extraordinary  freshets,  we  think  a  jetty  cannot 
be  classed  as  "other  structures,"  specified  in  the  case  relied 
upon,  and  that  when  they,  by  deflecting  the  current  or  by  shoal- 
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ing  the  water,  injure  a  lower  riparian  proprietor,  the  author  of 
the  obstructions  violates  the  maxim,  "sic  utere  tuo,  ut  alienum 
non  laedas"  One  of  the  issues  to  be  tried  is  the  identity  of  the 
water  course  west  of  the  sand  bar  at  the  head  of  which  the  long 
jetty  is  built.  "The  channel/'  says  a  distinguished  text-writer, 
"is  the  passageway  between  the  banks  through  which  the  water 
of  the  stream  flows:"  Farnham,  Waters,  §417.  This  defini- 
tion was  undoubtedly  intended  to  apply  only  to  the  entire  unin- 
terrupted space  occupied  by  water  flowing  between  well  defined 
banks.  The  description  of  a  channel,  as  given  by  the  learned 
author,  is  broad  enough,  however,  to  include  the  flow  of  water 
between  an  island  and  a  bank  of  a  stream,  and  hence  the  exact 
meaning  of  the  word  embraces  the  passageway  that  was  ob- 
structed by  the  defendant's  lower  jetty.  As  the  blue  print 
shows  this  to  be  a  water  course  which  is  indicated  by  the  ex- 
planatory words  "Very  swift  and  shallow,"  and  shows  the  pas- 
sageway to  be  the  most  westerly  route,  we  have  no  doubt  that 
it  is,  as  alleged  in  the  complaint,  the  west  channel  of  the  Snake 
River. 

5.  It  appears  from  the  transcript  that  the  lower  jetty  was 
intended  to  close  this  entire  channel,  but  that  the  water,  de- 
flected by  the  angle  of  the  barrier,  washed  the  sand  from  the 
outer  end  of  the  obstruction,  permitting  a  part  of  the  current  to 
continue  in  the  bed  of  the  stream  west  of  the  sand  bar,  but 
causing  the  greater  volume  to  flow  east  thereof.  As  a  jetty  is  a 
species  of  dam,  and  the  lower  obstruction  deprives  a  riparian 
proprietor  of  the  accustomed  flow  of  water  in  the  channel  of 
the  stream,  is  the  deprivation  of  the  right  which  is  incident  to 
the  estate,  such  an  injury  as  will  authorize  the  granting  of  the 
relief  sought?  The  plaintiff  and  his  witnesses  express  the  opin- 
ion that  if  the  water  is  permitted  to  flow  in  the  west  channel,  it 
will  continue  its  course  along  the  bank  of  his  land  and  diverge 
the  current,  which  otherwise  strikes  his  premises  at  nearly  right 
angles.  This  consensus  of  opinion  is  not  based  on  observations 
as  to  the  effect  of  the  water  at  the  line  of  injury  to  plaintiffs 
land  during  the  flood  of  1904,  but  the  consequences  assumed, 
though  speculative,  seem  so  reasonable  and  dependent  upon  the 
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laws  of  nature,  of  which  a  court  will  take  judicial  notice,  that 
we  are  forced  to  the  determination  that  injury  must  necessarily 
result  to  plaintiff's  premises,  and  to  his  property  rights  incident 
thereto,  if  another  freshet  should  occur  in  the  river.  The  con- 
elusion  thus  reached  makes  such  a  case  as  entitles  the  plaintiff 
to  equitable  intervention,  but,  as  the  lower  jetty  is  the  only  one 
of  which  he  seriously  complains,  that  obstruction  only  will  be 
ordered  abated. 

6.  The  defendant's  objections  to  the  plaintiff's  right  to  insti- 
tute this  suit  and  to  prosecute  this  appeal  not  being  deemed  im- 
portant, the  decree  is  reversed,  and  one  will  be  entered  here 
requiring  the  defendant,  within  three  months  from  the  entry  of  a 
mandate  herein  in  the  lower  court,  to  remove  the  long  or  lower 
jetty;  the  plaintiff  to  recover  his  costs  and  disbursements  in 
both  courts.  Reversed. 

Decided  18  December,  1906. 

On  Motion  to  Modify  Decree. 
Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

7.  After  the  opinion  was  announced  in  this  case  the  defend- 
ant's counsel  moved  to  modify  the  decree  rendered  in  this  court 
so  as  not  to  require  the  entire  demolition  of  the  long  jetty,  insist- 
ing that  the  retention  of  a  part  thereof  will  not  injure  the 
plaintiff's  premises,  and  will  afford  some  protection  to  the  rail- 
road embankment  from  erosion  from  the  water.  It  is  impossi- 
ble to  determine  from  the  evidence  before  us  whether  or  not 
the  motion  interposed  should  be  allowed,  and,  this  being  so,  the 
cause,  upon  the  payment  by  the  defendant  of  the  costs  and  dis- 
bursements taxed,  will  be  remanded,  with  directions  to  take  tes- 
timony upon  this  question,  and,  if  it  shall  appear  therefrom  to 
the  trial  court  that  any  part  of  the  long  jetty  can  be  allowed 
to  remain  without  injury  to  the  plaintiff's  premises,  to  enter 
a  supplemental  decree  to  that  effect,  but  if  this  cannot  be  done, 
to  deny  the  motion.  Reversed. 
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Argued  4  October,  decided  30  October,  1906. 
HAMILTON  v.  HOLMES. 

87  Pac.  154. 
Dbbd — Mental  Capacity  of  Grantor. 

1.  The  evidence  here  does  not  show  such  a  state  of  the  grantor's  mind 
as  to  render  her  incompetent  to  execute  the  deed  In  question,  though  she 
was  much  depressed  by  the  death  of  her  children  and  her  domestic  dis- 
agreements, and  was  hysterical  and  Incoherent  at  times.  This  conclusion 
is  partly  influenced  by  the  fact  that  competent  medical  witnesses  who 
attended  her  about  the  time  in  question  were  not  called. 

RELATION    BBTWKBN    ATTORNEY    AND    CLIENT CONTRACTS    FOR    FEES. 

2.  The  relation  between  an  attorney  and  a  client  is  one  requiring  the 
utmost  fairness  by  the  attorney  and  contracts  between  them  advantage- 
ous to  the  former  will  be  closely  scrutinised;  yet  care  must  be  exercised 
to  avoid  injustice,  for  clients  are  often  anxious  to  secure  the  services  of 
capable  attorneys  of  reputation  and  tact,  and  willingly  contract  for  fees 
that  seem  very  high  in  comparison  with  the  charges  made  by  attorneys 
of  less  reputation. 

Attorney  and  Client — Inadequate  Consideration. 

3.  The  testimony  in  this  case  does  not  show  such  a  wide  difference 
between  the  value  of  the  property  conveyed  and  the  value  of  the  services 
performed  as  to  shock  the  conscience  of  a  chancellor  and  render  the 
transaction  constructively  fraudulent. 

Evidence  Considered  as  to  Intent — Deed  or  Mortgage. 

4.  The  evidence  submitted  In  this  case  does  not  show  that  the  grantor 
meant  to  give  a  mortgage  rather  than  a  deed. 

Trustee — Equitable  Control — Money  Had  and  Received. 

5.  One  holding  the  legal  title  to  land  under  a  promise  to  sell  and  make 
a  given  disposition  of  the  proceeds  is  subject  to  two  alternatives;  he  can 
be  compelled  to  self  if  he  refuses  to  do  so  upon  the  offering  of  a  reason- 
able price,  or,  if  he  sells,  the  parties  entitled  to  the  proceeds  may  sue  for 
their  proportions  as  for  money  had  to  their  use. 

From  Benton:   James  M.  Hamilton,  Judge. 

Statement  by  Me.  Justice  Moore. 

This  is  a  suit  by  James  E.  Hamilton,  as  sole  heir  of  his 
mother,  Anna  Hamilton,  deceased,  against  Webster  Holmes  and 
W.  H.  Holmes  to  have  an  absolute  deed  executed  by  her  to  Web- 
ster Holmes  declared  to  be  a  mortgage  and  for  an  accounting. 
The  facts  are  that  the  defendants,  who  are  attorneys,  were  em- 
ployed by  Mrs.  Hamilton  to  institute  a  suit  for  her  against  her 
husband,  John  Hamilton,  for  a  dissolution  of  the  marriage  con- 
tract and  for  a  settlement  of  property  rights;  and,  as  she  had 
no  money  to  pay  therefor,  she  agreed  to  give  them,  as  compen- 
sation for  the  service  to  be  performed,  an  undivided  one-half 
of  all  that  part  of  a  donation  land  claim  in  Benton  County 
which  they  should  secure  from  her  husband.     The  defendants, 
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negotiating  with  Hamilton,  obtained  by  his  direction  from  one 
Frank  Wilkinson,  who  held  the  legal  title,  conveyances  to  Mrs. 
Hamilton  of  an  undivided  one-half  of  the  north  half  of  such 
land  claim,  all  interest  in  the  gouth  half  thereof,  and  two  lots  in 
Junction  City,  which  deeds  were  placed  in  escrow,  to  be  deliv- 
ered when  the  divorce  was  granted.  T^ie  property  rights  having 
been  thus  amicably  adjusted,  Mrs.  Hamilton,  on  December  24, 
1900,  entered  into  a  written  contract  with  the  defendants,  in 
which  it  was  stipulated  that  she  would  convey  to  Webster  Holmes 
all  her  interest  in  the  donation  land  claim,  which  he  was  to  sell 
as  soon  as  practicable  and  to  the  best  advantage  possible,  and 
pay  her  in  cash  one-half  the  proceeds  of  such  sale,  retaining  the 
remainder  for  himself  and  his  codefendant  as  their  compensa- 
tion. The  suit  for  divorce  on  the  ground  of  desertion,  in  which 
the  defendant  made  no  appearance,  was  tried,  and  Mrs.  Hamilton 
secured  the  decree  January  29,  1901,  on  which  day,  for  the  ex- 
pressed consideration  of  $500,  she  executed  a  deed  to  "Webster 
Holmes  as  trustee,"  as  agreed  upon,  which  deed  was  duly  re- 
corded. -Mrs.  Hamilton  soon  thereafter  went  to  Denver,  Colo., 
where  she  died  March  3,  1901,  leaving  the  plaintiff  herein  her 
sole  heir.  The  defendant  Webster  Holmes  on  August  29,  1901, 
borrowed  from  one  M.  D.  Allen  the  sum  of  $700,  and  to  secure 
the  payment  thereof  gave  him  a  mortgage  of  all  the  interest  in 
the  donation  land  claim  that  had  been  so  conveyed  to  him. 

The  plaintiff  attained  his  majority  June  20,  1903,  and  there- 
after instituted  this  suit,  alleging  that  the  land  conveyed  by  his 
mother  to  Webster  Holmes  was  of  the  value  of  $2,000;  that  she 
agreed  with  the  defendants  to  pay  them  a  reasonable  sum  for 
their  services,  to  secure  the  payment  of  which  she  executed  such 
deed,  and  at  the  time  it  was  made  she  was  inexperienced  in  the 
transaction  of  business,  easily  influenced  by  others,  ignorant 
of  the  value  of  such  land,  and,  acting  solely  on  the  solicitation 
of  the  defendants,  and  without  independent  advice,  she  exe- 
cuted the  deed,  which  was  intended  as  a  mortgage  to  secure  the 
payment  of  a  reasonable  sum  as  attorneys'  fees,  which  is  $250 ; 
that  the  plaintiff  requested  Webster  Holmes  to  state  what  sum, 
if  any,  was  due  the  defendants  as  their  compensation,  and  de- 
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manded  of  him  the  execution  of  a  deed  to  the  premises  to  himself 
as  the  sole  heir  of  his  mother,  but  he  refused  to  comply  threwith; 
and  that  the  plaintiff  was  willing  that  the  defendants  should  be 
paid  a  reasonable  attorneys'  fee,  and  offered  to  pay  the  same 
upon  the  execution  of  a  conveyance  to  him  of  such  premises  free 
of  all  incumbrances  placed  thereon  by  Webster  Holmes.  The 
prayer  of  the  bill  is  that  the  defendants  be  directed  to  account 
for  the  sum  of  $700  and  interest  thereon,  as  evidenced  by  the 
mortgage,  less  a  reasonable  compensation  as  attorneys'  fees,  and 
that  Webster  Holmes  be  required  to  convey  the  premises  by 
good  and  sufficient  deed,  clear  of  all  incumbrances,  to  the  plain- 
tiff, and  for  general  relief.  The  answer  denied  the  material 
allegations  of  the  complaint,  averred  the  facts,  in  substance,  as 
hereinbefore  v  stated,  and  that  the  defendants  agreed  with  Mrs. 
Hamilton  that  Webster  Holmes  should  take  and  hold  the  title 
to  such  lands  in  his  own  name  for  himself  and  as  trustee  for 
his  codefendant,  and  for  no  other  person,  to  sell  the  premises 
according  to  the  terms  of  their  contract,  and  that  she  intended 
to  and  did  convey  all  her  right,  title  tod  interest  in  the  prem- 
ises without  any  reservation  to  herself  therein,  and  that- Web- 
ster Holmes  never  at  any  time  held  any  part  of  the  land  in  trust 
for  Mrs.  Hamilton  or  for  her  son,  the  plaintiff  herein.  The 
reply  having  put  in  issue  the  allegations  of  new  matter  in  the 
answer,  the  cause  was  tried,  resulting  in  a  decree  as  prayed  for 
in  the  complaint,  and  the  defendants  appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  W.  H.  and 
Webster  Holmes,  in  pro  per.,  and  H\enry  Johnson  Bigger,  with 
oral  arguments  by  Mr.  Webster  Holmes  and  Mr.  Bigger. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  John  Bayne. 

Mr.4  Justice  Moore  delivered  the  opinion  of  the  court. 

The  defendants,  as  witneses  in  their  own  behalf,  testified  that 
when  retained  by  Mrs.  Hamilton  she  represented  to  them  that 
her  father  had  been  the  owner  of  the  north  half  of  a  donation 
land  claim  in  Benton  County,  containing  in  all  319.85  acres, 
and  that  she  had  been  the  owner  of  an  undivided  one-third  of 
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the  south  half  thereof,  the  other  interests  therein  being  owned 
by  two  sisters;  that  her  father  moved  to  California,  where  he 
became  ill,  and  she  with  her  family  went  to  that  state  to  care  for 
him,  and  while  there  her  husband,  without  any  consideration 
therefor,  induced  her  father  to  execute  to  him  a  deed  of  his  part 
of  such  claim,  and  also  two  lots  in  Junction  City,  which  he  also 
owned;  that  her  husband  persuaded  her  to  join  in  executing 
to  one  Frank  Wilkinson  a  deed  of  such  real  property,  including 
her  interest  in  the  south  half  of  such  claim,  but  that  the  con- 
veyance was  made  to  defraud  her  out  of  her  property  rights, 
and  after  her  father's  death  her  husband  deserted  her;  that  she 
was  compelled  to  return  to  Oregon,  making  the  journey  with  a 
team,  and  on  the  way  her  three  daughters  contracted  colds  from 
exposurei  ncident  to  the  trip,  and  died  of  consumption;  that, 
coming  to  Salem,  Mrs.  Hamilton  secured  employment,  whereby 
she  was  enabled  to  support  herself  and  her  remaining  child,  the 
plaintiff  herein,  but  she  felt  indignant  at  the  treatment  she  had 
received  from  her  husband,  and  blamed  him  for  the  loss  of 
their  children,  whose  death,  caused  her  much  grief;  that  the 
plaintiff's  mother  did  not  regard  the  donation  land  claim  as 
being  worth  much,  because  the  buildings  thereon  were  dilapi- 
dated and  the  fences  decayed  and  fallen,  so  that  no  profit  was 
derived  from  the  premises,  but  she  considered  the  lots  in  Junc- 
tion City  valuable,  inasmuch  as  they  had  houses  thereon  that 
could  be  rented  from  which  a  revenue  was  derived;  that,  not 
knowing  the  value  of  the  real  property  in  Benton  County,  ex- 
cept in  a  general  way,  they  made  the  agreement  with  Mrs.  Ham- 
ilton as  hereinbefore  stated,  and  performed  the  service  specified, 
receiving  as  their  compensation  her  deed  in  full  settlement  there- 
of, they  stipulating  to  sell  the  real  property  so  conveyed,  and  to 
pay  her  one-half  the  sum  realized  therefrom,  but  that  they  had 
been  unable  to  secure  a  purchaser  therefor ;  that  their  attorney's 
fee  for  securing  the  divorce  and  for  adjusting  the  property  rights 
was  fully  paid  and  discharged  by  the  execution  of  the  deed, 
which  was  never  intended  as  a  mortgage,  but  was  designed  as  an 
absolute  conveyance  of  the  premises  to  be  held  in  trust  by  Web- 
ster Holmes  for  his  codefendant,  and  for  no  other  person;  that 
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at  the  time  Mrs.  Hamilton  employed  them  and  also  when  she 
executed  such  deed  she  was  competent  and  qualified  to  make  a 
valid  contract,  and,  though  she  mourned  the  loss  of  her  daugh- 
ters, her  grief  was  no  more  than  that  of  other  mothers  under 
like  affliction;  and  that  they  were  negotiating  with  plaintiffs 
father  about  two  months  before  they  secured  a  settlement  of  the 
property  rights  of  the  parties  to  the  divorce  proceedings.  Mrs. 
Pugh,  a  sister  of  the  plaintiff's  father,  testified  that  in  the  fall 
of  1900  Mrs.  Hamilton  was  very  nervous  and  under  a  mental 
strain  all  the  time,  and  that  she  would  occasionally  laugh  and 
talk  to  herself,  while  at  other  times  she  would  cry  and  wring 
her  hands.  The  plaintiff,  speaking  of  his  mother's  mental  con- 
dition at  that  time,  testified  that  she  would  become  excited  and" 
flustrated  about  things  that  did  not  amount  to  anything,  and 
that  she  was  very  nervous. 

It  will  be  remembered  that  Mrs.  Hamilton  secured  a  deed  for 
the  undivided  half  of  the  north  half  of  the  donation  land  claim 
in  Benton  County  and  the  undivided  one-third  of  the  south  half 
thereof,  her  interest  therein  being  equivalent  to  133.26  acres. 
The  testimony  of  several  witnesses  who  are  acquainted  with  this 
land  is  that  at  the  time  it  was  conveyed  to  Webster  Holmes  it 
was  worth  $15  an  acre,  or  $1,998.90.  The  court,  however,  found 
it  to  be  of  the  value  of  $2,000.  An  attorney  who  appeared  as 
plaintiff's  witness  testified  that  the  service  performed  by  the 
defendants  in  maintaining  the  suit  for  a  divorce  and  procuring 
a  decree  therein,  no  defense  having  been  interposed,  and  in 
securing  out  of  court  a  settlement  of  the  property  rights  of  the 
parties,  was  reasonably  worth  from  $100  to  $125.  It  is  argued 
by  plaintiff's  counsel:  (1)  That  though  the  complaint  admits 
that  such  service  was  worth  $250,  the  reasonable  value  thereof, 
as  disclosed  by  the  testimony,  is  so  small  when  compared  with 
the  worth  of  the  real  property  pretended  to  have  been  conveyed 
to  Webster  Holmes  in  payment  thereof  as  to  afford  conclusive 
evidence  of  such  gross  inadequacy  as  to  render  the  transaction 
constructively  fraudulent;  (2)  that  the  relation  of  attorney  and 
client,  existing  between  the  defendants  and  Anna  Hamilton 
when  her  deed  was  made  to  one  of  them,  precludes  the  accept- 
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ance  of  the  conveyance,  except  by  way  of  security;  (3)  that  her 
ignorance  of  the  value  of  the  land  conveyed  and  her  inexperience 
in  relation  to  transacting  business  show  that  she  could  not  dis- 
tinguish between  a  deed  and  a  mortgage;  and  (4)  that  her 
mental  condition  was  such  that  at  the  time  the  deed  was  exe- 
cuted she  was  easily  influenced,  which  defect,  considered  in 
connection  with  the  other  circumstances  mentioned,  raised  an 
inference  of  unfair  dealing,  which  precludes  the  defendants 
from  claiming  the  advantage  which  they  secured,  and  for  these 
reasons  the  decree  should  be  affirmed. 

1.  We  will  first  consider  the  condition  of  Mrs.  Hamilton's 
mind  when  she  executed  the  deed  to  Webster  Holmes,  for  if  at 
that  time  her  intellect  was  impaired,  such  defect,  coupled  with 
the  other  matters  adverted  to,  may  be  sufficient  to  avoid  her  deed, 
or  at  least  tend  to  show  that  it  should  only  stand  as  security  for 
the  payment  of  a  reasonable  attorney's  fee.  No  physician  was 
called  by  plaintiff's  counsel  to  express  an  opinion  concerning 
Mrs.  Hamilton's  mental  condition,  though  the  testimony  shows 
that  in  the  summer  of  1900  she  was  ill,  and  received  treatment 
therefor  from  a  doctor.  That  no  medical  expert  was  called  to 
testify  on  this  branch  of  the  case,  when  one  could  undoubtedly 
have  been  procured,  is  a  circumstance  strongly  tending  to  dis- 
credit the  claim  that  Mrs.  Hamilton  was  afflicted  with  mental 
weakness.  That  she  talked  to  herself  does  not  necessarily  prove 
intellectual  impairment.  ''The  giving  of  vocal  expresison  to 
human  thought  is  natural,  and  observation  teaches  that  persons 
who  live  or  work  alone  often  talk  to  themselves.  Man  was  cre- 
ated a  social  being,  and  therefore  needs  companionship,  a  de- 
privation of  which  might  induce  insanity;  but  this  generally 
results  in  such  cases  from  a  failure  to  exercise  the  reasoning 
faculties,  whereby  the  mind  becomes  like  a  stagnant  pond,  foul 
from  inactivity,  or  proceeds  from  the  practice  of  filthy  habits, 
which  solitude  seems  to  cultivate.  Excessive  grief  is  generally 
classed  as  a  moral  cause  of  insanity,  which  saps  the  foundation 
of  the  mind  with  tears,  and  seemingly  compels  the  person  dis- 
tressed therewith  to  avoid  laughter  as  a  source  of  evil :"  Browne, 
Med.  Juris.  §49.     The  death  of  Mrs.  Hamilton's  daughters 
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caused  her  to  grieve,  but  the  laughter  which  she  occasionally 
enjoyed  shows  that  the  sorrow  produced  by  the  loss  of  her 
children  was  not  excessive,  and  only  such  as  a  loving  mother 
must  necessarily  have  endured.  She  evidently  possessed  a  mine 
capable  of  understanding  and  appreciating  the  nature  and  ef- 
fect of  her  business  transactions,  and  she  was  therefore  compe- 
tent to  consummate  a  valid  contract :  Carnagie  v.  Divert,  31  Or. 
366  (49  Pac.  891) ;  Swank  v.  Swank,  37  Or.  439  (61  Pac.  846) ; 
Dean  v.  Dean,  42  Or.  290*  (70  Pac.  1039). 

2.  The  relation  that  existed  between  the  defendants  and  Mrs. 
Hamilton,  and  the  compensation  which  they  claim  to  have  re- 
ceived from  her  for  the  service  which  they  performed,  will  next 
be  considered.  The  relation  existing  between  an  attorney  and 
client  being  confidential  and  fiduciary,  the  client  must  neces- 
sarily rely  on  the  attorney  in  all  matters  intrusted  to  him,  which 
dependency  places  on  the  latter  the  duty  of  exercising  the  high- 
est degree  of  fairness  in  their  dealings  with  each  other,  which 
are  not  regarded  as  having  been  consummated  at  "arms  length" ; 
and  when  their  contracts  are  challenged  by  the  client  as  unequal, 
they  will  be  closely  scrutinized  by  the  court,  and  the  burden  is 
cast  on  the  attorney  to  prove  that  any  advantage  which  he  may 
have  secured  to  himself  was  not  obtained  by  undue  influence: 
Weeks,  Attorneys  (2  ed.),  §258;  3  Am.  &  Eng.  Enc.  Law  (2 
ed.),  332;  4  Cyc.  960;  Powell  v.  Willamette  Valley  By.  Co.  15 
Or.  393  (15  Pac.  663).  A  court  of  equity,  when  properly  ap- 
pealed to  by  a  client  who  claims  to  have  been  defrauded  by  his 
attorney,  will  not  permit  the  latter  to  reap  the  benefit  of  a  hard 
bargain,  or  allow  him  to  take  an  undue  advantage  of  his  client 
in  his  dealings  with  him:  Ah  Foe  v.  Bennett,  35  Or.  231  (58 
Pac.  508).  As  the  compensation  of  an  attorney  is  regulated  by 
the  terms  of  an  expressed  or  implied  contract  with  the  client 
(B.  &  C.  Comp.  §  560),  a  contract  entered  into  between  them 
in  relation  thereto  will  be  upheld  when  it  appears  to  be  fair  and 
.honest:  Bingham  v.  Saiene,  15  Or.  208  (14  Pac.  523,  3  Am. 
St.  Eep.  152).  The  compensation  which  an  attorney  merits 
and  that  which  he  can  command  for  the  performance  of  profes- 
sional services  depends  upon  the  measure  of  his  knowledge  of 
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the  law,  the  extent  of  his  previous  practice,  and  whether  or 
not  he  had  been  successful  in  the  trial  or  settlelment  of  causes, 
and  the  degree  of  his  standing  at  the  bar.  Attorneys  possessing 
these  necessary  qualifications  are  sought  after  and  employed  by 
clients  who  are  able  to  pay  them  fees  for  their  service  that  are 
commensurate  with  their  education,  integrity,  ability  and  tact, 
while  attorneys  who  have  not  established  for  themselves  such 
a  reputation  generally  fail  to  secure  a  lucrative  practice.  As 
the  intellectual  labor  of  an  attorney  is  not  like  the  manual  work 
of  an  artisan,  which  can  generally  be  as  well  performed  by  one 
skilled  mechanic  as  another,  no  schedule  of  fees  can  well  be 
adopted  that  will  be  just  to  the  successful  attorney  who  has  had 
much  experience.  If  the  compensation  paid  to  an  attorney  is  to 
be  measured  in  every  instance  by  what  is  considered  even  to  be 
a  reasonable  fee,  few  contracts  entered  into  between  an  attor- 
ney and  a  client  in  relation  thereto  would  be  upheld,  for  attor- 
neys may  be  found  who  would  be  willing  and  anxious  to  under- 
take the  performance  tff  the  service  rendered  at  a  much  reduced 
fee. 

3.  Applying  these  principles  to  the  case  at  bar  in  treating  of 
Mrs.  Hamilton's  property  rights,  as  she  had  been  the  owner  of 
an  undivided  one-third  of  the  south  half  of  the  donation  land 
claim,  the  defendants  might  have  been  able  in  the  divorce  suit,  in 
a  contest  therefor,  to  have  secured  such  estate  for  her  if  they 
could  have  established  the  fact  that  she  had  been  deprived 
thereof  by  her  husband  with  intent  to  defraud  her,  and  that 
Wilkinson  was  his  trustee.  As  none  of  the  other  real  property 
had  ever  been  owned  by  her,  but  had  been  conveyed  by  her  father 
to  her  husband,  the  defendants,  by  making  the  proof  indicated 
in  the  divorce  suit,  could  have  secured  only  an  undivided  one- 
third  of  the  land :  B.  &  C.  Comp.  §  511.  Mrs.  Hamilton  was 
unquestionably  entitled  to  a  decree  of  divorce,  as  the  defend- 
ants must  have  known ;  but  the  probability  of  her  securing  any 
interest  in  the  land  in  the  condition  in  which  the  title  was  held 
was  remote.  In  this  state  of  the  case  the  defendants  undertook 
to  try  her  cause  on  a  conditional  fee,  and  by  the  settlement  out 
of  court,  which  required  about  two  months'  negotiation,  they 
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secured  for  her  an  absolute  title  to  the  lots  in  Junction  City,  an 
undivided  one-half  of  the  north  half  and  all  interest  in  the 
south  half  of  the  donation  land  claim— a  much  greater  estate 
than  they  could  possibly  have  obtained  if  her  property  rights 
had  been  contested  in  court.  As  uncertainty  is  an  element  that 
enters  into  every  contract  for  the  payment  of  a  conditional 
compensation  for  the  performance  of  professional  service,  a 
contingent  fee,  in  case  of  the  successful  termination  of  a  suit  or 
action,  it  is  expected  to  be  greater  than  where  the  payment  is 
fixed  and  certain  in  any  event.  This  being  so,  if  Mrs.  Hamilton 
had  stipulated  to  give  the  defendants  one-half  of  the  entire  real 
property  which  they  could  secure  for  her,  the  compensation 
would  not  have  been  unreasonable,;  in  view  of  the  condition  of 
the  title,  for  a  moiety  in  such  cases  is  often  the  measure  agreed 
upon.  The  Junction  City  lots,  however,  were  excepted  from  the 
terms  of  the  contract. 

What  has  here  been  said  in  relation  to  the  compensation  agreed 
upon  will  also  apply  to  the  alleged  ignorance  of  Mrs.  Hamil- 
ton as  to  the  value  of  the  land  which  she  stipulated  to  give  the 
defendants.  In  the  neglected  condition  of  the  property  she  did 
not  consider  it  as  of  much  value.  The  defendants  were  unac- 
quainted with  the  premises,  but  as  the  compensation  which  they 
were  to  receive  was  contingent,  the  value  of  the  land  is  not  so 
important,  for  the  more  they  secured  for  her  the  more  they 
would  obtain  for  themselves.  There  is  not,  therefore,  such  a 
difference  between  the  value  of  the  services  rendered  and  the 
worth  of  the  property  received  as  to  render  the  transaction  fraud- 
ulent, or  to  show  that  the  defendants  exercised  any  undue  influ- 
ence over  their  client,  or  violated  in  the  smallest  degree  their 
professional  duty. 

4.  This  brings  us  to  a  consideration  of  the  remaining  ques- 
tion, whether  or  not  Mrs.  Hamilton's  ignorance  in  relation  to 
the  transaction  of  business  shows  that  she  intended  to  give  the 
defendants  a  mortgage,  and  not  to  execute  to  them  a  deed. 
There  is  not  a  word  of  testimony  in  the  transcript  tending  in 
any  manner  to  prove  that  she  did  not  intend  to  execute  an  abso- 
lute deed,  and  we  are  satisfied  that  it  was  her  design  to  give,  and 
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the  defendants'  purpose  to  accept,  a  conveyance  of  an  undivided 
one-half  of  the  real  property  which  they  could  secure  for  her. 
Eliminating  from  the  case  the  circumstances  hereinbefore  ad- 
verted to  as  tending  to  show  fraud  or  undue  influence,  there 
is  not  a  particle  of  evidence  upon  which  a  decree  could  be  based 
converting  the  deed  into  a  mortgage.  The  defendant  Webster 
Holmes  by  a  subsequent  agreement  took  an  absolute  title  in  fee 
to  the  premises,  in  trust,  however,  to  sell  the  same,  and  pay 
one-half  the  sum  so  realized  to  Mrs.  Hamilton's  legal  repre- 
sentative, retaining  the  remainder  for  himself  and  his  code- 
f  endant ;  and  though  he  mortgaged  the  entire  premises  to  secure 
the  payment  of  $700  and  interest,  one-half  the  value  of  the 
land  is  probably  sufficient  to  pay  the  entire  debt. 

5.  If  he  refuses  to  sell  the  property  when  a  reasonable  sum  is 
offered  therefor,  a  court  of  equity  will  compel  him  to  execute 
the  trust,  and  if  he  sells  without  such  compulsion,  an  action  at 
law  can  be  maintained  against  him  to  recover  one-half  the  sum 
obtained  as  money  had  and  received :  Duclos  v.  Walton,  21  Or. 
323  (28  Pac.  1). 

The  plaintiff,  however,  is  not  entitled  to  the  relief  sought 
herein  and  hence  the  decree  is  reversed,  and  the  suit  dismissed. 

Reversed. 


Argued  3  October,  decided  30  October,  1906. 
OWINGS  i?.  TTXBNEB. 
87  Pac.  160. 
Next  Friend  as  Party — Defect  op  Want  op  Capacity  to  Sub— De- 
murrer— Waiver  op  Objection. 

1.  The  next  friend  of  an  Incompetent  litigant  is  a  "party"  to  the  litiga- 
tion, and  if  the  incompetent  has  no  capacity  to  sue,  for  any  reason,  the 
objection  must  be  taken  by  demurrer,  under  Section  68,  B.  &  C.  Corap., 
or  it  will  be  considered  waived,  under  Section  72. 

Depositions — Effect  op  Misdbscribino  Special  Referee. 

2.  Where  depositions  have  been  taken  before  a  specified  referee,  they 
should  not  be  suppressed  because  he  was  a  different  official  than  he  was 
supposed  to  be,  as,  where  he  was  described  as  a  notary  publlo  In  the 
order  of  appointment,  though  he  was  In  fact  a  United  States  commissioner. 

Evidence  of  Mental  Capacity  to  Execute  Deed. 

3.  The  evidence  shows  that  E.  Owings  was  mentally  competent  to 
execute  a  valid  deed  on  August  20,  1904. 
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Fraud — Undue  Influence — Evidence — Burden  of  Proof. 

4.  The  evidence  of  the  plaintiff  compels  the  inference  that  the  grantee 
in  the  deed  sought  to  be  canceled  unduly  influenced  the  grantor  to  execute 
it,  thereby  casting  on  the  grantee  the  burden  of  showing  that  the  grantor 
understood  what  he  was  about  to  do,  and  that  his  consent  to  the  deed  was 
not  obtained  through  taking  advantage  of  his  depressed  mental  and  physi- 
cal condition. 

Sufficiency  of  Evidence. 

6.  The  evidence  for  defendant  is  not  sufficient  to  overcome  the  infer- 
ence created  by  the  plaintiff's  case  that  the  deed  in  question  was  obtained 
through  undue  influence. 

Cancellation  of  Instruments — Restoring  Conditions — Tender. 

6.  In  a  suit  to  set  aside  a  conveyance  for  fraud  and  undue  Influence,  it 
appeared  that  plaintiff  had  received,  in  consideration  of  the  conveyance, 
deeds  to  two  tracts  of  land.  Plaintiff  was  mentally  deficient,  and  led  his 
attorney  to  believe  that  he  had  executed  to  defendant  a  deed  to  one  of  the 
tracts,  so  that  a  deed  to  the  other  tract  was  the  only  deed  tendered  before 
the  suit  was  commenced.  At  the  trial,  when  it  was  ascertained  that  no 
deed  had  been  given  to  the  former  tract,  a  deed  thereto  was  executed  by 
plaintiff  and  tendered.    Held,  that  the  tender  was  sufficient 

From  Marion:  Wm.  Galloway,  Judge. 

Suit  to  cancel  a  deed,  resulting  in  a  decree  for  plaintiff,  from 
which  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Bonham  & 
Martin,  with  an  oral  argument  by  Mr.  Carey  Fuller  Martin. 

For  respondent  there  was  a  brief  with  oral  arguments  by 
Mr.  Henry  Johnson  Bigger  and  Mr.  Charles  William  Corby. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  This  is  a  suit  by  E.  Owings  by  his  next  friend,  J.  H.  Wil- 
son, against  Henry  H.  Turner,  to  set  aside  a  deed,  the  execution 
of  which  is  alleged  to  have  been  secured  in  consequence  of  the 
plaintiff's  mental  weakness,  and  the  defendant's  undue  influ- 
ence and  fraud.  The  cause  was  tried  and  a  decree  rendered 
as  prayed  for,  in  the  complaint,  from  which  the  defendant  ap- 
peals, his  counsel  contending  that,  if  the  plaintiff  was  unable  to 
transact  business  by  reason  of  his  alleged  infirmity,  he  should 
have  beeen  represented  by  a  general  guardian,  or  by  some  person 
specially  appointed  for  that  purpose,  and  that  Wilson  was  un- 
authorized to  appear  for  him  in  the  capacity  stated  or  to  insti- 
tute the  suit  in  his  behalf,  and  hence  error  was  committed  in 
overruling  the  demurrer  to  the  complaint.  The  complaint  was 
challenged  on  the  ground  that  it  did  not  state  facts  sufficient 
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to  constitute  a  cause  of  suit.  The  statute  permits  a  defendant 
to  demur  to  a  complaint : 

"When  it  appears  on  the  face  thereof,  either—  *  * 

(2)  That  the  plaintiff  has  not  legal  capacity  to  sue;  or  *  * 

(4)  That  there  is  a  defect  of  parties  plaintiff:  B.  &  C.  Comp. 
§68. 

Further  statute  provisions  are: 

"The  demurrer  shall  distinctly  specify  the  grounds  of  objec- 
tion to  the  complaint :"  B.  &  C.  Comp.  §  69. 

"If  no  objection  be  taken  either  by  demurrer  or  answer  the 
defendant  shall  be  deemed  to  have  waived  the  same,  except  only 
the  objection  to  the  jurisdiction  of  the  court,  and  the  objection 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  suit  or  action :"  B.  &  C.  Comp.  §  72. 

"Ordinarily,"  says  Mr.  Justice  Wolverton,  in  Osborn  v. 
Logus,  28  Or.  302  (37  Pac.  456,  38  Pac.  799),  "the  objection 
arising  from  a  defect  of  parties  should  be  taken  by  demurrer, 
if  it  appears  from  the  face  of  the  complaint,  otherwise  by  an- 
swer, and  if  by  neither,  it  is  deemed  waived."  The  incapacity 
of  a  plaintiff  to  sue  where,  as  in  the  case  at  bar,  he  is  repre- 
sented by  a  next  friend,  who  is  regarded  as  a  party,  within  the 
meaning  of  the  statute  relating  to  the  conduct  of  suits  (14 
Enc.  PI.  &  Pr.  1000),  is  an  imperfection  which,  if  it  exists,  is 
apparent  on  the  face  of  the  complaint,  and  as  the  demurrer  in- 
terposed was  not  based  on  that  ground,  the  objection  now  in- 
sisted upon  was  waived. 

2.  It  is  maintained  by  defendant's  counsel  that  an  error  was 
committed  in  overruling  their  motion  to  suppress  certain  depo- 
sitions. The  court,  on  plaintiffs  motion  and  by  consent  of  the 
defendant,  appointed  C.  H.  Holden,  who  is  stated  in  the  order 
to  be  a  notary  public,  as  special  referee  to  take,  on  behalf  of 
the  plaintiff,  the  testimony  of  James  Young  and  M.  D.  Scott. 
Holden  took  the  testimony,  and  in  the  certificate  attached  to 
their  depositions  he  wrote  after  his  name  the  phrase,  "Special 
Referee  and  IT.  S.  Commissioner  for  Oregon."  It  is  argued  that 
he  was  not  a  notary  public,  and,  for  this  reason,  the  evidence 
should  have  been  excluded.  A  special  referee  may  be  appointed 
in  suits  in  equity  to  take  the  testimony  of  witnesses  who,  as  in 
the  case  at  bar,  reside  more  than  20  miles  from  the  place  of 
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holding  court :  B.  &  C.  Comp.  §  827.  The  parties  hereto  hav- 
ing stipulated  that  Holden  should  be  appointed,  his  selection 
as  special  referee  was  evidently  based  on  his  well-known  quali- 
fication to  discharge  the  duty  intrusted  to  him,  and  not  because 
he  was  supposed  to  have  been  commissioned  a  notary  public. 
Tke  selection  having  been  made  in  pursuance  of  such  agreement, 
the  testimony,  as  taken  and  certified  to  by  Holden,  was  entitled 
to  be  read  in  evidence. 

3.  Considering  the  case  on  its  merits,  the  testimony  shows 
that  on  August  20,  1904,  the  plaintiff  was  the  owner  of  10 
acres  of  land  in  Marion  County,  near  Chemawa,  which  on  that 
day  he  conveyed  to  the  defendant,  receiving  a  deed  for  30  acres 
of  land  in  Lane  County  which  he  had  never  seen,  and  $125  in 
money,  of  which  sum  the  defendant  paid  Chris  Boss,  a  real 
estate  broker,  $25,  as  his  commission  for  negotiating  the  sale 
of  plaintiff's  land.  A  few  days  thereafter  the  defendant  paid 
the  plaintiff  $5  for  his  household  goods,  tools,  hay,  etc.,  taking 
a  receipt  therefor.  The  plaintiff  examined  the  land  in  Lane 
County  which  had  been  conveyed  to  him,  and,  being  dissatis- 
fied therewith,  he  so  informed  the  defendant,  who  executed  to 
him  a  deed  for  7.31  acres  of  land  near  the  Beform  School,  on 
which  the  plaintiff  erected  a  small  cabin,  and  made  other  per- 
manent improvements.  This  suit  was  thereafter  instituted  for 
the  purpose  indicated,  and  also  to  recover  the  value  of  the  per- 
sonal property  specified,  which  is  alleged  to  have  been  reason- 
ably worth  the  sum  of  $153.40.  Dr.  W.  A.  Cusick,  a  reputable 
physician,  who  has  made  a  study  of  mental  diseases,  and  treated 
persons  afflicted  therewith,  testified  that  he  had  examined 
Owings,  who  is  about  48  years  old  and  unmarried,  and  found 
him  lacking  in  discretion  and  understanding;  that,  in  his  opin- 
ion, the  plaintiff  had  been  more  or  less  defective  all  his  life,  and, 
as  he  grows  older,  his  infirmity  will  probably  become  aggra- 
vated, resulting  in  a  total  breakdown,  so  that  he  will  ultimately 
have  to  be  taken  care  of.  In  referring  to  the  plaintiff's  condi- 
tion at  the  time  he  made  the  examination,  the  witness  further 
said : 

"His  appearance  was  a  telltale  appearance.    There  was  pro- 
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gressive  emaciation,  or  at  least  a  wasting  away  of  the  physical 
powers  which  proclaimed  broadcast  his  imperfect  physical 
health" 

The  plaintiff's  counsel,  complying  with  the  statutory  permis- 
sion (B.  &  C.  Comp.  §  718,  subd.  10),  called  nonexpert  wit- 
nesses, who  were  intimately  acquainted  with  Owings,  and  who 
severally  expressed  an  opinion  as  to  his  mental  condition  at  the 
time  he  executed  his  deed,  giving  the  reason  for  the  belief  so 
entertained.  An  examination  of  the  testimony  on  this  branch 
of  the  case  convinces  us  that  Owings  is  not  non  compos  mentis, 
but  is  and  was,  August  20,  1904,  afflicted  with  mental  weak- 
ness which  his  conversation,  general  appearance  and  conduct  be- 
tray. He  possesses,  however,  sufficient  mental  capacity  fully  to 
appreciate  and  understand  the  nature  and  effect  of  all  his  trans- 
actions, and  was  and  is  competent  to  make  a  binding  contract, 
and  to  execute  a  valid  deed :  Cdmagie  v.  Divert,  31  Or.  366  (49 
Pac.  891)  ;  Swmk  v.  Svxmk,  37  Or.  439  (61  Pac.  846) ;  Bean 
v.  Bern,  42  Or.  290  (70  Pac.  1039). 

4.  This  brings  us  to  a  consideration  of  the  question  whether 
or  not  Owings,  in  consequence  of  his  intellectual  impairment, 
was  induced  by  the  defendant  to  enter  into  a  contract,  whereby 
the  latter  secured  an  improper  advantage  by  unfair  means, 
which  amount  to  fraud,  deceit  or  imposition.  Owings,  as  a 
witness  in  his  own  behalf,  testified,  in  effect,  that,  his  health 
having  failed  while  living  on  the  10  acres  referred  to,  he  con- 
cluded to  sell  or  trade  the  premises  and  go  South,  thinking  the 
change  of  climate  would  be  beneficial  to  him;  that,  with  this 
idea  in  view,  he  came  to  Salem,  August  20,  1904,  where  he  met 
Chris  Boss,  a  real  estate  broker,  who  took  him  to  Turner's 
office,  where  the  defendant  informed  him  that  he  owned  30 
acres  of  well-watered  garden  land  in  Lane  County,  which  he 
would  exchange  for  the  plaintiff's  tract;  that  a  trade  was 
finally  consummated  by  an  exchange  of  deeds,  though  the  wit- 
ness had  never  seen  the  land  offered,  the  defendant  paying  him 
the  further  consideration  of  $105,  and  taking  a  bill  of  sale  of 
certain  personal  property;  that  the  plaintiff  thereafter  went  to 
Lane  County,  examined  the  land   referred  to,  and  found  it 
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rocky,  without  watar,  and  situated  on  the  side  of  a  mountain; 
that  he  immediately  retmed  and  notified  the  defendant  of  his 
dissatisfaction,  who  informed  ftia^  for  the  first  time,  that  he 
owned  7.31  acres  of  land  near  the  Reform  School  which  he 
would  exchange  for  the  30  acres,  and  threatened  that,  if  he 
commenced  a  suit  to  set  aside  his  deed,  he  would  prolong  the 
litigation  until  the  expenses  of  the  trial  would  leave  nothing 
for  him ;  that  the  witness,  hiring  a  horse  and  carriage,  took  the 
defendant  to  the  land  which  he  offered  to  trade,  and  they  per- 
fected a  bargain  in  relation  thereto,  whereby  the  plaintiff  paid 
on  account  of  the  land  the  sum  of  $12,  and  gave  the  defendant 
$10  for  drawing  the  deed  therefor;  and  that  he  erected  a  small 
house,  and  made  other  improvements  on  the  premises. 

The  defendant,  as  a  witness  in  his  own  behalf,  testified  that 
the  agreement  entered  into  required  him  to  execute  deeds  for 
the  lands  mentioned  in  Lane  and  Mkrion  counties,  and  to  pay 
the  further  consideration  of  $130,  in  exchange  for  the  plain- 
tiffs  deed;  that,  in  examining  the  title  to  the  plaintiff's  land, 
he  discovered  a  defect  therein  which  could  only  be  corrected  by 
securing  quitclaim  deeds  from  former  owners  of  the  premises, 
whereupon  it  was  stipulated  that  the  land  in  Lane  County  only 
should  be  conveyed,  and  that  the  legal  title  to  the  land  near  the 
Reform  School  should  be  retained  until  such  defect  was  reme- 
died. The  defendant  denied  that  he  made  any  representations 
to  the  plaintiff  concerning  the  location  or  kind  of  land  men- 
tioned in  Lane  County,  telling  Owings  that  he  had  never  seen 
it,  and  advising  him  to  examine  the  premises  before  he  exe- 
cuted his  deed ;  but  he  declined  to  do  so.  He  also  denied  that  the 
plaintiff  paid  him  any  sum  as  a  consideration  for  the  land  near 
the  Reform  School,  or  gave  him  $10  for  executing  a  deed  there- 
for; but  admits  that  Owings  paid  the  livery  bill  for  the  horse 
and  carriage  used  in  going  to  the  land.  Boss,  as  the  defendant's 
witness,  corroborates  Turner's  testimony  in  every  particular, 
relating  to  the  terms  of  the  contract  entered  into  when  the  ex- 
phange  of  lands  was  effected.  Notwithstanding  such  confirma- 
tory testimony,  we  think  the  inadequacy  of  the  consideration, 
hereinafter  referred  to,  when  considered  in  connection  with  the 
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plaintiff's  mental  weakness,  which  his  physical  condition  de- 
noted, together  with  certain  facts  and  circumstances  associated 
with  the  whole  transaction,  sufficient  to  create  an  inference  that 
the  defendant  exerted  an  undue  influence  over  the  plaintiff  in 
scuring  his  deed,  which  prevented  him  from  judging  accurately 
and  acting  independently  in  the  matter:  Archer  v.  Lapp,  12 
Or.  196  (6  Pac.  672).  This  deduction,  which  the  law  directs 
in  such  cases,  imposed  on  the  defendant  the  burden  of  showing 
that  the  plaintiff  acted  knowingly,  intentionally  and  deliber- 
ately, with  full  knowledge  of  the  nature  and  effects  of  his  acts, 
and  that  his  consent  to  the  execution  of  his  deed  was  not  ob- 
tained by  any  advantage  taken  of  his  condition:  2  Pomeroy, 
Equity,  2  ed.  §  928. 

5.  This  inference  has  not,  in  our  opinion,  been  overcome  by 
the  corroborating  testimony  mentioned.  It  conclusively  appears 
that  the  land  conveyed  by  the  plaintiff  was,  at  the  time  the  deed 
was  executed,  reasonably  worth  the  sum  of  $1,200.  The  court 
found  that  the  value  of  the  personal  property  transferred  by 
him  to  deefndant  was  $50,  which  conclusion  of  fact  we  adopt. 
The  depositions  of  the  witnesses  who  live  near  the  land  in 
Lane  County  conveyed  to  the  plaintiff,  and  who  know  the 
character  thereof,  are  to  the  effect  that  the  premises  have  been 
burned  over,  destroying  the  timber;  that  the  soil  is  rocky, 
the  surface  too  steep  to  be  plowed;  and  that  the  land  is  wholly 
valueless.  A  witness  for  the  defendant,  however,  who  had  hunted 
deer  on  this  land,  estimated  it  to  be  worth  from  $6  to  $10  an 
acre.  In  attempting  to  harmonize  this  testimony,  if  it  be  as- 
sumed that  this  land  is  worth  $6  an  acre,  the  lowest  estimate 
placed  thereon  by  the  defendant's  witness,  the  value  thereof 
is  $180,  though  the  trial  court  found  it  to  be  reasonably  worth 
only  $75.  The  witnesses  who  have  recently  seen  the  land  near 
the  Reform  School  testified  that  it  is  gravelly,  subject  to  over- 
flow, and  that  about  three  acres  thereof  having  been  plowed, 
the  alluvial  soil  thereon  had  been  washed  away,  so  that  the 
whole  tract  was  of  no  greater  value  than  from  $15  to  $25  an 
acre,  at  which  latter  sum  the  premises  are  worth  $182.75, 
though  about  six  years  prior  to  the  trial  the  land  had  been 
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sold  for  $60  an  acre.  The  answer  admits  that  the  value  of  the 
permanent  improvements  which  the  plaintiff  placed  on  the  land 
near  the  Reform  School  is  $25,  so  that  the  entire  consideration 
which  he  received  for  his  real  and  personal  property  and  im- 
provements, valued  at  $1,275,  was  the  land  in  Lane  and  Mar- 
ion counties,  of  the  reasonable  value  of  $180  and  $182.75,  re- 
spectively, and  $130  in  money,  or  $495.75.  On  account  of  the 
sum  of  money  so  received,  the  plaintiff  transferred  personal 
property  worth  $50,  and  made  improvements  admitted  to  be  of 
the  value  of  $25,  and  was  required,  as  a  condition  precedent  to 
the  granting  of  the  relief  sought,  to  pay  the  further  sum  of  $50, 
which  accounting  we  approve. 

6.  When  this  suit  was  instituted  the  plaintiff's  counsel  under- 
stood from  their  client  that  he  had  executed  to  the  defendant  a 
deed  to  the  land  in  Lane  County  when  he  had  only  left  the  deed 
with  him.  Based  on  such  misconception,  a  deed  to  the  land 
near  the  Reform  School  only  was  tendered  before  the  suit  was 
commenced.  At  the  trial,  however,  when  the  fact  was  ascer- 
tained, a  deed  to  the  land  in  Lane  County  was  executed  by  the 
plaintiff  and  tendered.  In  view  of  Owings'  mental  condition 
and  of  the  reasonable  misunderstanding  of  his  counsel  resulting 
from  his  infirmity,  the  tender  was  sufficient. 

Believing  that*  the  plaintiff  is  competent  to  execute  to  the  de- 
fendant valid  deeds  of  the  real  property  which  he  received,  and 
that  a  reconveyance  of  the  premises  will  place  him  in  statu  quo 
upon  the  payment  of  $50,  the  decree  is  affirmed. 

Affirmed. 


Argued  9  October,  decided  30  October,  1906. 
HAINES  v.  CORNELL. 
87  Pac.  265,  88  Pac.  872. 
Priority  Between  Attachment  and  Unrecorded  Deed. 
1.  An  attachment  levied  In  Rood  faith  on  land  that  has  been  conveyed 
for  more  than  five  days  without  the  Instrument  being  recorded,  and  with- 
out knowledge  of  such  conveyance,  takes  precedence  of  such  conveyance, 
under  Sections  802  and  5359,  B.  &  C.  Comp.,  relating;  to  attachments  and 
the  recording;  of  deeds.9 


•Note. — Section  302,  B.  &  C.  Comp.,  reads  thus:  "Prom  the  date  of 
the  attachment  until  it  be  discharged  or  the  writ  executed,  the  plaintiff, 
as  against  third  persons,  shall  be  deemed  a  purchaser  in  good  faith  and 
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Sufficiency  of  Sheriff's  Certificate  of  Attachment. 

2.  Under  Section  301  of  B.  &  C.  Comp.,  requiring  a  sheriff,  after  levy- 
ins  an  attachment,  to  deliver  to  the  county  clerk  a  certificate  containing 
the  title  of  the  cause,  the  names  of  the  parties,  a  description  of  the 
property  seised,  and  a  statement  that  the  same  has  been  attached,  such 
a  certificate  may  be  sufficient,  though  it  does  not  contain  as  a  caption 
the  title  of  the  cause  or  the  names  of  the  parties,  if  such  matters  appear 
in  the  body  of  the  certificate. 

Certificate  of  Attachment— Need  of  Correct  Caption. 

3.  If  it  is  attempted  to  give  the  title  of  a  cause  and  the  names  of  the 
parties  in  a  caption  to  a  certificate  of  attachment,  It  must  be  given  cor- 
rectly or  the  certificate  will  not  be  valid. 

Priority   Between   Attachment   and   Deed— Pleading  Good   Faith 
of  Creditor  as  an  Affirmative  Defense. 

4.  In  a  suit  involving  the  relative  rights  of  an  attaching  creditor  and 
the  holder  of  a  deed  to  the  same  land,  the  creditor  must  plead  affirma- 
tively that  the  attachment  was  levied  in  an  attempt  to  collect  a  genuine 
debt  and  without  notice  or  knowledge  of  the  interest  of  the  deed  claimant ; 
it  will  not  be  sufficient  to  rely  on  a  denial  of  the  charge  by  the  deed 
claimant  that  the  attachment  was  levied  with  notice  of  the  deed. 

PLEADING ADMISSION   BY    FAILURE    TO   DENY. 

6.  This  case  affords  an  illustration  of  the  general  statutory  rule, 
B.  A  C.  Comp.,  |95,  that  affirmative  allegations  not  denied  are  to  be 
taken  as  true.  A  deed  not  having  been  recorded,  an  attachment  was 
levied  on  the  land  as  that  of  the  grantor,  whereupon  the  grantee  sued 
to  restrain  further  proceedings  under  the  attachment,  and  for  a  cancella- 
tion of  the  same  as  a  cloud  on  his  title,  alleging  that  the  defendant  had 
notice  of  plaintiff's  claim  to  the  property  at  the  time  the  attachment  was 
levied.  The  answer  denied  the  allegations  of  the  complaint,  and  also  set 
up  facts  showing  defendant  to  be  a  bona  fide  purchaser.  These  facts 
were  not  denied  by  reply.  Held,  that,  the  facts  showing  defendant  to  be 
a  bona  fide  purchaser  were  admitted. 

ATTACHMENT    CERTIFICATE NECESSITY    OF    CAPTION. 

6.  A  sheriff's  certificate  of  attachment  of  real  estate,  which  recites  in 
the  body  thereof  the  names  of  the  respective  parties  in  the  cause  and  the 
title  of  the  court  from  which  the  writ  issued,  is  sufficient  without  having 
a  caption  stating  the  title  of  the  cause  and  the  names  of  the  parties,  or 
any  caption  whatever:  McDowell  v.  Parry,  45  Or.  99,  distinguished. 

Prom  Washington:  Thos.  A.  McBride,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  a  suit  by  E.  W.  Haines  against  J.  W.  Connell,  sheriff, 
and  J.  F.  Schoch  to  remove  a  cloud  from  a  title,  and  comes 
here  on  an  appeal  from  a  decree  in    favor    of    the    plaintiff. 

for   a  valuable  consideration   of   the  property  attached,"   subject  to   the 
statute  providing  for  recording  certificates  of  attachment. 

Section  5359,  B.  &  C.  Comp.,  reads  thus:  "Every  conveyance  of  real 
property  within  this  state,  which  shall  not  be  recorded  within  five  days 
thereafter  shall  be  void  as  against  any  subsequent  purchaser  in  good  faith 
and  for  a  valuable  consideration  of  the  same  real  property,  or  any  por- 
tion thereof,  whose  conveyance  shall  be  first  duly  recorded." 

Reporter. 
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On  April  22,  1902,  F.  T.  Kane  was  the  owner  of  the  S.  E. 
quarter  of  section  11,  township  2  N".,  range  5  W.  On  that  day 
he  attempted  to  convey  the  same  by  warranty  deed  to  the  plain- 
tiff, but,  by  mistake,  the  land  was  described  as  being  in  range 
4  instead  of  5.  Hie  deed  was  not  recorded  until  July  11,  1904, 
and  about  that  time  plaintiff  discovered  the  mistake  in  the  de- 
secription,  and,  after  having  it  corrected,  had  the  deed  re- 
recorded on  July  19th.  The  land  was  and  is  wild  land,  and  not 
in  the  possession  of  any  one.  On  July  1,  1904,  before  the  deed 
to  Haines  had  been  recorded,  the  defendant  Connell's  predeces- 
sor in  office,  as  sheriff  of  Washington  County,  levied,  or  at- 
tempted to  levy,  upon  the  property  under  a  writ  of  attachment 
issued  in  an  action  brought  against  Kane  by  J.  F.  Schoch,  by 
making  and  filing  in  the  proper  office  a  certificate  of  attachment 
as  follows: 
"State  of  Oregon, 

County  of  Washington — ss. 

I.  J.  W.  Sewell,  Sheriff  of  Washington  County,  Oregon,  do 
hereby  certify  that  by  virtue  of  a  writ  of  attachment  issued  out 
of  the  Circuit  Court  of  the  State  of  Oregon  for  the  County  of 
Washington,  upon  the  30th  day  of  June,  A.  D.  1904,  in  a 
cause  therein  pending,  wherein  J.  F.  Schoch  is  plaintiff  and  F. 
T.  Kane  is  defendant,  said  writ  being  in  favor  of  said  plaintiff 
and  against  the  property  of  said  defendant,  and  directed  to  me, 
,  the  Sheriff  of  Washington  County,  I  did  on  the  1st  day  of  July, 
1904,  at  the  instance  of  the  above-named  plaintiff,  attach  the 
following  described  real  property  of  the  within  named  F.  T. 
Kane,  to  wit:  Lot  1,  block  31,  Forest  Grove;  lot  9,  block  1, 
West  Portland  Heights;  southeast  quarter  of  section  11,  town- 
ship 2  north,  range  5  west  of  Willamette  Meridian,  all  said 
property  being  in  Washington  County,  Oregon. 

In  Witness  Whereof  I  have  hereunto  set  my  hand  this  1st  day 
of  Julv,  A.  D.  1904,  at  10  o'clock  a.  m. 

J.  W.  Sewell, 
Sheriff  of  Washington  County,  Oregon." 

The  plaintiff  thereafter,  and  before  the  action  of  Schoch  v. 
Kane  had  passed  to  judgment,  commenced  this  suit  to  enjoin 
and  restrain  the  defendants  from  further  proceeding  under  the 
attachment,  and  for  a  decree  canceling  the  same,  on  the  ground 
that  it  tended  to  cloud  his  title.    The  complaint  alleges  that  the 
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defendants  had  notice  of  the  plaintiff's  interest  at  the  time  of 
the  levy  of  the  attachment.  This  averment  is  denied  by  the  an- 
swer. For  an  affirmative  defense  the  answer  sets  up  the  attach- 
ment proceeding  in  detail,  and  alleges  that  the  attachment  was 
caused  to  be  levied  by  Schoch,  the  attaching  creditor,  in  good 
faith,  and  without  notice  that  the  property  had  been  transferred 
to  the  plaintiff,  or  to  any  other  person,  or  that  plaintiff  claimed 
any  interest  or  title,  legal  or  equitable,  therein.  This  allegation 
is  not  denied  by  the  reply,  and  there  was  no  evidence  given  on 
the  trial  by  either  party  concerning  a  knowledge  or  want  of 
knowledge  of  plaintiff's  interest  in  the  property  by  the  attaching 
creditor  at  the  time  of  the  attachment.  Plaintiff  had  decree  in 
the  court  below,  and  the  defendants  appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  W.  M.  Lang- 
ley  &  Son,  with  an  oral  argument  by  Mr.  Lotus  Lee  Langley. 

For  respondent  there  was  a  brief  over  the  names  of  W.  H.  Hoi- 
lis  and  Samuel  Bruce  Huston,  with  an  oral  argument  by  Mr. 
Huston. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

It  is  contended  by  defendants  that  the  deed  from  Kane  to  the 
plaintiff  was  intended  as  a  mortgage  to  secure  the  payment  of 
money,  and  therefore  conveyed  no  interest  or  title  in  the  prop- 
erty to  Haines,  and  hence  will  not  support  a  suit  to  remove  a 
cloud  from  title;  and  also  that  this  suit  was  prematurely  brought 
because  the  action  of  Schoch  v.  Kane,  in  which  the  writ  of  at- 
tachment issued,  had  not  passed  to  judgment  at  the  time  it  was 
commenced.  In  view  of  the  conclusion  we  have  reached  as  to 
the  merits  of  the  controversy,  it  is  not  necessary  to  examine  these 
questions,  although  they  are  important. 

1.  The  deed  from  Kane  to  the  plaintiff  had  not  been  recorded 
at  the  time  of  the  levy  of  the  attachment  issued  in  the  action 
of  Schoch  v.  Kane,  and  more  than  five  days  had  elapsed  since  the 
date  of  its  execution,  and,  therefore,  the  attachment,  if  valid, 
will  take  precedence  over  such  deed,  if  such  attachment  was 
made  in  good  faith  and  without  notice  of  plaintiff's  rights: 
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Boehreinger  v.  Creighton,  10  Or.  42;  Riddle  v.  Miller,  19  Or. 
468  (23  Pac.  807) ;  Meier  v.  Hess,  23  Or.  599  (32  Pac.  755) ; 
Dimmick  v.  Rosenfeld,  34  Or.  101  (55  Pac.  100)  ;  Osgood  v. 
Osgood,  35  Or.  1  (56  Pac.  1017) ;  Security  Trust  Co.  v.  Loew- 
enberg,  38  Or.  159  (62  Pac  647). 

2.  It  is  claimed,  however,  that  the  attachment  is  void,  be- 
cause the  certificate  of  the  sheriff,  as  filed  with  the  county  clerk, 
did  not  contain  as  a  caption  thereto  the  title  of  the  cause  or  the 
names  of  the  parties.     The  statute  provides: 

"Real  property  shall  be  attached  as  follows :  The  sheriff  shall 
make  a  certificate  containing  the  title  of  the  cause,  the  names 
of  the  parties  to  the  action,  a  description  of  such  real  property, 
and  a  statement  that  the  same  has  been  attached  at  the  suit  of 
the  plaintiff;  and  deliver  the  same  to  the  county  clerk  of  the 
county  in  which  the  attached  real  estate  is  situated:"  B.  &  C. 
Comp.  §  301. 

The  certificate  in  question  admittedly  contains  in  the  body 
thereof  all  the  essential  requirements  of  the  statute.  It  states 
the  title  of  the  case  by  giving  the  name  of  the  court  in  which 
the  action  was  pending,  the  names  of  the  parties,  a  description 
of  the  property  attached,  and  states  that  it  was  attached  at  the 
instance  (which  is  equivalent  to  6uit)  of  the  plaintiff,  and  is, 
therefore,  in  our  opinion,  sufficient.  There  is  no  requirement  in 
the  statute  that  the  title  of  the  cause  and  the  names  of  the  par- 
ties shall  be  stated  as  a  heading  or  caption  to  the  certificate,  as 
required  by  Section  67  in  the  case  of  a  complaint.  The  statute 
provides  that  a  complaint  shall  contain  (1)  the  title  of  the 
cause,  specifying  the  name  of  the  court  and  the  names  of  the 
parties  plaintiff  and  defendant;  (2)  a  plain  and  concise  state- 
ment of  the  facts  constituting  the  cause  of  action;  and  (3)  the 
relief  demanded;  which  would  seem  to  contemplate  that  these 
requisites  should  be  stated  in  the  order  named,  notwithstanding 
which  it  has  been  held  that  the  stating  of  the  names  of  the  court 
and  of  the  parties  in  the  caption  of  a  complaint  is  a  formal,  and 
not  a  jurisdictional,  matter:  Adams  v.  Kelly,  44  Or.  66  (74 
Pac.  399) ;  Smith  v.  Watson,  28  Iowa  218;  Hill  v.  Thacter,  3 
How.  Prac.  (N.  Y.)  407;  Van  Namee  v.  Peoble,  9  How.  Prac. 
(N   Y.)   198.     The  statute  regulating  the  attachment  of  real 
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property  provides  what  the  certificate  shall  contain,  but  does  not 
require  that  the  essential  matters  shall  be  set  out  in  any  particu- 
lar order,  and  it  seems  to  us  that  a  certificate  is  clearly  sufficient 
which  states  such  matters  in  the  body  thereof  without  giving 
to  it  the  formality  of  a  heading  or  caption. 

3.  When  a  certificate  of  attachment  attempts  to  state  the 
title  of  the  cause  and  the  names  of  the  parties  in  a  caption,  it 
must  state  them  correctly,  and  an  error  therein  is  not  cured  by 
a  subsequent  recital  in  the  body  of  the  certificate :  McDowell  v. 
Parry  45  Or.  99  (76  Pac.  1081).  But  where  no  caption  is  used, 
it  is  enough  if  the  essential  facts  required  to  be  stated  appear  in 
the  body  of  the  certificate. 

4.  It  is  next  contended  that  the  burden  was  on  the  defend- 
ants to  show  that  the  attachment  was  levied  in  good  faith,  and 
without  notice  or  knowledge  of  plaintiffs  interest  in  the  prop- 
erty, and  this  seems  to  be  the  logical  effect  of  the  former  de- 
cisions of  this  court:  Rhodes  v.  McGarry  9  19  Or.  222  (23  Pac. 
971);  Laurent  v.  Lanning,  32  Or.  11   (51  Pac.  80). 

5.  But  here  the  defendants  have  assumed  such  burden  by  stat- 
ing in  their  answer  facts  necessary  to  make  them  purchasers  in 
good  faith,  and  these  allegations  are  not  denied  by  the  reply. 
The  want  of  such  denial  is  an  admission  of  their  truth,  and  no 
proof  was  required.  Jt  is  said  that  because  the  complaint  alleges 
that  the  defendants  had  notice  of  the  plaintiff's  claim  to  the 
property  at  the  time  the  attachment  was  levied,  and  this  aver- 
ment is  denied  by  the  answer,  the  question  of  defendants'  good 
faith  was  thus  made  an  issue  in  the  cause,  and  it  was  not  nec- 
essary for  plaintiff  to  deny  the  affirmative  plea  of  a  bona  fide 
purchaser  set  up  by  the  answer.  The  denial  of  the  averments 
of  the  complaint  did  not  entitle  defendants  to  make  the  defense 
of  a  bona  fide  purchaser.  That  was  an  affirmative  matter  which 
they  were  required  to  plead  in  their  answer,  notwithstanding  the 
allegations  of  the  complaint:  Rhodes  v.  McGarry,  19  Or.  222 
(23  Pac.  971).  And  since  they  were  required  to  plead  facts 
constituting  them  bona  fide  purchasers,  it  would  necessarily  fol- 
low that  such  facts  must  be  regarded  as  true,  unless  denied  by 
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the  plaintiff,  and  an  averment  of  the  complaint  cannot  be  treated 
as  such  a  denial. 

It  follows  from  these  views,  that  defendants'  attachment  takes 
precedence  over  the  rights  acquired  by  the  plaintiff  by  his  deed 
from  Kane,  and  the  complaint  must  be  dismissed. 


Decided  26  February,  1907. 

On  Motion  for  Behearing. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

6.  Counsel  is  in  error  in  supposing  that  the  court  held  that 
the  requirement  of  the  statute  that  a  certificate  of  attachment 
should  contain  the  title  of  the  cause  ia  a  nullity.  The  holding 
is  that  such  a  certificate,  if  without  a  caption,  is  sufficient  if  it 
contains  in  the  body  thereof  "the  title  of  the  cause  and  the 
names  of  the  parties/'  and  otherwise  complies  with  the  statute. 
In  short,  that  it  is  not  necessary  that  the  certificate  should  have 
a  caption  stating  the  title  of  the  cause  and  the  names  of  the  par- 
ties, but  it  is  enough  if  it  contains  in  the  body  thereof  all  the 
essential  requirements  of  the  statute.  Nor  does  the  decision 
conflict  with  McDowell  v.  Parry,  45  Or.  99  (76  Pac.  1081).  In 
the  McDowell  case  it  was  held  that,  where  a  certificate  of  at- 
tachment purports  to  state  the  title  of  the  cause  and  the  names 
of  the  parties  in  a  caption,  it  must  state  them  correctly;  and  a 
failure  to  do  so  is  fatal  to  the  attachment.  This  case  holds  that, 
where  no  caption  is  used,  the  certificate  is  sufficient  if  the  es- 
sential facts  required  by  the  statute  appear  in  the  body  thereof. 

The  petition  for  rehearing  is  denied. 

Heversed:  Rehearing  Denied. 


Argued  10  October,  decided  21  November,  1906. 
PUFFER  r.  AMERICAN  INSURANCE  COMPANY. 

87  Pac.  623. 

Reference— Right  op  Judob  to  Act  as  Referee— Waiving  Jury. 

1.  A  trial  judge  has  no  authority  to  act  as  a  referee  in  a  law  action 
without  the  consent  of  the  parties,  nor  to  try  a  law  action  alone,  unless 
a  jury  is  waived  in  the  manner  provided  by  statute. 
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Delated  Report  op  Referee — Remedy — Right  of  Parties  to  Trial 
by  Referee  After  Reference. 

2.  Where  a  report  of  a  referee  In  a  law  action  Is  unreasonably  delayed 
the  judge  may  order  the  report  filed  and  enforce  obedience  to  his  orders 
by  appropriate  means,  but  he  cannot  himself  decide  the  case  on  the  testi- 
mony taken  by  the  referee,  against  the  objection  of  a  party,  as  the  statute 
gives  the  right  to  a  trial  in  law  actions  either  by  a  Jury  or  a  referee,  and 
there  are  some  material  advantages  under  that  right  of  which  a  party 
cannot  be  arbitrarily  deprived. 

From  Multnomah :  Melvin  C.  George,  Judge. 

Action  for  the  recovery  of  money  by  W.  C.  Puffer  and  Frank 
E.  Dooley  against  the  American  Central  Insurance  Co.  The 
other  facts  appear  in  the  opinion.  Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr.  Milton  W. 
Smith,  with  a  brief  to  this  effect. 

I.  It  was  errof  for  the  court  to  disregard  its  rule  requiring 
that  "copies  of  all  papers  filed  in  a  case  must  be  served  on  the 
attorney  of  the  adverse  party";  and  that  "motions  and  issues 
of  law  shall  be  set  down  for  hearing  on  the  motion  book."  Rules 
of  procedure  adopted  by  a  court  have  the  force  of  law  and  must 
be  strictly  adhered  to  by  both  court  and  litigants :  Coyote  0.  & 
S.  M.  Co.  v.  Ruble,  9  Or.  121, 125 ;  District  of  Columbia  v.  Roth, 
18  D.  C.  App.  547,  551 ;  Rio  Grande  Irrig.  Dist.  v.  Qildersleeve, 
174  U.  S.  603,  608  (19  Sup.  Ct.  761) ;  Elevated  Ry.  Co.  v. 
O'Neill,  25  111.  App.  313,  326. 

II.  Irrespective  of  the  rules  of  court,  it  would  be  error  to 
allow  such  a  motion  upon  an  ex  parte  application.  Opposing 
counsel  should  be  allowed  an  opportunity  to  be  heard  by  affi- 
davits and  arguments:  Seamans  v.  Pharo,  4  N.  J.  Law,  143; 
Freeborn  v.  Denman,  8  N".  J.  Law,  116, 119 ;  Ferris  v.  Munn,  22 
N.  J.  Law,  161 ;  Beattie  v.  David,  40  N".  J.  Law,  102 ;  Dexter  v. 
Young,  40  N".  H.  130;  Jackson  v.  Ives,  6  Hill,  260;  Beach,  Mod. 
Eq.  Prac.  §  683. 

III.  In  any  event,  the  motion  should  have  been  overruled 
when  it  appeared  that  the  referee  had  not  yet  made  his  findings 
and  conclusions,  or  stated  his  inability  to  do  so :  B.  &  C.  Comp. 
§  166.  The  court  and  counsel  were  wrong  in  applying  Sections 
406  and  827  to  law  actions. 
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IV.  If  a  referee  unduly  delays  his  report,  the  proper  practice 
is  to  move  for  an  order  to  speed  the  case  (17  Enc.  PL  &  Pr. 
1031),  and  if  the  referee  refuses  to  do  so,  the  court  has  power 
to  remove  him  or  proceed  by  way  of  contempt :  Jeff  era  v.  Hazen, 
69  Vt.  456;  Hawkins  v.  Brafford,  1  Caines,  160;  Thompson  v. 
Parker,  3  Johns.  260 ;  Stafford  v.  Hesketh,  1  Wend.  71 ;  Marias 
v.  Leony,  113  N.  Y.  619;  3  Waite's  Practice,  309. 

V.  The  court  should  not  have  heard  the  case  without  a  jury, 
for  it  had  no  authority  to  try  any  law  action  without  a  jury 
unless  the  parties  waive  their  constitutional  right  in  the  man- 
ner provided  by  law:  B.  &  C.  Comp.  §  157;  American  Mtg.  Co. 
v.  Hutchinson,  19  Or.  334,  340  (24  Pac.  515) ;  Johnston  v. 
Shofner,  21  Or.  Ill,  115  (31  Pac.  254) ;  Stroup  v.  Bridges,  124 
Iowa,  401  (100  K  W.  113). 

VI.  In  law  actions  the  only  occasions  when  the  judge  may 
make  findings  of  fact  from  the  evidence  taken  by  the  referee  is 
when  he  has  set  aside  the  findings :  B.  &  C.  Comp.  §  168 ;  Liebe 
v.  Nicolai,  30  Or.  364,  371  (48  Pac.  172).  In  such  cases  the 
court  disagrees  with  the  referee  as  to  the  weight  of  evidence, 
but  here  he  tried  the  case  without  a  report  having  been  filed. 
That  may  do  in  equity,  but  neither  at  common  law  nor  under 
our  statute  is  such  a  procedure  authorized  in  a  law  action. 

For  respondent  there  was  an  oral  argument  by  Mr.  Harrison 
Gray  Piatt,  with  a  brief  over  the  names  of  Cake  &  Cake,  Ore  L. 
Price  and  Piatt  &  Piatt,  to  this  effect. 

1.  The  rules  of  the  circuit  court  were  intended  to  expedite 
and  not  to  retard  business,  and  the  proposition  here  does  not 
coipe  under  the  rule,  for  no  motion  or  issue  of  law  was  before 
the  court  — only  the  fact  that  the  referee  had  not  reached  a  de- 
cision after  an  unreasonable  delay.  Further,  a  court  at  all  times 
retains  control  over  its  proceedings,  and  by  analogy  it  has  the 
same  power  to  recall  a  case  from  a  referee  that  it  has  to  dis- 
charge a  jury. 

2.  When  the  case  came  on  for  hearing  the  defendant  did 
not  object  because  no  jury  was  provided,  but  protested  solely 
because  the  reference  had  been  summarily  terminated,  thereby 
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waiving  all  other  objections.  The  cases  of  Ladd  v.  Sears,  9  Or. 
p.  247,  and  Rogue  River  Min.  Co.  v.  Walker,  10  Or.  343,  are  in- 
structive on  this  question  of  waiver. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  at  law  to  recoveT  money.  After  the  issues 
had  been  made  up,  it  was  referred  to  a  referee  to  "make  and 
report  findings  of  fact  and  conclusions  of  law,"  because  the  trial 
would  involve  the  examination  of  a  long  account  on  both  sides. 
The  evidence  was  taken  by  the  referee,  but  he  failed  or  neglected 
to  make  and  report  any  findings  of  fact  or  conclusions  of  law, 
and  some  three  years  after  his  appointment  he  was  ordered  by 
the  court,  on  plaintiff's  motion,  without  notice  to  the  defend- 
ant, to  return  the  record,  including  the  testimony  taken  before 
him,  which  was  done  accordingly.  The  court  thereupon,  against 
the  protest  of  the  defendant,  and  over  its  objection  and  excep- 
tion, proceeded  to  a  trial  of  the  cause  without  the  intervention 
of  a  jury.  Findings  and  judgment  were  made  and  rendered  in 
favor  of  the  plaintiff,  and  defendant  appeals. 

1.  A  trial  judge  has  no  authority  to  act  as  a  referee  in  a  law 
action  without  the  consent  of  parties  (Dinsmore  v.  Smith,  17 
Wis.  20),  nor  to  try  such  an  action  unless  a  jury  is  waived  in  the 
manner  provided  by  statute:  American  Mortg.  Co.  v.  Hutchin- 
son, 19  Or.  334  (24  Pac.  515) ;  Wilkes  v.  Cornelius,  21  Or.  345 
(23  Pac.  473). 

2.  The  constitution  guarantees  to  every  suitor  in  a  law  action 
the  right  to  a  trial  by  jury,  and  he  cannot  be  deprived  of  this 
right  by  the  court  on  its  own  motion,  or  that  of  his  adversary, 
unless  the  issues  involve  the  examination  of  a  long  account.  In 
the  latter  case  an  action  may  be  referred  to  a  referee,  "to  hear 
and  decide  the  whole  issue,  or  to  report  upon  any  specific  ques- 
tion of  fact  involved  therein"  (B.  &  C.  Comp.  §  161) ;  but  in 
such  case  the  conclusions  of  the  referee  are  to  be  deemed  and 
considered  as  a  verdict  of  a  jury :  B.  &  C.  Comp.  §  168.  A  litigant 
in  a  law  action,  therefore,  is  entitled,  as  a  matter  of  right,  to  have 
the  facts  determined  by  a  jury,  or,  if  the  cause  is  referable,  the 
conclusions  of  a  trior  of  facts,  whose  findings  shalUiave  the  same 
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force  and  effect.  The  court  may  set  aside  the  findings  of  a  ref- 
eree, and  order  a  new  reference,  or  find  the  facts  and  law  itself, 
but  it  can  only  do  so  under  the  same  circumstances  in  which 
it  has  authority  to  set  aside  the  verdict  of  a  jury  (Merchants' 
Nat  Bank  v.  Pope,  19  Or.  35,  26  Pac.  622;  Liebe  v.  Nicolai,  30 
Or.  372,  48  Pac.  172) ;  and  where  the  evidence  is  conflicting, 
and  the  credibility  of  witnesses  is  involved,  the  referee's  findings 
of  fact  will  ordinarily  not  be  disturbed  unless  palpably  wrong: 
17  Enc.  PL  &  Pr.  1055.  The  verdict  of  a  jury  and  the  findings 
of  a  referee  in  a  law  action  stand  upon  the  same  footing,  and  a 
litigant  can  no  more  be  deprived  of  the  benefit  of  the  one  than 
of  the  other.  The  court  may  set  aside  the  verdict  of  a  jury  in  a 
proper  case,  and  order  a  new  trial,  and  it  may,  for  like  reasons, 
set  aside  the  conclusions  of  a  referee,  and  find  the  facts  and  law 
itself ;  but  it  has  no  more  right  to  assume  the  duties  of  a  referee 
without  the  consent  of  a  party  than  it  can  that  of  a  jury.  If 
the  referee  unreasonably  delays  his  report,  the  court  may  direct 
him  to  speed  the  case,  and,  if  he  neglects  to  do  so,  may  per- 
haps force  a  report  by  attachment,  or  it  may  remove  him,  and 
appoint  another;  but  it  cannot  itself  assume  to  discharge  his 
duties.  If  it  could  lawfully  do  so,  it  could  deny  to  litigants  the 
benefit  to  be  derived  from  the  findings  of  the  trior  of  facts,  and 
the  presumptions  which  attach  to  such  findings. 

It  follows  from  these  views  that  the  court  was  in  error  in 
trying  the  cause  over  the  objection  of  the  defendant,  and  for 
such  error  the  judgment  is  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  proper,  not  inconsistent  with 
this  opinion.  Reversed. 
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decided  21  November,  1906. 

WOLPABD  v.  FISHER. 

84  Pac.  850.  87  Pac  580;  7LR.A.   (N.  8.)  991. 

Railroad — Right  in  Street  When  Constructed  With  Consent  op 

Abutting  Owners — Estoppel. 
1.  After  a  railroad  track  has  been  constructed  with  the  consent  of  the 
abutting  owners  to  its  location,  and  has  been  maintained  for  many,  say 
twenty,  years,  such  owners  cannot  complain  of  Its  location,  both  because 
they  are  estopped  by  their  consent  and  because  the  application  for  relief 
has  not  been  seasonably  made. 
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Railroad  in  Street — Right  op  Public  to  Use — Nuisance. 

2.  Where  a  railway  switch,  though  used  largely  by  defendant,  Is  open 
to  all  persons  for  shipping  purposes,  it  is  a  public  track,  and  its  presence 
In  a  public  street  does  not  constitute  a  nuisance  per  se. 

From  Marion :  William  Galloway,  Judge. 

Suit  by  J.  Wolfard  and  others  against  A.  W.  Fisher,  executor, 
to  enjoin  the  continuance  of  a  nuisance,  resulting  in  a  decree 
for  defendant,  from  which  this  appeal  is  taken. 

Affibmed. 

For  appllants  there  was  a  brief  with  oral  arguments  by  Mr. 
L.  H.  McMahon. 

For  respondent  there  was  a  brief  over  the  names  of  L.  J. 
Adams,  W.  E.  Yates  and  0.  0.  Bingham,  with  oral  arguments 
by  Mr.  Adams  and  Mr.  Bingham. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

This  suit  was  brought  in  1904  by  the  owners  of  property 
abutting  on  Water  Street  in  the  City  of  Silverton,  and  by  per- 
sons engaged  in  business  along  such  street,  to  enjoin  and  re- 
strain the  defendant  from  maintaining  and  operating  on  the 
street  a  switch  or  branch  railroad  from  his  flouring  mill  and 
warehouse  connected  therewith  to  the  main  line  of  the  Oregon  & 
California  Railroad  Co.  a  distance  of  about  a  quarter  of  a  mile. 
This  switch  or  branch  road  was  built  in  1881  by  the  Oregonian 
Railway  Co.,  the  grantor  of  the  Oregon  &  California  Railroad 
Co.,  under  an  agreement  with  the  then  owner  of  the  flouring 
mill  by  which  the  latter  was  to  obtain  the  right  of  way,  furnish 
the  ties,  and  pay  the  railway  company  $1,000  in  cash,  and  it 
has  been  used  and  operated  ever  since.  For  a  short  time  after 
it  was  built,  horses  were  used  in  moving  cars  over  the  road,  but 
this  was  found  to  be  impracticable  and  for  more  than  20  years 
prior  to  the  commencement  of  this  suit,  cars  have  been  moved  by 
the  engines  of  the  railroad  company.  What  is  now  Water  Street 
was  a  county  road  at  the  time  the  switch  or  side  track  in  contro- 
versy was  built.  All  the  property  owners  except  two,  along  that 
portion  occupied  by  the  track  joined  in  a  petition .  addressed 
either  to  the  railway  company,  asking  it  to  build  the  road,  or  to 
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the  county  court,  praying  that  a  right  of  way  along  the  county 
road  be  granted  for  that  purpose. 

The  evidence  tends  to  show  that  this  petition  was  presented 
to  the  county  court,  but  there  is  no  proof  that  any  action  was 
taken  thereon.  Two  or  three  years  after  the  road  had  been 
built  some  controversy  arose  about  the  matter,  and  the  county 
court  was  requested  to  order  its  removal,  but  did  not  do  so.  In 
April,  1894,  and  after  the  incorporation  of  the  City  of  Silver- 
ton,  an  ordinance  was  duly  passed  by  the  common  council, 
granting  to  J.  W.  Cochran,  who  then  owned  the  flouring  mill, 
a  10-year  franchise  to  maintain  and  operate  a  railroad  on 
Water  Street  from  his  mill  to  the  main  line  of  the  Oregon  & 
California  Railroad  Co.,  and  in  March,  1904,  such  franchise 
was  extended  for  an  additional  10  years.  The  plaintiffs'  posi- 
tion is  that  the  road  was  built  and  is  maintained  for  the  private 
use  and  benefit  of  the  owner  of  the  flouring  mill  and  not  for 
public  purposes,  and  is  therefore  a  nuisance,  and  an  unlawful 
use  of  the  street.  The  defendant,  however,  contends  and  alleges 
that  the  railroad  in  controversy  belongs  to  the  Oregon  &  Cali- 
fornia Railroad  Co.  and  is  maintained  and  operated  by  its 
lessee,  the  Southern  Pacific  Co.,  for  public  purposes,  and  that 
both  of  these  companies  are  necessary  parties  to  this  suit.  It  is, 
we  think,  unnecessary  to  consider  or  determine  either  of  these 
questions  at  this  time.  The  road  was  built  originally  by  the 
consent  and  at  the  request  of  the  property  owners  along  that  por- 
tion of  the  county  road  occupied  by  it,  and  since  1894  has  been 
maintained  and  operated  under  a  franchise  granted  by  the  mu- 
nicipal authorities.  It  is  used  principally  for  the  transportation 
of  grain  from  the  main  line  of  the  railroad  company  to  the  de- 
fendant's mill  and  of  flour  and  other  mill  products  from  the 
mill  to  such  main  line,  but  there  is  evidence  that  the  defend- 
ant owns  and  operates  in  connection  with  his  mill  a  grain  ware- 
house or  elevator  with  a  storage  capacity  of  about  60,000  bush- 
els, and  that  the  road  has  been  used  for  the  transportation  of 
hops,  grain,  building  material  and  the  like  for  parties  other  than 
the  mill  company.  Whether  this  is  such  a  public  use  as  would 
have  authorized  the  construction  and  maintenance  of  the  road 

(48th  Or.— 31) 


48fc  Wolfakd  v.  Fisher.  [48  Or. 

in  the  street  originally,  without  the  consent  of  the  owners  of  the 
abutting  property,  is  not  necessary  to  consider. 

1.  The  track  was  built  by  the  express  consent  of  and  at  the 
request  of  the  property  owners,  and  neither  they  nor  their  suc- 
cessors in  interest  are  now  entitled  to  injunctive  relief  against 
it.  A  property  owner  who  has  expressly  consented  to  the  use 
of  his  own  property  or  of  the  street  in  front  thereof  for  pur- 
poses such  as  shown,  is  not  entitled,  after  the  road  has  been 
constructed  and  operated  for  20  years,  to  an  injunction  against 
its  further  maintenance:  3  Elliott,  Railways,  §§949,  1096;  1 
Lewis,  Em.  Dom.  (2  ed.)  §120;  2  Wood,  Railways,  p.  792; 
Burkam  v.  Ohio  &  Miss.  Ry.  Co.  122  Ind.  344  (23  X.  E.  799). 
Injunctive  relief  will  only  be  granted  when  application  therefor 
is  seasonably  made:  Midland  Ry.  Co.  v.  Smith,  113  Ind.  233 
(15  K,  E.  256).  The  decree  of  the  court  below  will  therefore 
be  affirmed.  Affirmed. 

Decided  21  November,  1906. 

On.  Rehearing. 
M.  L.  H.  McMahon  for  appellants. 
Mr.  L.  J.  Adams  and  Mr.  G.  0.  Bingham  for  respondent. 
Mr.  Justice  Hailey  delivered  the  opinion. 

2.  On  the  rehearing  in  this  case  it  was  strenuously  contended 
by  the  counsel  for  the  plaintiff  that  the  track  in  question  is 
used  for  private  purposes  only,  for  the  benefit  of  the  defendant, 
and,  being  so  used  on  a  public  street,  is  a  public  nuisance  per 
se.  The  evidence,  however,  shows  that,  while  the  track  is  used 
largely  by  the  defendant  for  shipping  in  grain  for  his  mill  and 
shipping  out  his  products,  it  has  also  been  used  by  others,  in- 
cluding at  least  two  of  the  plaintiffs,  for  shipping  other  prod- 
ucts, such  as  lumber,  shingles,  brick,  sand,  hops  and  other 
freight,  and  is  open  to  all  persons  for  shipping  purposes.  Such 
being  the  case,  it  is  clearly  not  a  private  track  confined  exclu- 
sively to  the  use  of  the  defendant  or  any  limited  number  of 
persons,  and,  being  available  to  the  public  generally  for  shipping 
purposes,  its  use  is  a  public  one.  The  number  of  shipments 
made  by  different  individuals  or  firms  over  a  track  is  not  the 
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criterion  by  which  to  judge  whether  or  not  it  is  a  public  track. 
The  public  or  private  character  of  a  track  or  way  depends  upon 
the  right  of  the  public  generally  to  its  use  and  not  upon  the 
extent  of  the  exercise  of  that  right.  If  such  right  is  confined 
to  a  limited  number  only,  it  is  a  private  use  and  a  private 
track,  although  such  persons  may  use  it  an  equal  or  unequal 
number  of  times  each,  while,  if  it  is  available  to  all  the  public 
who  desire  to  use  it  for  shipping  purposes,  it  is  a  public  use, 
although  some  one  or  more  of  the  public  may  use  it  more  fre- 
quently than  others.  As  stated  in  Phillips  v.  Watson,  63  Iowa, 
33  (18  N.  W.  659),  "if  all  the  people  have  the  right  to  use  it, 
it  is  a  public  way,  although  the  number  who  have  occasion  to 
exercise  the  right  is  very  small":  Elliott,  Eailroads  (3  ed.) 
§961;  Bridal  Veil  Lum.  Co.  v.  Johnson,  30  Or.  205,  210  (46 
Pac.  790,  34  L.  E.  A.  368,  60  Am.  St.  Eep.  818)  ;  Towns  v. 
Klamath  County,  33  Or.  225,  233  (53  Pac.  604). 

The  former  opinion  sufficiently  covers  the  only  other  point 
in  the  case,  and  we  adhere  to  that  opinion.  The  decree  of  the 
lower  court  will  therefore  be  affirmed.  Affirmed. 


Argued  23  October,  decided  21  November,  1906. 
STATE  v.  JENNINGS. 
87  Pac.   624.  89   Pac.  421. 
Competency  op  Conclusions — Opinion  Evidence. 

1.  Where  the  facts  observed  by  a  witness  can  be  accurately  stated  to 
a  jury,  the  evidence  should  be  limited  to  such  a  recital  and  the  witness 
should  not  be  permitted  to  state  his  deductions  from  such  facts. 

For  instance:  A  witness  who  saw  the  surroundings  soon  after  a 
homicide  by  shooting  should  not  be  allowed  to  state  his  opinion  as  to 
the  place  from  which  the  bullet  came,  where  the  conditions  observed  can 
be  adequately  described. 

Reserving  Ground  op  Appeal — Question  Not  Raised  at  Trial. 

2.  Objections  to  evidence  not  made  when  the  exception  is  saved  will 
not  be  considered  on  appeal. 

Thus:  An  objection  to  certain  questions  because  they  show  an  attempt 
of  a  party  to  impeach  his  own  witness,  in  violation  of  Section  850,  B.  &  C. 
Comp.,  does  not  support  an  objection  that  the  party  has  not  laid  a  founda- 
tion of  surprise. 

Right  to  Impeach  One's  Own  Witness. 

8.  Under  Section  850.  0.  &  C.  Comp.,  a  party  may  Impeach  his  own 
witness  by  showing  that  on  previous  occasions  the  witness  has  made 
statements  Inconsistent  with  his  present  testimony,  in  order  to  offset  any 
unfavorable  effect  of  the  present  statements. 
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Contradicting  Witness  by  Previous  Written  Statement. 

4.  Where  a  witness  denies  the  correctness  of  a  writing  purporting  to 
contain  a  previous  statement  at  variance  with  his  present  testimony,  the 
impeaching  evidence  is  not  limited  to  the  writing,  but  oral  evidence  may 
be  received  of  what  the  witness  actually  said. 

Criminal  Law — Statement  bt  Defendant  as  Evidence. 

6.  A  statement  made  by  a  witness  called  under  Section  1261,  B.  &  C. 
Comp.,  to  testify  before  a  district  attorney  sitting  as  a  grand  jury,  is 
competent  evidence  though  it  is  not  complete,  if  the  witness  admits  that 
it  Is  correct  as  far  as  it  goes. 

Same — Inconsistent  Statements. 

6.  Declarations  of  defendant  concerning  the  commission  of  the  crime 
charged  are  admissible  against  him,  to  prove  that  he  has  made  false  or 
inconsistent  statements  regarding  the  crime,  when  followed  by  evidence 
of  their  falsity  or  inconsistency. 

Appeal — Error  Not  Presumed. 

7.  Error  on  the  part  of  a  trial  court  is  never  presumed,  the  presump- 
tion being  that  evidence  was  received  or  excluded  as  required  by  law, 
unless  the  contrary  appears. 

Evidence — Declarations  of  Third  Persons — Hearsay. 

8.  In  a  criminal  case  testimony  that  a  third  person  said  he  had  com- 
mitted the  crime  charged  against  defendant  is  incompetent,  being  hearsay. 

Criminal  Law — Bill  of  Exceptions — Amendment. 

9.  Where  a  bill  of  exceptions,  through  mistake  has  been  so  made  up 
as  not  to  state  the  truth,  it  may  on  proper  showing  and  notice  he  amended 
nuc  pro  tunc  at  a  subsequent  term  and  before  the  hearing  in  the  supreme 
court,  but  the  state  which  has  argued  and  submitted  its  cause  on  a  bill 
of  exceptions  stating  the  truth  may  not  obtain  from  the  trial  court  by  way 
of  amendment  a  new  bill  after  the  case  has  been  decided  against  it  an 
appeal,  for  the  purpose  of  arguing  in  a  petition  for  a  rehearing  that  the 
error  shown  by  the  original  bill  was  harmless. 

From  Josephine:  Hiero  K.  Hanna,  Judge. 

Statement  by  Mr.  Justice  Hailey. 

Jasper  Jennings  and  his  sister  Dora  were  jointly  informed 
against  by  the  District  Attorney  of  the  First  Judicial  District 
of  this  state  for  the  crime  of  murder  in  killing  their  father, 
Newton  M.  Jennings,  on  September  7,  1905,  in  Josephine 
County,  Oregon.  In  January,  1906,  he  was  tried  separately, 
convicted  of  murder  in  the  first  degree,  and  sentenced  to  be 
hanged,  and  appeals  to  this  court.  Five  assignments  of  error 
are  specified,  and  two  of  these  can  properly  be  considered  as  one. 
The  record  before  us  is  meager  in  the  extreme  for  a  case  in- 
volving human  life,  and  the  bill  of  exceptions  covers  only  25 
pages  of  type-written  matter,  and  several  of  these  pages  are 
erroneously  filled  with  arguments  of  counsel  on  both  sides,  ad- 
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dressed  to  the  court  upon  questions  of  the  admissibility  of  evi- 
dence, and  properly  form  no  part  of  the  bill  of  exceptions,  as 
no  exceptions  are  based  thereon.  Be^kbsed., 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  H.  D.  Norton. 

For  the  state  there  was  a  brief  over  the  names  of  A.  Jf. 
Crawford,  Attorney  General,  and  A.  E.  Rearms,  District  Attor- 
ney, with  an  oral  argument  by  Mr.  Clarence  L.  Reames. 

Mb.  Justice  Hailey  delivered  the  opinion. 

1.  The  record  discloses  that  the  deceased  was  shot  during  the 
night  while  in  his  bed  in  one  corner  of  a  small  room  in  his  home, 
and  tha£  his  two  daughters,  Dora  and  a  younger  sister,  occupied 
a  bed  in  the  opposite  corner  of  the  same  room.  L.  B.  Wicker- 
sham,  one  of  the  first  persons  to  arrive  at  the  house  after  the 
discovery  of  the  homicide,  was  called  as  a  witness  for  the  state, 
and  after  testifying  that  "the  corner  of  the  room  was  spattered 
with  blood,"  was  asked:  "Was  there  anything  in  that  to  indi- 
cate the  direction  it  traveled,  or,  taking  the  direction  it  trav- 
eled from  his  head,  was  there  anything  to  indicate  in  that  where 
the  shot  was  fired  from?"  To  this  question  the  defendant  ob- 
jected as  calling  for  the  opinion  of  the  witness  on  a  matter  ex- 
clusively for  the  jury  to  determine,  and  therefore  incompetent. 
The  objection  was  overruled  and  an  exception  saved,  and  the 
witness  answered :  "The  blood  being  in  the  corner,  of  course  the 
bullet  must  have  been  fired — from  the  position  of  the  bullet  and 
the  position  of  the  head,  that  is — opposite  from  the  corner  in 
which  the  blood  was  found,  which  would  be  probably  10  feet 
north  from  the  door  inside."  This  question  clearly  called  for 
the  opinion  of  the  witness  as  to  where  the  shot  was  fired  from, 
and  his  answer  shows  that  he  so  understood  it.  The  district 
attorney  evidently  regarded  the  answer  as  a  conclusion  of  the 
witness  and  not  a  detail  of  facts  from  which  the  jury  could 
draw  its  own  conclusions,  for  he  immediately  asked  the  witness 
to  "describe  to  the  jury  the  appearance  there — well,  the  way  the 
blood  was  spattered  in  the  corner,  giving  them  the  conditions 
there  so  that  they  might  arrive  at  a  conclusion  as  to  where  this 
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shot  was  fired  from."  But  the  witness  failed  to  do  more  than 
say  the  corner  of  the  room  was  covered  with  blood  and  portions 
of  skull.  There  is  nothing  in  the  record  as  to  the  position  of 
the  body,  or  the  course  of  the  bullet  through  the  head,  or  the 
position  of  the  head,  or  any  other  fact  from  which  a  conclusion 
could  be  drawn  as  to  the  direction  or  place  from  which  the  bullet 
was  fired.  These  are  all  facts  which  could  be  sufficiently  de- 
scribed and  detailed  to  the  jury  so  as  to  enable  it  to  draw  its  own 
inference  and  conclusions,  and  in  such  cases  opinion  evidence  is 
not  admissible:  State  v.  Barrett,  33  Or.  194,  196  (54  Pac. 
807)  ;  State  v.  Mints,  36  Or.  315,  320  (61  Pac.  888).  It  was, 
therefore,  error  to  permit  the  witness  to  give  his  conclusions  as 
to  the  place  from  which  the  shot  was  fired.  He  should  have 
been  asked  to  detail  the  conditions  as  they  were  and  the  jury 
allowed  to  draw  its  own  conclusions  from  the  facts  thus  de- 
tailed. His  conclusion  as  to  where  the  shot  was  fired  from, 
based  upon  what  he  saw,  might  be  very  different  from  that  of  the 
jury  drawn  from  a  description  of  the  condition  of  the  room,  the 
position  of  the  body,  and  other  necessary  facts  upon  which  to 
base  a  conclusion. 

2.  John  Evett,  third  cousin  of  defendant,  and  a  witness  for 
the  state,  who  had  testified  at  the  coroner's  inquest  held  over  the 
body  of  Jennings  on  September  8,  1905,  after  testifying  that  he 
lived  in  a  cabin  near  the  house  in  which  Jennings  was  killed, 
and  that  on  the  night  of  the  killing  he  had  heard  the  defendant 
let  down  and  drive  through  some  bars  near  his  cabin,  about  12 
o'clock,  also  testified  that  he  afterwards  heard  a  shot  that  night 
and  that  it  sounded  in  the  direction  of  the  house  where  Jen- 
nings was  killed.    He  was  then  asked : 

"Do  you  know  what  time  it  was  ?" 
and  answered, 

"Well,  sir,  I  imagine  it  was  somewhere  in  the  neighborhood 
of  4  o'clock ;  to  the  best  of  my  knowledge ;  I  could  not  say  posi- 
tive." 

To  show  that  he  had,  at  another  time,  made  a  different  state- 
ment as  to  the  time  when  he  had  heard  the  shot  fired,  he  was 
asked  if  he  had  not  been  called  as  a  witness  at  the  coroner's  in- 
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quest  September  8th,  and  was  asked  to  identify  his  signature 
to  the  notes  of  his  testimony  made  at  the  inquest,  and  did  so, 
and  was  then  shown  the  notes  of  his  testimony  taken  by  the  coro- 
ner's clerk,  which  are  copied  into  the  record,  as  follows : 

"Jno.  Evett,  Granite  Hill,  is  sworn.  Besides  across  road 
from  house.  Slept  there  last  night.  Saw  him  at  Sill's  barn  at 
7  p.  m.  Asked  about  Eyle.  Stayed  at  house  a  few  minutes. 
Chapin  came  later.  Heard  music  and  dancing  until  quite  late. 
Heard  shot  fired  about  12  o'clock.  Heard  team  stop  at  bars  and 
drive  on.  After  that  heard  shot.  Made  quite  noise.  Sounded 
like  shot.  Heard  no  other  noise.  Was  not  quite  awake.  Noth- 
ing else  heard.  Only  shot.  Couldn't  tell  where.  Eeport  sounded 
in  direction  of  house.  Heard  of  no  trouble  with  family.  Don't 
know  whether  was  drunk  or  not.  Has  25-35  gun  there  in  camp. 
Knows  of  no  pistol.  John  Evett." 

He  was  then  asked  about  the  time  he  heard  the  shot  as  stated 
in  the  notes  of  his  testimony  taken  at  the  inquest,  and  said,  in 
effect,  that  it  was  a  mistake,  and  he  was  positive  he  did  not  say 
he  heard  the  shot  fired  about  12  o'clock  when  he  testified  before 
the  coroner.  He  also  said  that  one  Mert  Sills  had  been  requested 
to  take  down  the  testimony  at  the  inquest  and  did  so,  and  that 
when  the  statement  in  evidence  had  been  presented  to  the  wit- 
ness it  had  not  been  read  to  him,  but  he  had  been  told  to  "sign 
that  right  here;  sign  your  name  under  this,"  and  that  he  did 
so  without  reading  it  over.  Thereafter  the  coroner,  W.  H.  Flan- 
agan, was  called  as  a  witness  for  the  state,  and,  after  testifying 
that  he  did  not  think  the  testimony  of  Evett  taken  at  the  in- 
quest had  been  read  by  or  to  Evett  before  signing,  and  after 
having  been  shown  such  testimony,  he  was  asked, 

"That  statement  that  he  heard  the  shot  about  12  o'clock — do 
you  remember  how  that  was  in  his  testimony?" 

An  objection  was  interposed  on  the  ground  that  the  state  was 
attempting  to  impeach  its  own  witness  and  the  question  was 
incompetent,  irrelevant  and  immaterial.  The  objection  was 
overruled  and  exception  allowed,  and  the  witness  answered: 

"Why,  it  was  as  near  as  I  can  recollect:  this  was  his  evi- 
dence, and  I  asked  him  what  time,  if  he  heard  any  noise  or  shot 
or  anything.  He  said  about — along  about  that  time  of  night. 
I  asked  him  what  time  as  near  as  he  could  judge.     He  said 
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something— he  said  it  was  12  or  about  12  o'clock,  from  what 
he  could  judge  of  the  time  he  had  been  asleep;  it  was  along 
about  that  time.  I  didn't  know  that  it  was  put  down  just  at  12, 
but  I  see  here  the  clerk  put  the  time  at  12  o'clock.  He  said  as 
near  as  I  can  recollect  it  was  about  as  near  as  he  could  judge 
the  time  from  the  time  he  went  to  bed ;  it  was  about  12  o'clock 
or  a  little  after,  along  there,  but  I  see  my  notes  here  say  12/* 

It  is  contended  on  the  part  of  the  appellant  that  the  court 
erred  in  admitting  this  testimony  without  some  showing  of  sur- 
prise on  the  part  of  the  state  in  the  testimony  of  the  witness 
regarding  the  time  when  he  heard  the  shot,  and  further  that  the 
testimony  of  the  witness  having  been  reduced  to  writing,  it  was 
the  only  evidence  which  the  court  should  have  admitted  of  for- 
mer statements  of  the  witness.  The  first  contention  is  untenable 
for  the  reason  that  no  such  objection  was  made  on  the  trial  to 
the  admission  of  the  testimony,  the  objection  made  being  that 
it  was  not  admissible  because  it  was  intended  to  impeach  the 
state's  own  witness. 

3.  The  record  shows  that  on  the  night  of  the  homicide  the 
defendant  started  from  his  cabin  about  6  o'clock  in  the  evening 
with  a  horse  and  cart  and  drove  down  to  his  father's  house 
where  he  stopped  for  a  few  minutes,  got  his  overcoat,  and  during 
that  time  had  some  conversation  with  his  sister  Dora,  and  then 
drove  on  down  the  road  through  the  bars  near  the  witness 
Evett's  cabin,  and  on  to  the  Eoberts  place  and  spent  the  even- 
ing there,  and  came  back  during  the  night  and  drove  by  his 
father's  house,  passing  through  between  12  and  1  o'clock,  and 
reached  his  own  cabin  between  12  and  2  o'clock,  and  there  is  no 
evidence  that  he  left  the  cabin  again  that  night,  and  his  partner, 
Harvey,  testified  that  they  slept  in  the  same  bed.  It  was  evi- 
dently the  theory  of  the  state,  in  view  of  these  facts,  that  the 
homicide,  if  committed  by  the  defendant,  was  committed  about 
12  o'clock  at  night,  and  the  testimony  of  the  witness  that  the 
shot  was  fired  about  4  o'clock  in  the  morning,  was  clearly  preju- 
dicial to  the  theory  of  the  prosecution  and  affected  the  merits 
of  the  case,  and  under  Section  850,  B.  &  C.  Comp.,  the  prosecu- 
tion had  a  right  to  show  that  the  witness  had  made  at  other 
times  statements  inconsistent  with  his  present  evidence.     As 
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stated  in  Langford  v.  Jones,  18  Or.  307,  326  (22  Pac.  1071), 
"the  object  of  the  section  (850)  was  to  prevent  the  party  from 
being  prejudiced  by  the  evidence  of  his  own  witness." 

4.  It  is  urged,  however,  that  the  testimony  of  the  witness 
Evett  taken  before  the  coroner,  having  been  reduced  to  writing, 
no  other  evidence  of  his  statement  should  have  been  permitted 
to  go  to  the  jury.  Such  written  evidence,  if  admitted  by  the 
witness  to  be  correct,  would  undoubtedly  have  been  the  best  evi- 
dence of  what  he  stated  at  thje  inquest,  and  would  have  excluded 
oral  statements  of  his  testimony:  State  v.  Steeves,  29  Or.  85, 
102  (43  Pac.  947).  But  the  difficulty  in  this  case  is  that  the 
witness,  while  admitting  his  signature  to  the  testimony  taken 
at  the  coroner's  inquest,  said  in  effect  that  his  testimony  had 
not  been  correctly  taken  by  the  clerk,  and  it  then  became  nec- 
essary to  prove  his  statements  by  the  evidence  of  some  one  who 
was  present  and  heard  him  testify  at  the  inquest.  It  also  be- 
came necessary  to  prove  that  the  testimony  of  the  witness  as 
taken  by  the  clerk  and  shown  in  the  statement  signed  by  the 
witness  was  correct.  If  a  witness  admits  that  he  made  state- 
ments imputed  to  have  been  made  by  him  as  fully  as  claimed 
to  have  been  made,  further  proof  of  the  fact  is  unnecessary,  but 
when  the  witness  denies  or  does  not  directly  admit  that  he  made 
the  statements,  impeaching  proof  should  be  permitted  to  be 
given:  Illinois  Cent.  R.  Co.  v.  Wade,  206  111.  532  (69  N.  E. 
565) ;  Ray  v.  Bell  21  111.  444;  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Fechm.,  149  111.  202  (36  N.  E.  1036).  The  witness  in  this  case, 
having  denied  the  correctness  of  the  statements  contained  in 
the  writing  introduced  to  show  that  he  had  made  a  contradic- 
tory statement  before  the  coroner's  inquest  as  to  the  time  he 
heard  the  shot,  the  statement  of  the  coroner  as  to  his  testimony 
at  the  inquest  was  admissible:  Sullivan  v.  Jefferson  Ave.  Ry. 
Co.  133  Mo.  5  (34  S.  W.  566,  32  L.  E.  A.  167). 

5.  The  third  assignment  of  error  is  in  the  admission  of  the 
following  written  statement,  made  by  the  district  attorney  and 
signed  by  the  defendant,  whose  signature  was  identified  by  the 
sheriff : 
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"Sept.  25,  1905. 
I  have  heard  my  mother  say  lots  of  times  that  she  wished 
my  father  was  dead,  and  that  he  would  be  killed.  She  told 
him  that  the  Bryson  boys  would  kill  him.  She  threatened  him 
with  Will  and  De  Witt  Bryson.  I  can't  figure  out  any  other 
way  than  that  my  mother  had  come  one  kill  my  father. 

Jasper  JenningB." 

This   was  objected  to  as  incompetent,   irrelevant  and  im- 
material.   It  appears  from  the  record  that  when  this  instrument 
was  offered  in  evidence  the  jury  retired  and  the  defendant  testi- 
fied in  his  own  behalf  before  the  court  regarding  the  making  of 
this  statement,  and,  if  his  testimony,  which  is  not  contradicted, 
is  accepted  as  true,  there  was  much  more  said'  by  him  in  his 
conversation  with  the  district  attorney  than  is  contained  in  the 
statement,  and  in  view  of  the  powers  conferred  upon  a  district 
attorney  under  our  present  law,  which  practically  give  him  all 
the  powers  of  a  grand  jury  (B.  &  C.  Comp.  §  1261),  it  would 
seem  but  fair  to  the  defendant,  when  reducing  his  statements  to 
writing,  to  state  fully  therein  all  that  he  said,  so  that,  in  case  the 
statement  should  thereafter  be  used  against  him,  it  would  in- 
clude all  of  his  statements  to  the  district  attorney,  rather  than 
the  conclusions  of  that  officer  drawn  from  the  statements  of  the 
defendant.    In  this  case,  however,  the  defendant  admitted  that 
he  had  said  "exactly  what  is  on  the  statement/'  but,  as  appears 
from  his  testimony  before  the  court,  several  questions  were  asked 
him  by  the  district  attorney  which  do  not  appear  in  the  state- 
ment, and  would,  with  his  answers  thereto,  somewhat  alter  its 
effect  if  he  made  them  and  they  had  been  included  in  the  state- 
ment.    The  statement,  however,  was  not  inadmissible  because 
it  did  not  contain  all  that  he  claimed  to  have  said  to  the  dis- 
trict attorney.     While  the  record  in  the  case  shows  that  the 
statement  offered  was  voluntary,  we  think,  in  so  serious  a  case 
as  this,  involving  the  guilt  or  innocence  of  one  charged  with  the 
gravest  crime  known  to  our  law  and  punishable  by  death  upon 
conviction,  that  the  spirit  of  our  laws  and  institutions,  and  the 
interests  of  justice  to  all,  require  the  exercise  of  the  greatest 
care  and  caution  upon  the  part  of  a  prosecuting  officer,  clothed 
as  he  is  with  so  much  power,  in  receiving  and  reducing  to  writ- 
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ten  form  any  statements  made  to  him  by  the  accused,  and  that 
such  writing  should  fully  set  forth  all  that  the  accused  has  said 
relevant  to  the  crime  charged,  and  avoid  the  statement  of  any 
conclusion  such  officer  might  draw  from  the  oral  testimony  of 
the  accused.  The  desire  of  a  prosecuting  officer  to  convict  in 
any  cause,  however  strong  against  the  accused,  should  never 
cause  him  to  disregard  any  of  the  benefits  or  privileges  ac- 
corded to  the  defendant  by  the  law. 

6.  The  fourth  alleged  error  is  in  the  admission  of  the  follow- 
ing statement,  signed  by  the  defendant,  whose  signature  was 
identified  by  S.  F.  Cheshire,  county  clerk,  before  whom  the 
defendant  signed  and  swore  to  the  same : 

"VoLUNTABY   STATEMENT   OF  JASPER   JENNINGS . 

Some  time  ago  I  was  arrested.  About  two  weeks  after  the 
murder  of  my  father,  Dora  and  I  were  coming  to.  town  in  the 
buggy  to  see  Norton  about  fixing  up  guardian  papers.  When 
we  got  to  the  Upper  Pork  of  Louse  Creek,  just  above  the  For- 
est Queen  mine,  I  accused  Dora  of  killing  my  father.  She  de- 
nies it  for  a  long  time,  but  about  the  time  we  got  to  the  lower 
ford,  at  the  gate,  she  broke  down,  crying,  and  told  me  all  about 
the  killing  of  my  father.  She  said,  'I  did  kill  father  the  night 
that  you  went  down  to  see  Blanch  Roberts/  Then  she  made  me 
promise  not  to  tell  any  one  about  it.  Then  she  asked  me  what 
made  me  suspicion  her.  I  said,  'Dora,  it  looked  suspicious  to 
me  from  what  you  said  before  this  happened  that  you  should 
have  done  it/  I  says,  'You  told  me  the  evening  I  went  down  to 
see  Miss  Roberts  that  father  had  been  drunk  for  a  day  or  two/ 
and  she  had  stood  it  just  as  long  as  she  was  going  to.  She  told 
me  that  there  was  some  beer  in  the  case  in  the  kitchen,  and  told 
me  to  drink  what  I  wanted  of  it  and  throw  the  rest  away.  She 
says,  'He  has  drunk  about  all  of  the  God  d — n  stuff  he  is  ever 
going  to  drink/  I  opened  a  bottle,  and  took  a  small  drink,  and 
threw  the  bottle  out  of  the  door.  I  do  not  like  beer  and  can- 
not drink  it.  When  we  were  going  to  town  in  the  buggy,  Dora 
told  me  that  she  asked  Jimmy,  in  the  evening  before  she  killed 
father,  where  my  gun  was.  She  said  Jimmy  told  her  that  it 
was  up  in  the  cabin  in  the  left-hand  corner  as  you  go  in  the 
cabin.  She  said:  'About  12  o'clock  I  went  up  to  your  cabin 
and  "eased"  in  and  got.  your  gun,  then  went  back  home,  and 
father  was  lying  in  the  bed  asleep.  T  put  the  gun  up  to  his  head 
and  shot  him.  He  never  moved.  I  then  jumped  into  bed  and 
laid  there  until  everything  was  quiet,  and  then  got  up  and  put  on 
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a  pair  of  your  shoes  and  took  the  gun  and  went  and  hid  it.  I 
then  went  back  to  the  house  and  took  off  both  pairs  of  shoes, 
undressed,  and  put  out  the  light,  and  went  to  bed.  I  slept  until 
Jimmy  woke  me  up  next  morning/  I  am  not  sure  whether  she 
told  me  she  put  on  the  shoes  before  she  went  to  the  cabin  or 
afterwards. 

"As  soon  as  I  heard  father  was  shot,  my  first  or  second  thought 
was  that  Dora  killed  him,  because  she  had  a  good  many  times 
in  my  presence  threatened  to  kill  him,  and  I  took  my  pistol 
away  from  the  house  because  I  was  afraid  she  would  carry  out 
her  threats.  I  gave  the  pistol  to  brother  John  when  he  went 
away.  About  a  week  before  father  was  killed,  Dora  asked  me 
where  my  gun  and  pistol  were.  She  did  not  at  the  time  say  what 
she  wanted  to  do.  The  next  day  or  so  I  asked  her  what  she 
wanted  with  my  gun  and  pistol,  and  she  said  she  wanted  them 
to  protect  the  house  and  keep  any  one  from  stealing  her  money. 
After  she  told  me  she  had  killed  father,  I  asked  her  what  she 
did  it  for,  and  she  said,  'Because  I  have  ( ?)  him  and  I  thought 
he  had  some  money/  I  asked  her  if  she  got  any  money,  and  she 
said,  'No/  The  same  evening  she  told  me  about  killing  father, 
while  we  were  going  home,  Dora  asked  me  if  I  supposed  any  one 
suspicioned  her,  and  I  told  her  I  had  not  heard  anything  about 
anything  of  the  kind.  When  Moody  came  down  to  the  jail  the 
other  day,  he  told  me  he  was  sure  Dora  killed  my  father.  I 
asked  Dora  where  she  hid  the  gun,  and  she  said :  'You  will  never 
see  your  gun  or  hear  tell  of  it  again.  It  is  gone  for  good/  I 
asked  her  if  she  hid  it  in  the  shaft,  or  the  creek,  or  the  tunnel ; 
but  she  never  would  tell  me  what  she  did  with  it.  When  Dora 
and  I  were  coming  to  town,  the  day  she  told  me  about  the  mur- 
der, we  overtook  Mrs.  Eyel  and  Mabel  Ryel  just  the  other  side 
of  the  forks  of  the  Jump-Off-Joe  road  and  the  Granite  Hill  road. 
When  we  caught  up  with  these  people,  Dora  would  not  talk  with 
me  any  more  about  the  murder.  I  have  made  the  foregoing 
statement  voluntarily  and  of  my  own  free  will,  and  no  induce- 
ments or  promises  whatever  were  made  to  me  by  any  one  before 
I  made  the  same.  Jasper  Jennings." 

These  statements  signed  by  the  defendant  were  offered  to  prove 
that  the  defendant  had  made  at  different  times  inconsistent  or 
false  statements  regarding  the  commission  of  the  crime  charged. 
Declarations  of  a  defendant  concerning  the  commission  of  a 
crime  for  which  he  is  being  tried  are  admissible  against  him  to 
prove  that  he  has  made  false  or  inconsistent  statements  regard- 
ing such  crime,  when  followed  by  evidence  of  their  falsity: 
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Underhill,  Criminal  Ev.  §  116;  People  v.  Arnold,  43  Mich.  304 
(5  N.  W.  385,  38  Am.  St.  Rep.  182) ;  State  v.  Carroll,  85  Iowa 
4  (51  N.  W.  1159) ;  Mora  v.  People,  19  Colo.  262  (35  Pac. 
179)  ;  People  v.  Hughson,  154  N.  Y.  163  (47  N.  E.  1092) ; 
Walker  v.  State,  49  Ala.  398;  Commonwealth  v.  Johnson,  162 
Pa.  71  (29  Atl.  280) ;  Smith  v.  State,  29  Fla.  422  (10  South. 
894)  ;  State  v.  Oliver,  55  Kan.  714  (41  Pac.  954). 

7.  The  question,  however,  of  the  falsity  or  inconsistency  of 
these  statements  is  not  before  this  court.  That  error,  to  be  avail- 
able upon  appeal,  must  be  made  to  appear  affirmatively  from  the 
record  and  will  not  be  presumed,  has  been  so  often  held  by  this 
court  that  it  is  unnecessary  to  cite  the  many  authorities  so 
declaring.  The  statements  received  in  evidence  being  admissible 
if  false  or  inconsistent,  and  the  record  being  silent  as  to  the 
evidence  of  their  falsity  or  inconsistency,  this  court  cannot  pre- 
sume that  no  evidence  wag  introduced  to  that  effect,  but,  on  the 
contrary,  must  presume  that  such  evidence  was  given. 

8.  The  proffered  testimony  of  Blanch  Roberts  to  the  effect 
that  Dora  Jennings,  codefendant  not  on  trial,  had  told  her  that 
she,  Dora,  had  committed  the  crime,  was  properly  excluded: 
Latshaw  v.  Territory,  1  Or.  141;  State  v.  Drake,  11  Or.  3§6, 
402  (4  Pac.  1204) ;  State  v.  Fletcher,  24  Or.  295  (33  Pac.  575). 

There  being  error  in  the  admission  of  the  opinion  testimony 
of  the  witness  Wickersham,  the  judgment  of  the  lower  court  will 
be  reversed,  and  a  new  trial  ordered.  Reversed. 

Decided   9   April,    1907. 

On  Motion  foe  Rehearing. 
Per  Curiam  :  9.  Since  the  decision  of  this  case,  and  within 
the  time  to  petition  for  rehearing,  as  extended  on  application 
of  the  state,  there  has  been  filed,  without  leave  of  the  court, 
what  is  asserted  to  be  an  amended  bill  of  exceptions,  but  which 
is  subsantially  a  new  bill ;  and  it  is  insisted  that  it  now  appears 
that  the  error  discussed  in  the  briefs  and  at  the  argument,  and 
upon  which  the  case  was  decided,  was  harmless.  It  is  not  claimed 
that  the  original  bill  was  erroneous  in  any  particular,  or  did  not 
state  the  truth,  but  only  that  it  did  not  state  facts  sufficiently  in 
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detail — to   amplify   which   was   the   purpose   of   the   so-called 
amendment. 

Where  a  bill  of  exceptions,  through  inadvertence  or  mistake, 
has  been  so  made  up  as  not  to  state  the  truth,  it  may,  upon 
proper  notice  and  showing,  be  amended  nunc  pro  twnc  at  a  sub- 
sequent term  and  before  the  hearing  in  this  court  so  that  it 
will  accord  with  the  real  facts:  Stat*  ex.  rd.  v.  Estes,  34  Or. 
196  (52  Pac.  571) ;  Block  v.  Sammons,  37  Or.  600  (55  Pac.  438; 
62  Pac.  290) .  It  is  doubtful  whether  this  rule  of  practice,  lib- 
eral as  it  is,  supports  the  right  in  a  party  to  obtain  by  way  of 
amendment  to  a  bill  of  exceptions  a  substantially  new  bill  after 
the  adjournment  of  the  term :  Arvilla  v.  Spauldmg,  121  Mass. 
505.  But,  however  this  may  be,  there  is  no  law  permitting  a 
litigant,  who  has  argued  and  submitted  his  cause  on  a  bill  of 
exceptions,  which  states  the  truth,  to  obtain  from  the  court 
below  by  way  of  amendment  practically  a  new  bill,  after  the 
case  has  been  decided,  for  the  purpose  of  arguing  in  a  petition 
for  rehearing  that  the  error  shown  by  the  original  bill  was  harm- 
less. A  bill  of  exceptions,  when  settled,  signed  and  filed,  be- 
comes a  part  of  the  record,  and  stands  on  precisely  the  same 
footing  as  any  other  record  (State  ex.  rel.  v.  Estes,  34  Or.  196, 
204,  52  Pac.  571),  and  it  will  not  be  claimed,  we  think,  that, 
where  parties  have  submitted  a  cause  for  decision  on  a  record 
as  made  up,  either  of  them  can,  after  the  decision,  cause  a  new 
or  amended  record  to  be  substituted  so  as  to  add  to  or  take  from 
the  questions  presented :  3  Cyc.  144 ;  Kerley  v.  Vann,  52  Ala.  7. 

The  petition  for  rehearing  is  denied. 

Reversed  :  Rehearing  Denied. 


Argued  9  October,  decided  21  November.   1906. 
WILMOT  t\  OREGON  EAILROAD  OO. 

87  Pac.  628;  7  L.  R.  A,  (N.  S.)  202. 

Railroads — Liability  por  Stock  Killed  in  Station  Grounds — Fences. 

1.  Section  5139,  B.  &  C.  Comp.,  making  railroad  companies  liable  for 
the  value  of  stock  killed  by  moving  trains  on  or  near  its  unfenced  track, 
does  not  apply  to  station  or  yard  grounds,  within  the  limits  of  which 
fences  are  not  required. 
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Idsm — Question  fob  Court  or  Jury. 

2.  Where  it  appears  clearly  that  animals  entered  upon  station  grounds 
and  were  killed  by  moving  cars.  It  is  the  duty  of  the  judge  to  take  the 
case  from  the  Jury  as  a  question  of  law;  but  where,  as  in  this  case,  the 
evidence  is  conflicting  as  to  whether  the  point  of  entry  is  within  the 
station  grounds,  the  question  should  be  submitted  to  the  jury. 

Railroads — Extent  op  Station  Orounbb.* 

3.  The  depot  or  station  grounds  of  a  railroad  company  is  the  place 
where  passengers  get  on  or  off  the  train,  and  where  freight  is  loaded  and 
unloaded,  including  all  grounds  reasonably  necessary  or  convenient  to 
that  purpose,  together  with  the  necessary  tracks,  switches  and  turnouts 
thereon,  or  adjacent  thereto,  necessary  for  handling  and  making  up 
trains,  storage  of  cars,  etc.,  and  so  much  of  the  main  track  outside  the 
switches  as  is  necessary  for  the  proper  handling  of  trains  at  the  station. 

Effbct  or  Designating  Station  Grounds. 

4.  Where  grounds  have  been  appropriated  and  set  apart  by  a  railroad 
company  for  station  or  depot  purposes,  such  appropriation  affords  strong 
evidence  that  the  boundaries  so  fixed  are  such  as  and  no  more  than  are 
necessary  and  proper. 

Railroads — Killing  Stock  on  Track — Contributory  Negligence  as 
a  Question  for  the  Jury. 

5.  In  an  action  against  a  railroad  company  for  killing  plaintiff's  stock, 
the  question  whether  plaintiff  was  guilty  of  contributory  negligence  in 
turning  the  stock  out  to  graze  on  unenclosed  lands  near  the  depot,  was 
for  the  jury. 

From  Multnomah:    John  B.  Cleland,  Judge. 

Action  by  Frank  Wilmot  and  others  against  the  Oregon  Bail- 
road  &  Navigation  Co.  The  facts  appear  in  the  opinion.  De- 
fendant had  a  judgment,  and  plaintiffs  appeal.        Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  Oeorge 
William  Pyle  Joseph  and  Thomas  M.  Dill,  with  an  oral  argu- 
ment by  Mr.  Joseph. 

For  respondent  there  was  a  brief  over  the  names  of  W.  W. 
Cotton  and  Arthur  Cliamplin  Spencer,  with  an  oral  argument 
by  Mr.  Spencer. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  the  value  of  four  horses  killed 
by  the  moving  trains  of  the  defendant  on  an  unfenced  portion 
of  its  track,  but  which  the  plaintiffs  claim  and  allege  should  have 
been  fenced. 

The  complaint  states  a  cause  of  action  for  common-law  negli- 
gence, and  also  under  the  statute  making  a  railway  company 

Note.— See  TLR.A,  (N.  S.)  202-216,  for  note  on  What  Are  Depot 
Grounds  Within  the  Meaning  of  Fence  Laws.  Reporter. 
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liable  for  stock  killed  on  an  unfenced  track.  The  court  below, 
in  accordance  with  the  doctrine  approved  in  Harvey  v.  Southern 
Pac.  Co.  46  Or.  505  (80  Pac.  1061),  required  plaintiffs  to  elect 
upon  which  cause  of  action  they  would  proceed,  and  they  elected 
to  rely  upon  the  statutory  liability.  The  defense  is  that  the 
animals  entered  upon  the  track  at  the  depot  grounds  of  the 
defendant,  and  that  plaintiffs  were  guilty  of  such  contributory 
negligence  in  suffering  and  permitting  them  to  run  at  large  at 
the  place  where  they  were  killed  as  will  bar  a  recovery.  The 
defendant  owns  and  operates  a  railroad  from  Portland  to  the 
eastern  boundary  of  the  state.  Bridal  Veil  is  a  station  between 
Portland  and  The  Dalles,  used  principally  for  the  shipment  of 
lumber.  It  consists  of  station  grounds,  a  depot  building,  side 
tracks,  switches  and  turnouts  necessary  and  proper  for  the  hand- 
ling of  the  business  at  that  point.  A  switch  or  side  track  used 
by  it  in  the  transaction  of  its  business  leaves  the  main  track  at 
a  point  200  or  300  feet  east  of  the  depot  building^  and,  passing 
south  of  such  building,  intersects  the  main  track  again  about 
1,800  feet  west  thereof.  Along  this  side  track  are  situated  the 
planing  mill,  lumber  yards,  sheds  and  other  buildings  of  the  lum- 
ber company.  In  1902,  the  defendant  constructed  on  the  north  side 
of  the  main  track  a  passing  track  3,000  feet  long  which  com- 
mence about  700  or  800  feet  west  of  the  depot  building  and  op- 
posite the  lumber  platform  of  the  lumber  company  and  extends 
about  2,200  feet  east  of  the  depot.  About  100  feet  east  of  this 
passing  track  the  defendant  constructed  a  cattle  guard  with  fences 
connected  therewith  on  either  side.  From  this  point  east  the  track 
is  fenced,  but  it  is  not  inclosed  between  the  cattle  guard  and  the 
west  end  of  the  depot  grounds.  The  plaintiffs  live  and  are  in 
business  at  Bridal  Veil.  On  the  evening  of  April  11,  1904,  they 
turned  their  horses  out  to  graze  on  the  uninclosed  lands  south 
of  the  depot  as  they  had  been  accustomed  to  do  for  some  time. 
During  the  night  the  horses  strayed  onto  the  track  of  the  de- 
fendant, and  were  killed  by  its  moving  trains.  The  evidence 
tended  to  show  that  the  horses  entered  upon  the  track  west  of 
the  east  end  of  the  passing  track,  but  were  run  down  and  killed 
east  of  the  cattle  guard.    The  court  below  directed  a  nonsuit  on 
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the  ground  that  the  place  of  entry  was  within  the  depot  grounds 
of  the  defendant  and  at  a  place  it  was  not  required  to  fence. 

1.  The  statute  makes  a  railroad  company  liable  for  the  value 
of  stock  killed  by  its  moving  trains,  engines  or  cars,  upon 
or  near  an  unfenced  track  (B.  &  C.  Comp.  §  5139),  and  is  broad 
enough  to  include  animals  killed  at  the  depot  grounds.  It  has, 
however,  been  held  that  the  statute  did  not  extend  to  depot, 
grounds  because  the  purposes  for  which  they  are  used  and  the 
right  of  public  convenience  are  inconsistent  with  the  obligation 
to  fence  at  that  point :  Moses  v.  Southern  Pacific  Co.  18  Or..  385 
(23  Pac.  498,  8  L.  R.  A.  135) ;  Sullivan  v.  Oregon  By.  &  Nov. 
Co.  19  Or.  319  (24  Pac.  408). 

2.  The  question  for  decision  upon  the  trial,  therefore,  was 
whether  the  place  where  the  animals  of  the  plaintdfEs  entered 
upon  the  track  of  the  defendant  was  within  or  without  the  depot 
grounds.  If  within  the  depot  grounds,  the  plaintiffs  cannot 
recover  in  this  action ;  but  if  not,  defendant  is  liable  under  the 
statute  unless  the  plaintiffs  were  guilty  of  contributory  negli- 
gence. The  parties  differ  radically  as  to  whether  the  question 
thus  presented  is  one  of  law  or  of  fact.  The  plaintiffs  claim 
that  it  was  a  question  of  fact,  and  should  have  been  sub- 
mitted to  the  jury,  while  the  defendant  insists  that  it  was 
a  matter  of  law  for  the  court.  The  rule  is,  we  take  it, 
that  whether  a  railway  company  shall  fence  its  track  at  its  depot 
grounds  is  a  question  of  law,  and,  if  the  testimony  shows  that 
animals  entering  upon  such  grounds  are  injured  or  killed  by 
moving  trains,  the  owner  cannot  recover  under  the  statute,  and 
the  liability  of  the  company  is  for  the  court :  Moses  v.  Southern 
Pac.  Co.  18  Or.  385  (23  Pac.  498,  8  L.  R.  A.  135) ;  Eaton  v. 
Oregon  By.  &  Nov.  Co.  19  Or.  371,  391  (24  Pac.  413) ;  Eaton 
v.  McNeill  31  Or.  128  (49  Pac.  875) ;  Harvey  v.  Southern  Pac. 
Co.  46  Or.  505  (80  Pac.  1061).  But  it  is  often  a  disputed 
question  as  to  whether  a  certain  point  constitutes  a  part  of  the 
depot  grounds,  and  if  the  evidence  is  conflicting  or  different 
inferences  may  bcdrawn  from  it,  the  question  is  for  the  jury, 
and  not  the  court.  Mr.  Elliott  says:  "While  it  is  purely  a 
question  of  law  whether  or  not  a  railway  company  shall  fence 

(48th  Or.— 32) 
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at  its  depot  grounds  or  at  points  where  the  erection  of  a  fence 
would  interfere  with  the  company  in  transacting  its  business, 
it  is  a  question  of  fact  whether  a  certain  point  constitutes  part 
of  the  depot  grounds  or  whether  the  erection  of  a  fence  at  any 
particular  place  would  interfere  with  the  company's  employees 
in  the  performance  if  their  duties."    3  Elliott,  Bailroada,  §  1202. 

In  Grosse  v.  Chicago  &  N.  W.  R.  Co.  91  Wis.  .482  (65  N.  W. 
185),  the  unfenced  portion  of  the  right  of  way  was  half  a  mile 
in  length  and  extended  north  beyond  a  Bwitch  whi^h  was  1,400 
feet  from  the  depot  building.  At  a  highway  crossing  a  short 
distance  south  of  the  switch  it  was  customary  to  load  and  unload 
freight.  Between  such  crossing  and  the  switch,  plaintiff's  colts 
came  upon  the  right  of  way  and  were  killed,  and  it  was  held 
that  it  was  a  question  for  the  jury  whether  the  place  of  entry 
was  a  part  of  the  depot  grounds.  In  Rhines  v.  Chicago  &  N.  W. 
R.  Co.  75  Iowa,  597  (39  N.  W.  912),  it  was  held  that  whether 
that  part  of  the  company's  ground  which  was  not  the  ordinary 
place  of  receiving  or  delivering  freight  but  where  freight  of  a 
single  shipper  was  handled,  should  be  left  unfenced,  was  a  ques- 
tion of  fact  for  the  jury.  And,  in  Dvnwoodie  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  70  Wis.  160  (35  N".  W.  296),  it  was  likewise  held 
to  be  a  question  of  fact  whether  the  defendant's  right  of  way  at 
a  point  60  rods  from  the  station  building  where  there  was  a  side 
track  in  addition  to  the  main  track  was  necessary  and  convenient 
and  actually  used  for  loading  and  unloading  freight  so  as  to 
make  it  a  part  of  the  depot  grounds,  thus  relieving  the  company 
from  the  duty  of  fencing  it.  And  in  Bean  v.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  20  Mo.  App.  641,  it  was  ruled  that  where  a  cow  was 
killed  adjacent  to  a  railroad  station  and  at  a  place  used  by  the 
railroad  for  switching  purposes  in  connection  with  its  station 
ground*,  the  court  could  not  declare  as  a  matter  of  law  that  the 
company  was  not  bound  to  fence  its  track  at  that  point.  See, 
also,  Indiana  Ry.  Co.  v.  Hale,  93  Ind.  79 ;  Chicago  &  E.  I.  Ry. 
Co.  v.  ModesiU,  124  Ind.  212  (24  TS.  E.  986) ;  McDonough  v 
Milwaukee  £  N.  Ry.  Co.  73  Wis.  223  (40  NVW.  806). 

3.  The  depot  or  station  grounds  of  a  railway  company  is  the 
place  where  passengers  get  on  and  off  the  trains  and  where 
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freight  is  loaded  and  unloaded,  and  includes  all  grounds  reasona- 
bly necesary  or  convenient  to  that  purpose,  together  with  the 
necessary  tracks,  switches,  and  turnouts  thereon  or  adjacent 
thereto  for  handling  and  making  up  trains,  storage  of  cars,  and 
the  like,  and  so  much  of  the  main  track  outside  the  switches  as 
is  requisite  for  the  proper  handling  of  trains  at  the  stattion :  3 
Words  &  Phrases,  2005  et  seq.;  9  Am.  &  Eng.  Enc.  Law  (2  ed.), 
367;  Grosae  v.  Chicago  &  N.  W.  Ry.  91  Wis.  482  (65  N.  W. 
185) ;  Orondin  v.  Dviuth  So.  8.  &  Atl.  Ry.  Co.  100  Mich.  598 
(59  N.  W.  229). 

4.  And  where  grounds  have  been  appropriated,  surveyed  and 
set  apart  by  the  railway  company  for  station  or  depot  purposes, 
it  affords  very  strong,  if  not  conclusive,  evidence  that  their 
boundaries  and  extent  are  such  as  and  no  more  than  are  neces- 
sary and  proper*  and  their  limits  should  not  be  curtailed  or 
extended  by  the  court  or  jury  unless  in  a  very  clear  case:  3 
Elliott,  Railroads,  §  1194;  Chicago  &  G.  T.  Ry.  Co.  v.  Campbell, 
47  Mich.  265  (11  N.  W.  152) ;  McOrath  v.  Detroit,  M.  £  M. 
Ry.  Co.  57  Mich.  555  (24  N.  W.  854) ;  Rdbidon  v.  Chicago  & 
West.  M.  Ry.  Co.  115  Mich.  390  (73  N.  W.  386,  39  L.  R.  A. 
405). 

Now,  there  was  no  evidence  in  this  case  that  the  place 
where  the  plaintiffs'  horses  entered  upon  defendant's  track  was 
within  the  limits  of  the  station  grounds  as  set  aside  and  desig- 
nated by  the  defendant,  or  within  such  grounds  as  hereinbefore 
defined,  and  therefore  the  court  could  not  declare  as  a  matter 
of  law  that  defendant  was  not  required  to  fence  its  track  at  such 
point.  The  north  track  constructed  by  the  defendant  in  1902, 
so  far  as  the  evidence  shows,  was  intended  to  be  used  for  the 
passing  of  trains,  and  was  in  no  way  connected  with  or  necessary 
to  the  use  of  the  depot  grounds;  nor  indeed,  that  it  was  on  such 
grounds.  We  think,  therefore,  that  the  question  whether  the 
point  where  the  horses  entered  was  within  the  depot  grounds 
was  a  question  for  the  jury,  and  should  have  been  submitted  to 
them. 

5.  A  claim  is  made  that  plaintiffs  were  guilty  of  contributory 
negligence  in  turning  their  horses  out  to  graze  upon  the  unin- 
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closed  lands  near  the  depot,  but  whether  this  was  such  contribu- 
tory negligence  under  the  circumstances  as  will  defeat  a  recovery 
was  for  the  jury :  Moses  v.  Southern  Pac.  Co.  18  Or.  385  (23 
Pac.  498,  8  L.  B.  A.  135) ;  2  Thompson,  Negligence,  §  2004. 
Judgment  reversed  and  new  trial  ordered.  Reversed. 


Argued  11  October,  decided  4  December,  1906. 

BBED'S  WIUU 

Pickering  v.  Winch. 

87  Pac.  768. 
Domicile  Considered. 

1.  The  meaning  of  the  word  "domicile"  considered. 
Domicile — Presumption  as  to  Changs — Burden  op  Proof. 

2.  A  domicile  once  shown  to  have  existed  at  a  particular  place  is 
presumed  to  remain  there,  and  the  burden  of  proof  is  on  the  one  claiming 
It  to  have  been  changed. 

Domicile— Residence— Intent  to  Remain. 

3.  Residence  is  a  fact  to  be  considered  in  determining  the  place  of 
domicile,  but  domicile  cannot  exist  at  a  particular  place  without  resi- 
dence and  an  intent  to  remain  there. 

Changs  of  Domicile. 

4.  Within  the  established  rule  as  to  the  concurrence  of  events  neces- 
sary to  constitute  a  change  of  domicile,  it  must  be  held  that  Amanda 
Reed  did  not  change  her  domicile  from  Oregon  to  California,  though  she 
did  have  a  temporary  residence  in  the  latter  state  for  several  years. 

Value  of  Statements  as  to  Intention  of  Residence. 

5.  Casual  statements  as  to  the  Intent  accompanying  one's  change  of 
residence  are  of  less  value  as  evidence  than  deliberate  business  declara- 
tions or  avowals  to  Intimate  friends  and  to  relatives. 

From  Multnomah:  Arthur  L.  Frazer,  John  B.  Cleland 
and  Melvin  C.  George,  Judges. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  a  contest  over  the  probate  in  an  Oregon  court  of  the 
will  of  Amanda  W.  Keed,  who  died  at  Pasadena,  California,  in 
May,  1904.  Mrs.  Eeed  was  the  widow  of  S.  G.  Heed,  deceased, 
and  died  without  children.  Her  will  was  executed  September  4, 
1901,  in  this  state,  and  recited  that  she  resided  at  Portland.  It 
disposes  of  real  and  personal  property  of  more  than  $1,250,000 
in  value,  almost  all  of  which  is  in  Oregon.  Its  probate 
is  contested  on  the  ground,  as  claimed,  that  the  court  of 
primary  jurisdiction  is  the  superior  court  of  Los  Angeles  County, 
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CaL,  in  which  state  the  contestants  allege   that   the   testatrix 
was  domiciled  at  the  time  of  her  death.    Mr.  and  Mrs.  Beed 
came  to  Oregon  in  1854,  and  remained  here  until  1892,  during 
which  time  they  accumulated  the  fortune  now  in  controversy. 
Mr.  Reed's  health  failed  in  1891,  and  at  the  instance  and  upon 
the  advice  of  his  physician  he  went  to  California  to  spend  the 
winter,  hoping  the  change  would  benefit  him.    His  health  not 
improving,  he  returned  to  Oregon  in  the  spring  of  1892,  and 
then  went  to  Europe  to  consult  a  specialist.    Be  returned  from 
Europe  in  the  fall,  and  shortly  thereafter  he  and  his  wife  went 
to  Pasadena,  California,  where  the  climate  was  considered  better 
suited  to  his  health  and  comfort  than  that  of  Oregon.    They 
boarded  a  while  at  a  hotel,  and  then  purchased  residence  prop- 
erty, and  removed  their  household  effects  and  personal  belongings 
from  Portland  to  Pasadena.    Mr.  Reed's  health  growing  worse, 
he  died  in  Pasadena  in  1895,  and  Mrs.  Reed  brought  the  body  to 
Portland,  where  it  was  buried  in  Riverview  Cemetery.    During 
his  absence  from  Portland,  Mr.  Reed  made  no  material  change 
in  his  business  affairs,  retained  his  residence  property  and  large 
holdings  in  lands  and  city  property  and  his  investments  and 
securities  in  this  state,  kept  his  bank  account  and  deposits,  his 
office  and  agent  here  to  attend  to  his  business.  He  also  retained  his 
connection  as  a  director  in  several  Oregon  corporations,  and  his 
position  as  a  member  of  the  Water  Committee  of  Portland  and 
his  fraternal  affiliations.     He  never  voted  in  California,  nor 
assumed  any  of  the  duties  and  obligations  of  its  citizenship. 
The  taxes  on  his  personal  property,  except,  perhaps,  such  as  he 
used  for  his  immediate  comfort  and  convenience,  were  paid  in 
Portland  and  not  in  California.    Save  and  except  his  bare  resi- 
dence in  Pasadena,  Portland  was  the  center  of  his  affairs,  and 
they  remained  unchanged  as  to  his  business  connection  and  civic 
obligations    and    duties.     Mr.    Reed   left  a  will  devising  and 
bequeathing  all  his  property,  except  some  real  estate  in  Massa- 
chusetts, to  his  wife,  and  suggested  therein : 

"Peeling  as  I  do  a  deep  interest  in  the  future  welfare  and 
prosperity  of  the  City  of  Portland,  Oregon,  where  I  have  spent 
my  business  life  and  accumulated  the  property  I  possess,  I  would 
suggest  to  my  wife  that  she  devote  some  portion  of  my  estate 
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to  benevolent  objects  or  to  the  cultivation,  illustration  or  devel- 
opment of  the  fine  arts  of  said  City  of  Portland,  or  to  some  other 
suitable  purpose,  which  shall  be  of  permanent  value  and  contrib- 
ute to  the  beauty  of  the  city  and  to  the  intelligence,  prosperity 
and  happines  of  its  inhabitants." 

On  November  18,  1895,  Mrs.  Heed  petitioned  the  probate 
court  of  Multnomah  County  for  administration  upon  the  estate 
of  her  husband,  reciting  and  stating  in  such  petition  that  she 
was  a  resident  of  Portland.  She  was  appointed  executrix,  and 
thereafter  settled  up  the  estate.  She  returned  to  California, 
and  for  a  time  lived  in  the  residence  formerly  occupied  by  her- 
self and  husband.  Some  two  or  three  years  later  she  built  a 
dwelling  at  Carmelita,  Pasadena,  on  property  purchased  by  her 
husband,  and  on  which  he  had  contemplated  building.  She  con- 
tinued to  reside  "there  until  her  death,  making  frequent  visitB 
to  Portland.  She  made  no  change  in  the  management  of  the 
business  or  the  property,  real  or  personal,  to  which  she  suc- 
ceeded, except  to  have  her  husband's  name  removed  from  the 
office  door  and  hers  placed  thereon.  She  retained  her  church 
connection  in  Portland,  and  made  regular  contributions  for  its 
support  and  to  its  charities.  She  kept  her  office,  agent,  bank 
account  and  deposits  there,  except  a  small  amount  from  time  to 
time  to  meet  her  current  expenses.  She  made  no  investments  in 
California  out  of  her  surplus  proceeds,  but  retained  her  property 
interests  and  busines  of  all  kinds  in  Oregon  as  had  been  done  by 
her  husband.  In  numerous  and  sundry  documents  executed  by 
her  she  declared  herself  to  be  a  resident  of  Oregon  temporarily 
residing  in  Pasadena,  and  in  her  will,  which  was  several  times 
changed  and  revised,  she  invariably  made  the  same  declaration 
of  herself.  By  the  terms  of  her  will,  after  making  bequests  to 
divers  persons  amounting  to  $230,000  and  disposing  of  several 
small  articles  of  personal  property,  she  devised  and  bequeathed 
the  remainder  of  her  property  for  some  17  different  charitable 
and  literary  purposes,  the  recipients  of  her  bounty  all  being 
Portland  institutions  except  three,  and  only  one  of  them  was  in 
Pasadena.  The  bulk  of  her  property  was  devoted  to  the  found- 
ing and  maintenance  at  Portland  "of  an  institution  of  learning, 
having  for  its  object  the  increase  and  diffusion  of  practical 
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knowledge  among  the  citizens  of  said  City  of  Portland,  and  for- 
the  promotion  of  literature,  science  and  art,"  to  be  known  as 
the  "Reed  Institute,"  in  memory  of  her  husband.  She  appointed 
a  resident  of  Portland  executor  of  her  will,  and  residents  of  that 
city  trustees  to  carry  out  its  objects.  The  court  below  held  that 
the  legal  domicile  of  Mrs,  Reed  was  in  Oregon  at  the  time  of 
her  death,  and  her  will  was  entitled  to  probate  here.  From  this 
decree  the  contestants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  with  oral  arguments  by  Mr. 
William  Montgomery  Gregory  and  Mr.  James  A.  Gibson. 

For  respondents  there  was  a  brief  over  the  names  of. Dolph, 
MaMory,  Simon  &  Gearin,  William  P.  Lord,  Martin  Luther 
Pipes  and  Stewart,  Eliot  &  Williams,  with  oral  arguments  by 
Mr.  Joseph  Simon,  Mr.  Lord  and  Mr.  Pipes. 

Mb.  Chief  Justice  Bean  delivered  the  opinion. 

1.  This  contest  arises  out  of  the  desire  of  a  number  of  the 
heirs  of  Mrs.  Reed  to  divert  and  circumvent  her  manifest  inten- 
tion and  desire  as  to  the  disposition  of  her  property  by  availing 
themselves  of  the  provisions  of  a  statute  of  California  which 
makes  void  any  devise  or  bequest  for  charitable  uses  in  excess 
of  a  certain  proportionate  share  of  the  estate  of  the  deceased: 
2  Kerr,  Cyc.  Code,  §  1313.  To  accomplish  this  purpose  they 
assert  that  Mrs.  Reed  was  domiciled  in  California,  and  the  dis- 
position of  her  property  was  subject  to  its  laws.  The  case,  there- 
fore, depends  upon  the  single  fact  whether  Mrs.  Reed's  domicile 
at  the  time  of  her  death  was  in  Oregon  or  in  California.  To 
make  out  their  case,  the  contestants  are  bound  to  establish,  either 
(1)  that  Mr.  Reed  changed  his  domicile,  and  by  virtue  of  the 
marital  relation,  the  domicile  of  Mrs.  Reed,  from  Portland  to 
Pasadena;  or  (2)  that,  if  his  domicile  remained  at  Portland 
unchanged,  Mrs.  Reed,  after  his  death,  and  when  she  became 
competent  to  choose  and  acquire  a  new  domicile,  changed  her 
domicile  from  Portland  to  Pasadena.  Domicile  is  difficult  of 
accurate  definition  and  the  opinion  has  been  expressed  by  many 
judges  and  writers  that  the  term  cannot  be  successfully  defined 
so  as  to  embrace  all  its  phases.    Mr.  Justice  Shaw  says:  "No 
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exact  definition  can  be  given  of  domicile;  it  depends  upon  no 
one  fact  or  combination  of  circumstances,  but  from  the  whole 
taken  together  it  must  be  determined  in  each  particular  case:" 
Thorndike  v.  Boston,  1  Mete.  (Mass.)  242.  Vice  Chancellor 
Kindebsley  observes :  "With  respect  to  these  questions  of  domi- 
cile, there  is  no  precise  definition  of  that  word,  or  any  formula 
laid  down  by  the  application  of  which  to  the  facts  of  the  case  it 
is  possible  at  once  to  say  where  the  domicile  may  be :"  Cockrell 
v.  Cockrell,  25  L.  J.  Ch.  (U.  S.)  730,  731;  Cockrell  v.  Cockrell, 
2  Jur.  (8.  S.)  727.  Lord  Chancellor  Hatherley  declined  to 
"add  to  the  many  ineffectual  attempts  to  define"  the  term: 
Udny  v.  Udny,  L.  E.  1  Sc.  &  Div.  App.  441,  449.  Mr.  Jacobs 
and  Mr.  Dicey  have  both  devoted  many  pages  to  a  discussion  of 
domicile  and  they  each  point  out  the  variety  of  attempts  to  define 
it,  and  how  futile  have  been  the  efforts:  Jacobs,  Domicile,  §  56 
et  seq.;  Dicey,  Conflict  of  Laws,  p.  79. 

"Domicile,"  strictly  speaking,  is  the  relation  the  law  creates 
between  an  individual  and  a  particular  place  or  country,  and  each 
case  is  dependent  upon  its  own  particular  facts.  It  is  not  in  a 
legal  sense  synonymous  with  "residence."  A  person  may  have 
more  than  one  residence  and  more  than  one  home,  in  the  ordi- 
nary acceptance  of  those  terms,  but  he  can  have  only  one  domicile 
and  the  law  requires  that  for  the  purpose  of  the  succession  of  his 
property  he  be  domiciled  somewhere.  The  word  "home"  is 
undoubtedly  the  fundamental  idea  of  domicile,  though  calling  a 
place  "home"  as  a  matter  of  fact  may  not  be  and  often  is  not 
entitled  to  much  weight:  Jacobs,  Domicile,  §  72.  To  consti- 
tute domicile  there  must  be  both  the  fact  of  a  fixed  habitation  or 
abode  in  a  particular  place,  and  an  intention  to  remain  there 
permanently  or  indefinitely;  or,  as  Mr.  Wharton  says:  "There 
must  be:  (1)  residence,  actual  or  inchoate;  (2)  the  nonexist- 
ence of  any  intention  to  make  a  domicile  elsewhere:"  Wharton 
Conflict  of  Laws,  §  21.  Domicile,  therefore,  is  made  up  of  resi- 
dence and  intention.  Neither,  standing  alone,  is  sufficient  for 
the  purpose.  Residence  is  not  enough,  except  as  it  is  co-joined 
with  intent,  which  determines  whether  its  character  is  perma- 
nent or  temporary;  and  clearly  a  mere  intent  cannot  create  a 
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domicile.  Mr.  Dicey  says:  "The  domicile  of  any  person  is,  in 
general,  the  place  or  country  which  is  in  fact  his  permanent 
home,  but  is  in  some  cases  the  place  or  country  which,  whether  in 
fact  his  home  or  not,  is  determined  to  be  his  home  by  a  rule  of 
law :"  Dicey,  Conflict  of  Laws,  p.  79.  This  is  considered  by  Mr. 
Jacobs,  with,  perhaps,  one  change,  to  be  as  nearly  accurate  a 
definition  as  has  been  given:  Jacobs,  Domicile,  §  67. 

2.  But  we  need  not  pursue  this  branch  of  the  question  further. 
We  are  not  so  much  concerned  at  this  time  with  the  correct 
technical  definition  of  domicile  as  we  are  with  the  law  regulating 
a  change  of  domicile  when  once  acquired.  It  is  shown  by  the 
evidence  and  admitted  by  the  contestants  that  Mr.  and  Mrs. 
Heed  were  domiciled  in  Oregon  from  1854  to  1892 — a  period  of 
nearly  40  years— and  this  domicile  is  presumed  to  have  contin- 
ued until  it  is  shown  that  a  new  one  was  established,  in  intent 
and  in  fact,  by  indicating  and  carrying  into  effect  an  intention  to 
abandon  the  Oregon  domicile,  and  to  establish  another  in  Cali- 
fornia. Every  person  is  assumed  by  the  law  to  have  one  domicile 
and  one  only.  And  when  this  is  shown  to  exist,  it  is  presumed  to 
continue  until  not  only  another  residence  and  place  of  abode  are 
acquired,  but  until  there  is  an  intention  manifested  and  carried 
into  execution  of  abandoning  the  original  domicile  and  acquiring 
another  by  actual  residence;  and  the  burden  of  proof  is  upon 
the  party  who  asserts  the  change:  10  Am.  &  Eng.  Enc.  Law 
(2  ed.),  3b,  p.  14;  3  Cyc.  865;  Caldwell  v.  Pollak,  91  Ala.  353 
(8  South.  546) ;  Dupuy  v.  Wwrtz,  53  N.  Y.  556;  Ennis  v.  Smith, 
55  U.  S.  (14  How.)  400,  423  (14  L.  Ed.  472) ;  Isham  v.  Gib- 
bons, 1  Bradf.  (N.  Y.  Sur.)  69;  Aikman  v.  Aikman,  3  Macq. 
852,  877;  Wmzer  Lamp  Co.  v.  Woods,  13  Ont.  Pr.  B.  511. 
-  3.  Now,  the  principal  fact  upon  which  the  contestants  rely  to 
show  a  change  of  domicile  was  the  removal  of  the  Beeds  from 
Portland  to  Pasadena  in  1892,  and  the  residence  of  Mr.  Beed 
there  until  his  death  three  years  later  and  Mrs.  Reed's  residence 
thereafter  until  her  death  in  1904.  But  residence  alone  is  not 
sufficient  for  the  purpose.  Residence  and  domicile  are  not  inter- 
changeable terms.  Domicile  embraces  more  than  mere  residence. 
Besidence  denotes  a  place  of  abode,  whether  temporary  or  perma- 
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nent;  while  domicile  denotes  a  fixed  and  permanent  home,  and 
need  not  be  the  actual  place  of  abode.  It  does  not  depend  upon 
mere  naked  residence,  but  "is  the  legal,  the  juridical  seat  of 
every  person — the  seat  where  he  is  considered  to  be  in  the  eyes 
of  the  law,  for  certain  applications  of  the  law,  whether  he  be 
corporeally  found  there,  or  whether  he  be  not  found  there :" 
Jacobs,  Domicile,  §  63.  This  distinction  is  clearly  recognized 
in  the  authorities 

In  Drevon  v.  Drevon,  34  L.  J.  (N.  S.)  Eq.  129,  Vice  Chan- 
cellor Kindersley,  who  has  considered  the  subject  of  domicile 
in  a  number  of  cases,  says  with  much  force :  "For  example,  the 
first  act  generally  brought  forward,  and,  of  course,  which  is 
brought  forward  and  relied  upon  in  this  case,  is  length  of  resi- 
dence. Length  of  residence  has  in  many  cases,  both  by  English 
and  by  foreign  jurists,  been  considered  a  very  important  ingre- 
dient in  the  question,  and,  in  other  cases,  it  has  been  considered 
as  of  little  importance,-  that  is,  as  compared  with  and  brought 
into  connection  and  contact  with  other  circumstances,  of  which 
evidence  is  given  in  the  case.  I  think,  with  regard  to  that  point, 
the  true  conclusion  is  this,  not  that  any  one  act  or  any  one  cir- 
cumstance is  necessarily  per  se  of  vast  importance  and  other 
circumstances  of  little  importance,  but  it  is  a  question  what  is 
the  relative  importance  of  the  different  acts,  whether  some  acts 
tending  one  way  are  of  greater  weight  than  those  tending  the 
other  as  to  the  animus  manendi  or  the  animus  reveriendi,  or  the 
animus  as  to  changing  domicile/'  And  Lord  Chelmsford 
says  in  Moorhouse  v.  Lord,  10  H.  L.  C.  272 :  "In  a  question  of 
change  of  domicile  the  attention  must  not  be  too  closely  confined 
to  the  nature  and  character  of  the  residence  by  which  the  new 
domicile  is  supposed  to  have  been  acquired.  It  may  possibly  be 
of  such  a  description  as  to  show  an  intention  to  abandon  the 
former  domicile;  but  that  intention  must  be  clearly  and  une- 
quivocally proved." 

So  also  in  Oilman  v.  Oilman,  52  Me.  165  (83  Am.  Dec.  502), 
■  the  court  say :  "A  person  may  have  two  places  of  residence,  for 
purposes  of  business  or  pleasure.    But,  in  regard  to  the  succes-  | 

sion  of  his  property,  as  he  must  have  a  domicile  somewhere,  ! 
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so  he  can  have  only  one.  It  is  not  very  uncommon  for  wealthy 
merchants  to  have  two  dwelling-houses,  one  in  the  city  and 
another  in  the  country,  or  in  two  different  cities,  residing  in  each 
a  part  of  the  year.  In  such  cases,  looking  at  the  domestic  estab- 
lishment merely,  it  might  be  difficult  to  determine  whether  the 
domicile  was  in  one  place,  or  the  other.  *  *  If  any  general  rule 
can  be  applied  to  such  cases,  we  think  it  is  this :  That  the  domi- 
cile of  origin,  or  the  previous  domicile  shall  prevail.  This  is  in 
accordance  with  the  general  doctrine,  that  the  forum  origines 
remains  until  a  new  one  is  acquired.  And  this  would  generally 
be  in  harmony  with  the  other  circumstances  of  each  case."  And, 
again,  in  Tipton  v.  Tipton,  87  Ky.  245  (8  S.  W.  440),  it  is  said: 
'There  is  a  broad  distinction  between  a  legal  and  actual  resi- 
dence. A  legal  residence  (domicle)  cannot,  in  the  nature  of 
things  coexeist  in  the  same  person  in  two  states  or  countries.  He 
must  have  a  legal  residence  somewhere.  He  cannot  be  a  cosmo- 
politan. The  succession  of  movable  property,  whether  testa- 
mentary or  in  case  of  intestacy,  except  as  regulated  by  statute, 
the  jurisdiction  of  the  probate  of  wills,  the  right  to  vote,  the 
liability  to  poll  tax,  and  to  military  duty,  and  other  things,  all 
depend  upon  the  party's  legal  residence  or  domicile.  For  these 
purposes,  he  must  have  a  legal  residence.  The  law  will,  from 
facts  and  circumstances,  fix  a  legal  residence  for  him,  unless  he 
voluntarily  fixes  it  himself.  His  legal  residence  consists  of  fact 
and  intention.  Both  must  concur.  And  when  his  legal  residence 
is  once  fixed,  it  requires  both  fact  and  intention  to  change  it. 
As  contradistinguished  from  his  legal  residence,  he  may  have  an 
actual  residence  in  another  state  or  country.  He  may  abide  in 
the  latter  without  surrendering  his  legal  residence  in  the  former, 
provided  he  so  intends.  His  legal  residence,  for  the  purposes 
above  indicated,  may  be  merely  ideal,  but  his  actual  residence 
must  be  substantive.  He  may  not  actually  abide  at  his  legal 
residence  at  all,  but  his  actual  residence  must  be  his  abiding 
place." 

So,  in  Long  v.  Ryan,  30  Grat.  718,  the  court  say :  "There  is, 
however,  a  wide  distinction  between  domicile  and  residence  rec- 
ognized by  the  most  approved  authorities  everywhere.  Domicile' 
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is  defined  to  be  a  residence  at  a  particular  place,  accompanied 
with  positive  or  presumptive  proof  of  an  intention  to  remain 
there  for  an  unlimited  time.  To  constitute  a  domicile  two  things 
must  concur — first,  residence;  secondly,  the  intention  to  remain 
there.  Domicile,  therefore,  means  more  than  residence.  A  man 
may  be  a  resident  of  a  particular  locality  without  having  his 
domicile  there.  He  can  have  but  one  domicile  at  one  and  the 
same  time,  at  least  for  the  same  purpose,  although  he  may  have 
several  residences."  And,  again,  in  Stout  v.  Leonard,  37  N.  J. 
Law,  492,  it  is  said :  '"Residence  is  not  domicile  though  domicile 
is  the  legal  conception  of  residence.  Domicile  is  residence  com- 
bined with  intention.  It  has  been  well  defined  to  be  a  residence 
at  a  particular  place,  accompanied  with  positive  or  presumptive 
proof  of  an  intention  to  remain  there  for  an  unlimited  time.  A 
man  can  have  but  one  domicile  for  one  and  the  same  purpose  at 
any  one  time,  though  he  may  have  numerous  places  of  residence. 
His  place  of  residence  may  be,  and  most  generally  is,  his  place  of 
domicile,  but  it  obviously  is  not  by  any  means  necessarily  so,  for 
no  length  of  residence  without  the  intention  of  remaining  will 
constitute  domicile." 

Other  decisions  might  be  referred  to  to  the  same  effect,  but 
these  are  sufficient  to  show  the  distinction  between  residence  and 
domicile,  and  that  mere  change  of  residence  is  not  of  itself  proof 
of  a  change  of  domicile  unless  accompanied  by  an  intention, 
expressed  or  implied,  to  abandon  the  old  domicile  and  acquire  a 
new  one.  Within  the  principle  of  law  declared  in  the  decisions, 
a  person  may  reside  for  pleasure  or  health  in  one  place  without 
forfeiting  or  surrendering  his  domicile  or  legal  residence  in 
another,  if  he  so  intends.  It  is  not  residence  alone,  but  it  is  the 
intention  of  the  person,  expressed  or  implied  from  the  facts  in 
evidence,  conjoined  with  residence,  that  determines  domicile. 
Every  person  sui  juris  and  capable  of  controlling  his  personal 
movements  may  change  his  domicile  at  pleasure,  but  a  change 
of  domicile  involves  intention  as  the  dominant  factor. 

4.  To  constitute  a  change  of  domicile  three  things  are  essen- 
tial: (1)  Residence  in  another  place;  (2)  an  intention  to  aban- 
don the  old  domicile;  and  (3)  an  intention  of  acquiring  a  new 
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one;  or,  as  some  writers  express  it,  there  must  be  an  animus  non 
revertendi  and  an  animus  manendi  or  animus  et  factum :  Berry 
v.  Wilcox,  44  Neb.  82  (62  N.  W.  249,  48  Am.  St.  Bep.  706), 
Hayes  v.  Hayes,  74  111.  312,  316;  Jopp  v.  Wood,  34  L.  J.  (N".  S.) 
Eq.  212;  Moorhouse  v.  Lord,  10  H.  L.  C.  272.  The  factum  is  the 
transfer  of  the  bodily  presence  and  the  animus  is  the  intention 
of  residing  permanently,  or  for  an  indefinite  period.    A  change 
of  domicile,  therefore,  involves  a  question  of  fact  and  intent. 
The  fact  is  easily  proved  because  it  is  shown  by  the  mere  trans- 
fer of  the  bodily  presence  from  the  old  to  the  new  place  of 
abode,  but  the  intent  with  which  the  change  is  made  is  to  be 
determined  from  the  character  of  the  residence,  its  object  and 
purpose,  in  connection  with  the  other  evidence  in  the  case.  Resi- 
dence in  a  particular  place  is  a  fact  obvious  to  the  senses  and 
cannot  be  easily  mistaken,  but  its  value  in  fixing  domicile  is 
unimportant  unless  accompanied  with  an  intent  of  remaining 
permanently  or  indefinitely,  or,  as  it  is  sometimes  said,  with 
no  present  intent  of  removing  therefrom.     Residence  alone, 
however  long  continued,  will  not  effect  a  change  of  domicile. 
On  this  point  the  authorities  speak  with  practically  one  voice. 
In  Jopp  v.  Wood,  4  DfcG.  J.  &  S.  616,  Turner,  L.  J.,  says: 
"Though  the  residence  may  be  decisive  as  to  the  factum,  it  can- 
not, when  looked  at  with  reference  to  the  animus,  be  regarded 
otherwise  than  as  an  equivocal  act.    The  mere  fact  of  a  man 
residing  in  a  place  different  from  that  in  which  he  had  been 
before  domiciled,  even  though  his  residence  there  may  be  long 
and  continuous  does  not  of  necessity  show  that  he  has  elected 
that  place  as  his  permanent  and  abiding  home.    He  may  have 
taken  up  and  continued  his  residence  there  for  some  special 
purpose,  or  he  may  have  elected  to  make  the  place  his  tempo- 
rary home."    And  Mr.  Justice  Rapallo  says  in  Dupuy  v.  Wurtz, 
53  N.  Y.  556,  561 :    "One  leading  rule  is  that  for  the  purposes 
of  succession  every  person  must  have  a  domicile  somewhere, 
and  can  have  but  one  domicile,  and  that  the  domicile  of  origin 
is  presumed  to  continue  until  a  new  one  is  acquired.  *  *  To 
effect  a  change  of  domicile  for  the  purpose  of  succession  there 
must  be  not  only  a  change  of  residence,  but  an  intention  to 
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abandon  the  former  domicile,  and  acquire  another  as  the  sole 
domicile.  There  must  be  both  residence  in  the  alleged  adopted 
domicile,  and  an  intention  to  adopt  such  place  of  residence  as 
the  sole  domicile.  Residence  alone  has  no  effect  per  se,  though 
it  may  be  most  important,  as  a  ground  from  which  to  infer 
intention.  Length  of  residence  will  not  alone  effect  the  change. 
Intention  alone  will  not  do  it,  but  the  two  taken  together  do 
constitute  a  change  of  domicile." 

The  animus  or  intent  is,  therefore,  as  essential  to  a  change 
of  domicile  as  the  fact  of  residence.  To  lose  a  domicile  when 
once  acquired,  there  must  be  an  intention  to  do  so.  A  mere 
change  of  the  place  of  abode,  however  long  continued,  is  not 
sufficient,  unless  the  proper  animus  or  intention  is  present. 
This  intention,  it  is  true,  may  be  inferred  from  circumstances, 
and  the  residence  may  be  of  such  a  character  and  accompanied 
by  such  indices  of  a  permanent  home  that  the  law  will  apply 
to  the  facts  a  result  contrary  to  the  actual  intention  of  the 
party.  Thus  one  cannot  make  a  permanent  fixed  commercial 
residence  with  all  the  surroundings  of  a  permanent  home  in  one 
place  and  a  domicile  in  another  by  a  mere  mental  act.  But  a 
residence  for  mere  pleasure  or  health  is  not  regarded  as  of  any 
great  weight  in  determining  the  question  of  a  change  of  domi- 
cile, for,  in  such  case  it  is  just  as  likely  that  the  party  intends 
to  retain  as  to  abandon  his  present  domicile.  The  books  abound 
in  cases  where  absences  for  20,  30  and  even  40.  years  effect  no 
change  of  domicile.  White  v.  Brown,  1  Wall.  C.  C.  217  (Fed. 
Cas.  No.  17,538) ;  Re  Domingo  Capdevielle,  10  Jur.  1155;  Jopp 
v.  Wood,  4  DeG.  J.  &  S.  616;  Hodgson  v.  Beauchesne,  12  P. 
C.  285;  Cruger  v.  Phelps,  21  Misc.  Rep.  252  (47  N.  Y.  Supp. 
61).  And  Sir  John  Dodson  says  in  Bremer  v.  Freeman,  10 
Moore,  P.  C.  306 :  "A  person  may  live  50  years  in  a  place,  and 
not  acquire  a  domicile,  for  he  may  have  had  all  the  time  an 
intention  to  return  to  his  own  country."  And  Mr.  Jacobs  says : 
'"Residence  of  itself,  although  decisive  of  the  factum  necessary 
for  a  change  of  domicile,  is  decisive  of  nothing  further,  and 
even  when  long  continued,  although  per  se  evidence  of  intention 
will  not  supply  its  place.  *  *  Intention  must  concur  with  fact 


Dec.  1906]  Heed's  Will.  511 

and  must  clearly  appear.  On  the  one  hand,  the  shortest  resi- 
dence is  sufficient  if  the  requisite  animus  be  present,  and,  on  the 
other,  the  longest  will  not  suffice  if  it  be  absent :"  Jacobs,  Dom- 
icile, §  136. 

The  residence  of  Mr.  and  Mrs.  Reed  at  Pasadena  admittedly 
was  for  health  and  pleasure,  and  not  business.  It  was,  therefore, 
hot  of  that  permanent  commercial  or  business  character  which 
will  in  law  constitute  a  change  of  domicile  regardless  of  the 
intention  of  the  parties.  Nor  was  it  of  such  a  character  as  wiU 
overcome  the  presumption  that  their  former  domicile  at  Port- 
land continued.  We  must,  therefore,  look  to  the  evidence  to 
ascertain  whether  in  fact  they  intended  to  abandon  their  Port- 
land domicile  and  acquire  a  new  one  in  California,  and  in  doing 
so  it  is  important  to  bear  in  mind  their  situation  at  the  time 
of  their  removal,  the  causes  which  prompted  it,  its  purpose  and 
the  place  to  which  they  removed.  Mr.  Eeed  was  in  failing 
health  and  had  been  compelled  to  cease  active  participation  in 
his  business  affairs.  It  was  necessary,  as  he  thought,  and  as 
he  was  advised  by  his  physicians,  to  seek  a  more  congenial  cli- 
mate than  that  of  Oregon.  For  this  purpose  he  visited  Calif  or- 
nia,  and  after  examining  several  places  or  localities,  finally 
selected  Pasadena,  which,  as  one  of  the  witnesses  testified,  is  "a 
health  resort."  A  large  part  of  its  population  "come  there  and 
away  again;  two-thirds  of  it  was  temporary."  "The  tempo- 
rary class  is  composed  largely  of  people  who  come  in  search  of 
health."  To  this  character  of  a  location  Mr.  and  Mrs.  Reed 
moved,  because  its  climatic  conditions  and  general  suround- 
ings  would,  it  was  thought,  conduce  to  their  personal  comfort 
and  the  improvement  of  Mr.  Reed's  health.  They  did  not  make 
any  investments  in  Pasadena  except  such  as  seemed  to  them 
necessary  for  their  comfort  and  pleasure.  Mr.  Reed  did  not 
dispose  of  his  Portland  property,  or  make  any  change  in  his 
business  affairs.  He  retained  his  office  and  bank  account  in 
Portland,  and  his  entire  conduct  negatives  an  intention  to 
abandon  his  Portland  domicile  or  to  acquire  another.  Mr. 
Reed's  health  did  not  improve,  and  he  died  in  1895,  devising 
and  bequeathing  his  property  to  his  wife.     Mrs.   Reed  con- 
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tinned  to  reside  in  Pasadena  as  before,  without  making  any 
change  in  her  business  affairs  or  indicating  in  any  way  a  pur- 
pose to  change  her  domicile.  She  continued  her  church  con- 
nection in  Portland,  making  regular  contributions  for  its  sup- 
port and  to  its  charities.  She  described  herself  in  numerous 
documents  and  in  her  will  as  a  resident  of  Portland  temporarily 
residing  at  Pasadena,  and  the  very  terms  of  the  will  itself  indi- 
cate that  she  considered  Portland  as  her  home,  and  entitled  to 
receive  her  charitable  bequests.  The  acts  of  Mr.  and  Mrs.  Reed, 
and  the  undisputed  facts  surrounding  and  characterizing  their 
removal  from  Portland  to  California,  and  their  subsequent  resi- 
dence in  Pasadena,  show  to  our  minds  quite  clearly  that  they 
at  all  times  deemed  and  considered  their  residence  there  as  tem- 
porary rather  than  permanent,  and  that  Portland  was  their  legal 
domicile.  The  decided  weight  of  the  testimony  as  to  their  pur- 
poses as  declared  by  them  is  to  the  same  effect. 

Mr.  C.  A.  Dolph,  who  wa6  the  legal  and  confidential  adviser 
of  Mrs.  Eeed  after  the  death  of  her  husband,  and  who,  perhaps, 
had  a  better  opportunity  to  know  her  real  intention  than  any 
other  witness  in  the  case,  testified  that  he  had  numerous  con- 
versations with  Mrs.  Seed  regarding  the  place  of  her  permanent 
residence  and  that  on  every  occasion  when  the  subject  came  up 
she  invariably  gave  it  as  Portland,  and  by  her  instructions  she 
had  been  so  described  in  the  different  wills  that  he  had  prepared 
for  her;  that  when  he  came  to  prepare  the  petition  for  the  pro- 
bate of  Mr.  Reed's  will  in  November,  1895,  he  inquired  of  Mrs. 
Reed  as  to  her  permanent  residence  because  she  was  to  verify 
the  petition,  and  he  knew  Mr.  Reed  had  been  away  from  Port- 
land a  good  deal  for  several  years  prior  to  his  death,  and  at  that 
time  Mrs.  Reed  told  him  distinctly  that  Portland  was  their 
permanent  residence  and  that 

"They  had  always  claimed  Portland  as  their  home,  that  the 
matter  had  been  incidentally  discussed  with  relation  to  the 
removal  or  change  of  residence  of  Captains  Thompson  and  Ains- 
worth,  Mr.  Reed  had  spoken  of  that,  and  stated  that  their  per- 
manent home  was  in  Oregon." 

He  further  testified  that  he  frequently  visited  Mrs.  Reed  at 
Pasadena  professionally  at  her  request,  and  on  several  occasions 
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suggested  that  it  might  be  better  for  her  to  consult  some  resident 
lawyer  and  offered  to  recommend  some  one  for  that  purpose, 
but  that  she  invariably  replied: 

"  'I  don't  wish  to  do  that.  It  is  so  hard  to  make  people  here 
understand  that  I  do  not  belong  here.  My  interests,  what  I 
have,  my  affections' — I  would  not  be  sure  that  she  said  my  home 
— but  that  was  the  significance  of  it,  was  in  Oregon  and  not  in 
California." 

He  had  many  conversations  with  her  with  regard  to  the  dis- 
position on  the  part  of  the  people  of  Pasadena  to  induce  her  to 
aid  in  public  charities  and  enterprises,  and  that  on  more  than 
one  occasion  she  told  him  that 

"They  did  not  understand  that  she  was  not  interested  in 
those  things,  not  belonging  to  them,  or  not  belonging  there,  but 
in  Oregon.  She  put  California,  or  Pasadena,  and  Portland, 
Oregon,  in  juxtaposition  a  good  many  times  and  principally  in 
urging  her  objection  to  having  an  adviser  there,  and  transferring 
a  portion  of  her  business  there,  and  it  came  up  in  regard  to 
her  bank  account,  as  to  having  a  bank  account  or  an  office  there, 
she  always  answered  that  her  office  was  here  and  her  business 
was  here,  and  her  affections  were  here/' 

He  also  says  that  she  always  spoke  of  Oregon  as  her  home,  and 
so  far  as  her  intentions  were  concerned  he  never  had  a  suspicion 
that  it  was  claimed  by  anybody  that  Portland  was  not  her  per- 
manent home;  that  every  expression  of  hers  to  him,  whether 
drawn  out  for  the  purpose  of  obtaining  information  from  a 
legal  standpoint,  or  in  a  social  way,  was  to  that  effect. 

Mr.  James  Patterson,  a  resident  of  Pasadena,  who  became 
acquainted  with  and  frequently  visited  the  Reeds  after  their 
removal  to  that  city,  testified  that  Mr.  Reed  was  regarded  as  a 
temporary  resident,  and  that  he  came  to  Pasadena  for  his 
health;  that  after  Mr.  Reed's  death  Mrs.  Reed  frequently 
referred  to  Oregon  as  her  home,  and  that  on  one  occasion  he 
suggested  to  her  that  she  had  lived  in  Pasadena  long  enough 
to  become  a  Calif ornian  and  she  replied :  "Oh,  no !  I  will  never 
become  a  Californian.  Oregon  is  my  home.  I  was  raised  there 
and  grew  up  with  the  country."  Miss  Stevens  ,who  was  the  maid 
of  Mrs.  Reed  from  January,  1900,  to  October,  1902,  testified 
that  Mrs.  Reed  always  spoke  of  Portland  as  her  home,  and 
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when  they  were  planning  to  make  visits  to  Oregon  as  tnay  fre- 
quently did,  Mrs.  Reed  would  say:  ''Well,  we  are  going  home 
this  summer" ;  that  in  April,  1904,  she  told  witness  that  her  phy- 
sician thought  that  the  climate  at  Pasadena  did  not  agree  with 
her,  and  that  it  might  be  necessary  for  her  to  make  a  change, 
and  she  said :  "If  so,  I  will  go  back  to  my  home  in  Portland." 
Mrs.  Martin  Winch,  who  was  regarded  practically  as  a  daugh- 
ter by  Mrs.  Reed,  and  with  whom  she  talked  frankly  and  freely, 
testified  that  the  Reeds  went  to  California  on  account  of  Mr. 
Reed's  health;  that  after  Mr.  Reed's  death  she  (witness)  was 
with  Mrs.  Reed  practically  all  the  time  up  to  her  death  except 
during  the  summers  of  1900  and  1903;  that  witness  always 
understood  that  Mrs.  Reed's  permanent  home  was  in  Portland, 
and  never  thought  anything  else;  that  Mrs.  Reed  always  kept 
up  her  dues  in  the  Ladies'  Relief  Society  and  in  the  Unitarian 
Church  of  which  she  remained  a  member,  and  when  solicited  to 
contribute  to  Pasadena  charities,  she  would  say :    "That  is  not  my 
church.    My  church  is  in  Portland.    I  give  to  my  church  just 
as  I  always  did";  that  Mrs.  Reed  loved  Carmelita  dearly  but 
always  spoke  of  it  as  Carmelita,  and  witness  never  heard  her 
refer  to  it  as  home;  that  witness  never  heard  her  in  any  shape 
or  manner  say  that  Pasadena  was  her  home  for  the  rest  of  her 
life  or  all  the  time,  but  often  heard  her  refer  to  Portland  as  her 
home;  that  she  often  talked  about  California  and  Oregon  people, 
and  witness  had  frequently  heard  her  say  that  the  people  of 
Pasadena  did  not  seem  to  understand  why  she  would  not  take 
the  same  interest  in  their  charities  and  social  affairs  as  she  did 
in  Portland,  but  she  said :  "That  I  do  not  do.    Portland  is  my 
home.    That  is  where  I  am  interested,  and  what  I  want  to  do 
I  want  to  do  there";  that  when  people  would  come  to  her  in 
Pasadena  and  solicit  contributions  she  would  say:    "Why,  I 
have  no  business  here.     My  business,  my  office  is  in  Portland 
and  my  business  agent  is  there";  and  that  so  far  as  witness 
knew  Portland  is  the  place  she  always  spoke  of  as  her  permanent 
home.    Mr.  Martin  Winch,  a  nephew  of  Mrs.  Reed  and  her  con- 
fidential agent  and  business  manager,  and  that  of  her  husband 
during  the  latter  part  of  his  life,  and  who,  consequently,  was 
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familiar  with  her  intentions,  testified  that  he  always  looked 
upon  Mrs.  Reed's  residence  in  California  as  temporary,  and 
thought  that  she  regarded  it  the  same;  that  he  never  heard  any- 
thing to  the  contrary,  and  never  supposed  that  she  had  any  per- 
manent residence  but  Portland. 

The  contestants  have  the  testimony  of  numerous  witnesses  as 
to  alleged  declarations  made  by  Mrs.  Seed  concerning  her  home 
and  some  letters  written  by  her  to  relatives  and  friends.  In 
many  of  these  letters  Mrs.  Eeed  expresses  her  appreciation  of 
the  climate  of  Pasadena,  its  flowers  and  fruits,  and  in  some  of 
them  refers  to  Carmelita  as  home,  but  there  is  nothing  in  any 
of  them  to  indicate  that  she  used  the  word  "home"  in  any  other 
sense  than  as  referring  to  a  temporary  residence.  It  is  not  nec- 
essary to  cite  authorities  or  enter  into  an  argument  to  show  that 
the  word  "home"  is  very  frequently  used  with  reference  to  a 
place  other  than  the  legal  and  permanent  domicile,  but  it  would 
be  quite  natural  for  Mrs.  Reed,  who  manifestly  enjoyed  her 
beautiful  residence  in  Pasadena,  to  refer  to  it  as  her  home  in  a 
casual  conversation  and  in  friendly  letters.  The  oral  testimony 
consists  principally  of  the  evidence  of  interested  witnesses  who 
undertake  to  relate  statements  alleged  to  have  been  made  by  both 
Mr.  and  Mrs.  Reed  to  the  effect  that  they  never  intended  to  re- 
turn to  Portland  to  live;  that  Pasadena  was  their  home,  and  that 
they  expected  to  live  there  during  the  remainder  of  their  lives.  It 
is  not  necessary  to  prolong  the  opinion  by  referring  to  this  evi- 
dence in  detail.  We  have  read  it  with  care.  The  declarations, 
or  most  of  them,  are  claimed  to  have  been  made  many  years  ago, 
and  in  the  course  of  casual  conversations,  or  in  answer  to  ques- 
tions, and  are  entitled  to  but  little  weight.  Such  testimony  is 
admissible  in  cases  of  this  character,  but  it  is  considered  by 
courts  as  of  the  lowest  species  of  evidence,  especially  when,  as  in 
this  case,  it  encounters  conflicting  declarations.  Such  expres- 
sions or  declarations  are  so  much  influenced  by  the  circumstances 
under  which  and  the  person  to  whom  they  are  made,  and  the 
state  of  the  temper  at  the  time,  that  they  cannot  be  safely  relied 
upon  when  they  conflict  with  each  other,  or  are  inconsistent  with 
the  actions  and  conduct  of  the  parties. 
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5.  In  Moorhouse  v.  Lord,  Lord  Chelmsford,  in  referring  to 
similar  evidence,  said :  "There  are  proved  on  this  occasion,  as 
there  usually  are  in  such  cases,  written  and  oral  declarations 
which  conflict  with  each  other.  I  lay  no  great  stress,  as  your 
Lordships  probably  would  not  incline  to  do,  upon  casual  expres- 
sions of  preference  for  one  country  over  another  at  different 
periods.  The  feelings  at  the  moment  may  dictate  them,  or  the 
changing  circumstances  of  life;  even  a  change  of  weather,  the 
difference  between  a  bright  and  gloomy  day,  may  make  all  the 
difference  in  the  expression  of  attachment  to  one  place  or  to 
another;  but  I  do  lay  very  considerable  stress  upon  declarations 
made  to  parties  to  whom  he  would  be  likely  to  reveal  his  inten- 
tions, those  declarations  not  being  casual  and  occasional,  but 
repeated  from  time  to  time,  and  evincing  a  strong  determination 
to  carry  into  effect  the  objects  which  he  states."  And  Mr. 
Jacobs,  in  speaking  of  the  weight  to  be  given  to  the  oral  dec- 
larations of  a  party,  says :  "The  time,  occasion  and  manner  of 
making  them,  their  reasonableness  and  consistency  with  them- 
selves and  with  the  other  proven  facts  in  the  case,  the  presence 
or  absence  of  the  suspicion  of  sinister  purpose  in  making  them, 
the  character  and  temper  of  the  person,  as  well  as  (if  they  are 
oral)  the  length  of  time  which  has  elapsed  between  the  time  of 
their  alleged  utterance  and  the  time  when  they  are  testified  to, 
etc.,  enter  materially  into  the  estimation  of  their  value.  If  they 
are  not  inconsistent  with  the  acts,  and  are  faithfully  reported, 
they  often  serve  to  turn  the  scale;  but  it  is  otherwise,  if  they  are 
contradicted  by  the  acts  and  general  conduct  of  the  person  mak- 
ing them.  The  peevish  outburst  of  a  person  of  irascible  tem- 
per, or  the  careless  expression  of  one  whose  habits  are  unstable 
and  whose  purposes  are  vacillating,  are  entitled  to  less  weight 
than  the  deliberate  utterances  of  a  person  of  known  firmness  of 
character.  So,  too,  expressions  in  conversations  are  of  less 
value  than  repeated  declarations  made  to  proper  persons  or 
declarations  in  the  usual  course  of  business.  Mere  declarations 
that  a  person  prefers  a  residence  in  one  country  to  another,  it 
has  been  said,  will  not  be  regarded  by  a  court,  except  in  a  nicely 
balanced  case :"  Jacobs,  Domicile,  §  455. 
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Within  the  rules  thus  laid  down,  the  declarations  and  state- 
ments made  by  Mrs.  Beed  to  the  witnesses  for  the  proponents 
are  manifestly  entitled  to  more  weight  than  those  made  to  the 
witnesses  for  contestants.  Mrs.  Beed's  relation  to  them  was  such 
•  as  made  them  proper  persons  in  whom  to  confide  and  with  whom 
to  converse  frankly  with  regard  to  her  affairs,  and  to  whom  she 
would  he  likely  to  reveal  her  intentions.  Mr.  Dolph  was  her 
legal  adviser  and  friend  of  long  standing,  a  man  to  whom  she 
would  naturally  discose  her  real  purpose  and  intent  and  espe- 
cially so  when  it  was  necessary  for  him  to  be  informed  in  regard 
to  that  matter  in  order  to  advise  her  intelligently  and  safely  in 
her  business  affairs.  Mrs.  Winch  was  to  her  as  a  daughter  with 
whom  she  talked  freely  and  frankly.  Mr.  Winch  was  her 
nephew  and  business  agent  and  would  certainly  have  known  of 
any  intent  on  her  part  or  that  of  her  husband  to  change  their 
domicile  from  Portland  to  California,  and  yet  he  testified  that 
he  never  knew  or  heard  of  any  contemplated  change.  Mr.  Pat- 
terson was  a  friend,  and  Miss  Stevens  was  her  maid.  These 
witnesses  were  all  in  positions  to  know  more  of  Mrs.  Seed's 
intent  and  purpose  than  other  witnesses  in  the  case.  They  are 
all  disinterested,  without  any  object  to  ♦gain  or  purpose  to 
advance  by  exaggeration  or  distorting  the  truth.  Indeed,  Mr. 
Winch,  who  is  a  nephew  of  Mrs.  Beed  and  one  of  the  legatees  in 
the  will,  would  find  his  interest  largely  increased  if  the  contest- 
ants could  succeed. 

The  time,  occasion  and  manner  of  making  the  declarations 
to  these  witnesses,  the  fact  that  such  declarations  were  fre- 
quently repeated  and  always  consistent  with  each  other  and  with 
the  solemn  declarations  made  by  her  in  her  several  wills  and 
written  instruments,  strongly  corroborate  the  inference  as  to 
residence  to  be  drawn  from  Mrs.  Beed's  acts  and  conduct.  They 
were  not  expressions  let  drop  in  mere  casual  conversations  or 
contained  in  friendly  letters,  but,  as  said  by  Chase,  J.,  in 
Cruger  v.  Phelps  (Sup.)  47  N.  Y.  Supp.  61:  "Were  made 
when  there  was  no  controversy,  and  cover  such  a  long  period 
of  time  as  to  preclude  the  idea  of  their  being  made  with  refer- 
ence to  property  rights,  and  they  were  so   deliberately  and 
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frequently  made  as  to  preclude  the  idea  of  carelessness  or  inad- 
vertence." They  are  circumstances  which,  with  the  deliberate 
acts  of  Mrs.  Beed,  indicate  clearly  that  her  intention  was  to 
retain  her  domicile  in  Portland  and  to  dispose  of  her  property 
according  to  the  laws  of  this  state,  and  the  showing  made  by  the 
contestants  is  not  such  as  to  require  a  court  to  defeat  her  ex- 
pressed desires  as  to  the  devolution  of  her  property  by  holding 
that  her  domicile  was  not  where  she  supposed  and  intended  it 
to  be. 
The  decree  is  affirmed.  Affirmed. 

Aigued  18  October,  decided  4  December,  1906. 
NOBLE  v.  WATKINS. 
87  Pac.  771. 
Mortoagbb— Effect  op  Dud  of  Mortgaged  Land  bt  Mortgage*. 
Where,  as  in  Oregon,  a  mortgage  on  rear  estate  creates  only  a  lien 
thereon,  a  deed  of  the  encumbered  property  by  the  mortgagee  to  a  stranger 
does  not  operate  as  an  assignment  of  the  mortgage  as  against  third  per- 
sons, unless  such  deed  shows  that  such  an  effect  was  intended. 

Prom  Columbia:    Thomas  A.  MbBRiDE,  Judge. 

Statement  by  Mb.  Chief  Justice  Bean. 

This  suit  was  commenced  on  January  26,  1904,  by  H.  B. 
Noble  to  foreclose  a  mortgage  given  by  defendant  Watkins  and 
wife  to  one  D.  D.  Tennyson  on  certain  real  property  in  Colum- 
bia County  to  secure  the  payment  of  a  promissory  note  for  $800 
in  favor  of  Tennyson,  dated  December  23,  1896,  due  one  year 
after  date,  which  note  and  mortgage,  it  is  alleged,  were  assigned 
and  transferred  to  the  plaintiff  by  Tennyson  on  August  1, 1903. 
After  the  issues  had  been  made  up,  but  before  trial,  Florence  B. 
Godfrey,  claiming  to  be  an  interested  party,  filed  a  bill  of  inter- 
vention, by  leave  of  the  court,  in  which  she  alleged  that  on  Janu- 
ary 14,  1904,  and  before  the  commencement  of  the  suit,  Tenny- 
son, for  a  valuable  consideration,  made,  executed  and  delivered 
to  her 

"A  certain  instrument  in  writing  as  his  certain  deed  of  con- 
veyance and  transfer  of  that  certain  note  and  mortgage  men- 
tioned in  the  original  complaint  herein,  together  with  the  debt 
evidenced  and  secured  by  the  same,  and  your  orator  for  a  valu- 
able consideration,  in  good  faith,  accepted  said  deed  as  such 
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transfer  and  conveyance  of  said  note,  debt  and  mortgage  from 
said  Tennyson,  and  shortly  thereafter,  and  on  the  18th  day  of 
January,  1904,  duly  and  properly  placed  the  same  on  record 
in  said  Columbia  County,  Oregon;  that  it  was  the  intention  of 
said  Tennyson  and  your  orator,  at  the  date  of  the  execution  of 
said  deed,  to  give  and  receive  a  formal  and  legal  assignment  and 
conveyance  of  said  note,  debt  and  mortgage,  but  by  mistake  and 
inadvertence  the  said  deed  was  made  and  executed  and  accepted 
by  your  orator  in  good  faith,  and  without  notice,  or  knowledge 
on  her  part  of  any  former  transfer  to  or  claim  by  said  H.  E. 
Noble,  if  any  in  fact  there  be." 

It  is  then  alleged  that  immediately  after  the  execution  and 
recording  of  the  deed  from  Tennyson  to  Mrs.  Godfrey  she  en- 
tered into  possession  of  the  mortgaged  premises  with  the  consent 
and  acquiescence  of  Watkins,  and  has  ever  since  remained  in 
the  possession  thereof;  that  the  alleged  assignment  and  transfer 
of  the  note  and  mortgage  from  Tennyson  to  Noble,  mentioned 
in  the  complaint,  was  not  recorded,  and  is,  therefore,  inferior 
and  subject  to  her  claim ;  that  she  is  now  the  owner  and  bolder 
of  said  note  and  mortgage,  and  entitled  to  foreclose  the  same. 
The  prayer  is  that  she  be  substituted  as  plaintiff  in  the  suit 
brought  by  Noble,  and  for  a  decree  in  her  favor.  A  demurrer 
was  sustained  to  the  bill  of  intervention  and  a  decree  entered 
in  favor  of  plaintiff,  from  which  Mrs.  Godfrey  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr. 
William  Mosby  LaForce  and  Mr.  James  Buchanan  Godfrey. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Richard  Ward  Montague. 

Mb.  Chief  Justice  Beak  delivered  the  opinion. 

Several  objections  are  made  to  the  regularity  and  validity  of 
the  decree  appealed  from,  such  as  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  suit,  the  decree  is 
not  supported  by  the  evidence,  and  the  like;  but  none  of  them 
are  such  as  Mrs.  Godfrey  can  raise  unless  her  bill  of  intervention 
shows  that  she  has  an  interest  in  the  litigation  which  entitles 
her  to  be  made  a  party  thereto. 

It  is  not  entirely  clear  from  some  of  the  allegations  of  her  bill 
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what  she  bases  her  claim  to  intervene  in  the  pending  litigation 
upon.  But,  taking  all  the  averments  in  connection  with  the  ad- 
missions of  her  counsel  in  their  brief,  it  is  founded  upon  a  deed 
of  conveyance  from  Tennyson  of  the  mortgaged  premises.  Such 
a  deed  did  not  operate  as  an  assignment  of  the  note  and  mortgage 
given  by  Watkins  and  wife  to  Tennyson,  nor  did  it  convey  any 
interest  in  the  mortgaged  property.  In  jurisdictions  where  mort- 
gages convey  the  legal  title,  it  has  been  held  that  a  deed  of  abso- 
lute conveyance  by  the  mortgagee  of  the  mortgaged  premises 
will  operate  as  an  equitable  assignment  of  the  note  and  mortgage, 
when  at  the  time  of  its  execution  the  mortgagee  was  in  possea- 
sion:  20  Am.  &  Eng.  Enc.  Law  (2  ed.),  1029;  Welch  v.  Phillips, 
54  Ala.  309  (25  Am.  Eep.  679).  But  where,  as  in  this  state,  a 
mortgage  on  real  estate  does  not  convey  an  interest  ip  the  land, 
but  constitutes  only  a  lien  or  encumbrance  thereon  {Anderson 
v.  Baxter,  4  Or.  105;  Sellwaod  v.  Gray,  11  Or.  534,  5  Pac.  196; 
Marx  v.  La  Rocque,  27  Or.  45,  39  Pac.  401 ;  Security  Trust  Go. 
v.  Loeweriberg,  38  Or.  159,  62  Pac.  647),  it  is  clear  that  an 
instrument  executed  by  the  mortgagee  which  purports  to  convey 
to  a  stranger  the  mortgaged  property  cannot  operate  as  an  assign- 
ment of  the  mortgage  as  against  third  persons,  unless  the  lan- 
guage of  the  conveyance  is  such  as  to  manifest  an  intention  to 
that  end :  Swan  v.  Yaple,  35  Iowa,  248 ;  Johnson  v.  Lewis,  13 
Minn.  364  (Gil.  337).  Mrs.  Godfrey,  therefore,  had  no  inter- 
est in  the  mortgage  or  in  the  mortgaged  property  that  would 
entitle  her  to  intervene  in  the  pending  litigation. 

The  averment  in  the  bill  that  she  is  the  owner  and  holder  of 
the  note  and  mortgage  is  manifestly  the  conclusion  of  the  pleader 
from  the  facts  stated  and  cannot  be  regarded  as  an  averment  of  a 
fact. 

Decree  affirmed.  Apfibmed. 

Decided  4  December,  1906. 
SETTE&LUN  v.  KEENE. 

87  Pac.  763. 
Constitutionality  of  Statutu  Prescribing  Qualification  of  Vot»  i 

at  School  District  Elections. 
1.  Section  SS«6,  B.  &  C.  Comp.,  providing  that  any  citizen  who  has  | 

property  In  a  school  district  on  which  he  or  she  Is  ltable  to  pay  a  tax  I 
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shall  be  entitled  to  vote  at  any  school  district  election,  is  not  invalid  as 
prescribing  a  property  qualification  In  contravention  of  Const  Or.  Art.  II, 
1 2,  defining  the  qualifications  of  voters,  it  not  applying  to  school  district 
elections. 

Sams— Compliance  With  Statutes. 

2.  Under  B.  &  C.  Gomp.  §3386,  providing  that  any  citizen  who  has 
property  In  the  district  "as  shown  by  the  last  county  assessment  ♦  • 
on  which  he  or  she  Is  liable  •  •  to  pay  a  tax"  shall  be  entitled  to 
vote  at  any  school  district  election,  the  voter  must  ha^'c  property,  the 
ownership  of  which  must  appear  from  the  assessment  alone. 

From  Marion :  Geoboe  H.  Burnett,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  brought  by  G.  A.  Setterlun  against  H.  A. 
Keene  and  J.  E.  Towle,  two  of  the  directors  of  a  school  district, 
to  recover  damages  for  having  been  denied  the  right  to  vote  at 
a  school  meeting.  Upon  the  trial  he  was  nonsuited  because  it 
did  not  appear  that  he  had  property  in  the  district  as  shown  by 
the  last  county  assessment  upon  which  he  was  liable  to  pay  a 
tax,  and  was,  therefore,  not  a  qualified  voter,  and,  he  appeals. 
The  case  was  submitted  on  briefs  under  the  proviso  of  Rule  16, 
35  Or.  587,  600.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  W .  H.  and 
Webster  Holmes. 

For  respondents  there  was  a  brief  over  the  name  of  Carson  & 
Cannon.  m 

Mr.  Chief  Justice  Beak  delivered  the  opinion. 

1.  The  statute  prescribing  the  qualification  of  voters  at  school 
meetings,  declares: 

"Any  citizen  of  this  state,  male  or  female,  who  is  twenty-one 
years  of  age,  and  has  resided  in  the  district  thirty  days  imme- 
diately preceding  the  meeting  or  election  and  has  property  in 
the  district  as  shown  by  the  last  county  assessment,  and  not 
assesed  by  the  sheriff,  on  which  he  or  she  is  liable  or  subject  to 
pay  a  tax,  shall  be  entitled  to  vote  at  any  school  meeting  or  elec- 
tion in  said  district:"   B.  &  C.  Comp.  §3386. 

It  is  claimed  that  this  statute  is  invalid  so  far  as  it  prescribes 
a  property  qualification  because  in  contravention  of  Section  2 
of  Article  II.  of  the  Constitution,  defining  the  qualifications  of 
voters.    But  it  was  held  in  Harris  v.  Burr  32  Or.  348  (52  Pac. 
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17,  39  L.  E.  A.  768)  that  the  constitutional  provision  invoked 
does  not  apply  to  school  elections,  and  that  the  legislature  has 
plenary  power  to  define  the  qualification  of  voters  at  such  elec- 
tions. See,  also,  Livesley  v.  Litchfield,  47  Or.  248  (83  Pac.  142). 
These  decisions  are  decisive  of  the  question  now  presented. 

2.  The  contention  that  the  statute  is  satisfied  if  the  person 
offering  to  vote  in  fact  owns  property  which  is  listed  on  the 
assessment  roll,  although  it  may  have  been  assessed  in  the  name 
of  another,  is  without  merit.  The  requirement  is  that  he  must 
have  property  "as  shown  by  the  last  county  assessment."  The 
ownership  of  the  property  must  appear  from  the  assessment  and 
cannot  be  shown  by  extrinsic  evidence. 

The  judgment  is  affirmed.  Affirmed. 


Decided  4  December,  1906. 

AMORT  v.  SCHOOL  DISTRICT. 

87  Pac.  761. 

School  Districts — Special  Meetings — Proof  op  Posting  Notices. 

1.  Under  Section  3380,  B.  &  C.  Comp.,  relative  to  notices  of  school 
meetings,  and  Section  3895,  relative  to  the  duties  of  clerks  of  school 
districts,  it  is  part  of  the  official  duty  of  a  school  clerk  to  post  notices 
for  special  meetings,  and  his  official  record  is  sufficient  evidence  of  what 
he  did. 

'     School  Meetings — Affidavit  of  Posting  Notices. 

2.  Sections  538  and  539,  B.  &  C.  Comp.,  requiring  proof  of  the  service 
of  a  summons  to  be  by  affidavit,  do  not  apply  to  the  proof  of  posting, 
notices  of  school  meetings. 

School  Districts — Advertising  for  Subscriptions  for  Indebtedness. 

3.  The  board  of  directors  of  a  school  district  may  advertise  for  sub- 
scriptions for  the  indebtedness  of  the  district  in  such  amounts  as  It  may 
deem  advisable. 

Schools — Record  Evidence  of  Amount  of  Indebtedness. 

4.  It  Is  not  necessary  to  the  validity  of  an  obligation  of  a  school  dis- 
trict that  It  appear  by  the  records  of  the  clerk  that  the  Indebtedness  does 
not  exceed  the  legal  limit,  that  matter  being  determinable  from  the  assess- 
ment. 

From  Marion:    William  Galloway,  Judge. 

Writ  of  review  by  John  Amort  against  School  District  No. 
80  and  others  to  review  the  validity  of  the  proceedings  of  the 
school  district  in  determining  to  erect  a  school  building  and 
incurring  an  indebtedness  therefor.  Prom  a  decree  in  favor  of 
plaintiff,  defendants  appeal.  Revebsbd. 
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For  appellants  there  was  a  brief  with  oral  arguments  by  Mr. 
John  A.  Carson  and  Mr.  Anderson  M.  Cwnnon. 

For  respondents  there  was  a  brief  over  the  name  of  W.  H.  and 
Webster  Holmes,  with  an  oral  argument  by  Mr.  William  Henry 
Holmes. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  a  writ  of  review,  challenging  the  validity  of  the  pro- 
ceedings of  the  defendant  school  district  in  the  matter  of  the 
erection  of  a  school  building  and  the  incurring  of  an  indebted- 
ness therefor.  On  February  20  1906,  there  was  presented  to  the 
board  of  directors  a  petition  signed  by  a  number  of  the  legal 
voters  asking  the  board  to  call  a  special  meeting  of  the  electors 
for  the  following  purposes :  First,  to  erect,  complete  and  fit  for 
occupancy  a  new  school  building  upon  the  site  of  the  present 
schoolhouse  of  district  No.  80,  at  a  cost  of  not  less  than  $1,400, 
nor  to  exceed  $1,700 ;  second,  to  determine  ways  and  means  most 
desirable  for  securing  the  funds  for  this  purpose.  On  February 
22d,  the  prayer  of  the  petitioners  was  granted,  and  the  clerk  was 
instructed  by  the  board  to  post  notices  calling  a  meeting  of  the 
electors  and  stating  the  purpose  thereof  for  Monday,  March 
5th,  at  1 :30  o'clock  p.  m.,  and  the  record  recites: 

"Pursuant  to  the  foregoing  order  of  the  board  of  directors, 
the  clerk  of  the  district  prepared  and  posted  in  three  public 
places  within  the  boundaries  of  said  district  more  than  ten  days 
prior  to  the  date  of  said  meeting  on  March  5  1906,  a  notice  of 
said  special  school  meeting,  which  was  read  at  the  said  meeting 
of  March  5,  1906,  by  the  clerk  and  which  was  and  is  in  words 
and  figures  as  follows,  to  wit/' 

A  meeting  of  the  electors  was  held  at  the  time  and  place  speci- 
fied in  the  notice  and  it  was  voted  to  erect  a  new  school  building 
as  proposed  therein  and  to  issue  warants  therefor  at  the  best  rate 
of  interest  obtainable,  not  to  exceed  7  per  cent  per  annum,  such 
warrants  to  be  paid  from  the  tax  levy  of  1906.  On  April  10, 
1906,  the  clerk  was  authorized  and  instructed  by  the  board  to 
post  notices  as  provided  by  law,  inviting  subscriptions  from  the 
bona  fide  residents  of  the  district  to  the  amount  of  $800  for  the 
purpose  of  proceeding  with  the  erection  of  the  schoolhouse.    On 
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June  6,  1906,  at  a  meeting  of  the  board  of  directors,  all  the 
members  being  present,  the  clerk  was  ordered  and  instructed  to 
forthwith  enter  of  record  the  notice  of  the  meeting  held  March 
5, 1906,  which  was  accordingly  done,  and  the  record,  as  signed  by 
the  chairman  of  the  board  and  the  clerk,  after  setting  out  the 
notice  in  full,  proceeds : 

"The  notice  above  referred  to  was  posted  in  three  public  places 
as  follows:  One  notice  was  posted  on  the  schoolhouse  front 
door,  and  one  at  the  door  of  the  postoffice  building,  Shaw,  Or., 
and  one  at  the  junction  of  the  county  roads  of  the  B.  C.  McCrory 
farm,  all  being  in  the  School  District  No.  80,  and  said  notices 
were  posted  in  public  places  so  as  to  be  seen  and  read  by  the 
traveling  public,  and  the  said  notices  were  posted  more  than  ten 
days  prior  to  the  5th  day  of  March,  1906.  A  copy  of  said  notice 
was  read  at  said  meeting  March  5, 1906." 

Thereafter  this  proceeding  was  instituted  to  vacate  and  annul 
the  proceedings  of  the  school  meeting  and  the  subsequent  action 
of  the  board  in  reference  thereto,  on  the  ground  principally  that 
there  was  no  legal  proof  of  the  posting  of  the  notices  calling 
such  special  meeting,  because  the  record  does  not  disclose  that 
it  was  made  by  the  affidavit  of  the  clerk. 

1.  The  statute  provides  that  the  board  of  directors  of  a  school 
district  shall  cause  the  clerk  to  post  written  notices  of  all  regular 
and  special  meetings  "in  three  public  places  in  the  district  at 
least  ten  days  before  the  day  appointed  for  said  meeting  :"  B.  & 
C.  Comp.  §  3380.  There  is  no  statute  requiring  the  proof  of  such 
posting  to  be  made  in  any  particular  manner,  and,  in  our  opin- 
ion, it  is  sufficient  if  it  appears  from  the  records  of  the  district 
and  board  meetings  kept  by  the  clerk  that  the  notice  was,  in 
fact,  posted  as  required  by  law.  It  was  the  duty  of  the  clerk  to 
give  the  notice  and  to  keep  such  record :  B.  &  C.  Comp.  §  3395. 
The  posting  of  the  notices  by  him  is,  therefore,  in  pursuance  of 
his  official  duty,  and  an  entry  by  him  in  the  record  of  the  time 
and  places  where  posted  is  equivalent  to  his  certificate  and  suffi- 
cient proof  of  such  posting. 

2.  Sections  538,  539,  B.  &  C.  Comp.,  have  no  application  to 
a  case  of  this  kind.  They  are  a  part  of  the  Code  of  Civil  Pro- 
cedure, and  have  reference  to  the  service  of  notices  and  other 
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papers  upon  a  party  or  his  attorney  in  actions,  suits  or  proceed- 
ings. 

3.  The  board  was  not  required  to  advertise  at  one  time  for 
subscriptions  for  the  entire  amount  of  the  indebtedness  it  was 
authorized  to  incur  for  the  erection  of  the  school  building. 

4.  Nor  was  it  fatal  to  the  proceedings  that  the  "records  of  the 
school  meeting  do  not  show  that  the  indebtedness  authorized  to 
be  incurred  in  the  building  of  the  schoolhouse  does  not  exceed 
5  per  cent  of  the  taxable  property  of  the  district.  That  was  a 
matter  to  be  determined  from  the  assessment  and  not  the  min- 
utes of  the  school  meeting. 

The  decree  of  the  court  below  will  be  reversed,  and  the  writ 
of  review  quashed.  Reversed. 


Decided  4  December,  1906. 
BROWNELL  v.  SALEM  FLOUBINO  MILLS  00. 

87  Pac  770. 
Appeal — Default — Motion  Not  an  Answer. 

1.  A  motion  to  strike  out  parts  of  a  complaint  is  not  an  "answer" 
within  the  meaning  of  Section  548,  B.  &  C.  Comp.,  providing  for  appeals, 
and  a  judgment  entered  upon  the  refusal  of  defendant  to  plead  after  his 
motion  has  been  denied  Is  not  appealable,  though  a  demurrer  is  an  "an- 
swer," the  difference  being  that  the  latter  raises  an  issue  of  law  while 
the  former  does  not  raise  any  issue. 

PLBADING CORRBCTINQ    ERROR    IN    OVERRULING    MOTION    TO    STRIKE    OUT. 

2.  If  a  motion  to  strike  out  part  of  a  pleading  be  overruled,  the  same 
question  can  be  raised  by  objecting  to  the  evidence  offered  in  support  of 
the  allegations  moved  against,  and  by  asking  the  court  to  strike  it  out 
of  the  record  or  instruct  the  jury  to  disregard  it. 

Appeal  from  Marion  County. 

Action  by  S.  S.  Brownell  against  the  Salem  Flouring  Mills 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Respondent  now  moves  to  dismiss  the  appeal.         Dismissed. 

Mr.  Woodson  Taylor  Slater  for  the  motion. 

Mr.  George  Greenwood  Bingham,  contra. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  This  is  a  motion  to  dismiss  an  appeal  on  the  ground  that 
the  judgment  sought  to  be  reviewed  was  given  for  want  of  an 
answer.     A  motion  to  strike  out  parts  of  the  complaint  was 
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denied,  and,  the  defendant  declining  further  to  plead,  judgment 
was  rendered  against  it  for  the  sum  demanded,  from  which  an 
appeal  was  attempted  to  be  taken.  The  statute,  prescribing  an 
appealable  decision  of  a  court,  contains  the  following  provision: 

"Any  party  to  a  judgment  or  decree  other  than  a  judgment  or 
decree  given  by  confession,  or  for  want  of  an  answer;  may  appeal 
therefrom :"  B.  &  C.  Comp.  §  548. 

Any  pleading  on  the  part  of  the  defendant  that  interposes  an 
issue  of  fact  or  of  law  is,  in  a  general  sense,  denominated  an  "an- 
swer," and,  under  this  very  liberal  definition,  the  formal  mode 
of  disputing  the  sufficiency  of  the  plaintiff's  primary  pleading 
comes  within  the  meaning  of  this  term :  Boone,  Code  PL  §  58. 
Thus,  when  a  demurrer  to  a  complaint  is  overruled,  and,  the 
defendant  refusing  further  to  plead,  a  judgment  or  a  decree  is 
rendered  against  him,  he  may  appeal  therefrom  on  the  ground 
that  the  issue  of  law  thus  tendered  constitutes  an  answer :  Reams 
v.  Follansby,  15  Or.  596  (16  Pac.  478)  ;  Hendy  Machine  Works  v. 
Portland  Sav.  Bank,  24  Or.  60  (32  Pac.  1036) ;  Willis  v.  Marks, 
29  Or.  493  (45  Pac.  293).  An  application  for  an  order  is  a 
motion :  B.  &  C.  Comp.  §  534.  Its  purpose,  when  a  defect  in  a 
pleading  exists,  is  particularly  to  point  out  some  alleged  irrele- 
vant or  redundant  matter  therein  which  may  be  sjricken  out: 
B.  &  C.  Comp.  §  86.  "There  can  be  no  doubt/'  says  M*.  Chief 
Justice  Lord,  in  The  Victorian,  24  Or.  121  (32  Pac.  1040,  41 
^m.  St.  Eep.  838),  "that  the  object  of  a  motion  to  strike  out  is 
not  to  perform  the  office  of  a  demurrer."  The  sufficiency  of  a 
pleading,  as  to  matters  of  substance,  must  be  tried  on  a  demurrer, 
but,  when  the  manner  of  stating  the  facts  is  defective  for  non- 
compliance with  the  rules  of  pleading,  the  remedy  for  its  correc- 
tion is  by  motion:  14  Enc.  PI.  &  Pr.  91.  A  motion  calling 
attention  to  a  defective  statement  in  a  pleading  does  not  present 
an  issue  of  fact  or  of  law,  and  hence  cannot,  under  the  most  lib- 
eral rule,  be  classed  as  an  "answer." 

2.  It  must  be  admitted,  as  was  argued  by  defendant's  counsel, 
that,  if  a  motion  to  strike  out  irrelevant  or  redundant  matter 
from  a  complaint  be  denied  and  such  matter  is  controverted  in 
the  answer,  the  issue  thus  made  is  immaterial.    An  error  com- 
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mitted  in  overruling  a  mq£ion  to  strike  out  can  be  corrected, 
however,  by  objecting  and  excepting  to  the  admission  of  evidence 
tending  to  establish  such  issue,  and  also  requesting  an  instruc- 
tion not  to  consider  such  evidence,  which,  if  denied,  the  action 
of  the  court  in  this  respect  will  be  reviewed  on  appeal :  Krewson 
v.  Purdom,  11  Or.  266  (3  Pac.  822) ;  Thomas  v.  Herrdll,  18  Or. 
546  (23  Pac.  497). 

It  follows  from  these  considerations  that  the  appeal  must  be 
dismissed,  and  it  is  so  ordered.  Appeal  Dismissed. 


Decided  4  December,  1906. 

NODINB  r.  RICHMOND. 

87  Pac.  776. 

ACCOUNTING   BT    TRUSTEES      EFFECT    OF    EVIDENCE. 

1.  The  evidence  affirmatively  shows  that  the  trustees  fully  accounted 
to  Fred  Nodine  In  writing  for  the  property  transferred  to  them,  and  that 
they  did  not  have  in  their  hands  sufficient  funds  arising:  from  the  trust 
property  to  have  prevented  the  sales  of  the  real  property  of  Nodine  under 
the  executions  on  which  It  was  sold. 

Accounting— Evidence  of  Fraud  bt  Trustees. 

2.  The  evidence  entirely  fails  to  show  any  fraud  or  conspiracy  between 
the  trustees  and  the  creditors  of  Fred  Nodine,  or  any  of  them,  to  injure 
his  interests  or  advance  their  own. 

Inadequacy  of  Peicb  as  Evidence  of  Fraud. 

3.  Mere  inadequacy  of  price  on  an  execution  sale,  where  the  parties 
stand  on  an  equal  footing,  and  where  there  are  no  confidential  relations 
between  them,  is  insufficient  to  set  aside  the  sale,  unless  the  Inadequacy 
is  so  gross  as  to  amount  to  proof  of  fraud  or  to  shock  the  conscience. 

Execution  Sale — Evidence  of  Inadequacy  of  Price. 

4.  A  review  of  the  evidence  as  to  the  value  of  the  Nodine  land  trans- 
ferred by  him  to  trustees  and  afterward  sold  on  execution  under  prior 
liens,  does  not  show  that  the  sales  were  made  for  an  inadequate  price. 

Execution  Sale — Evidence  of  Chilled  Bidding. 

6.  The  fact  that,  while  property  was  being  offered  for  sale  under  exe- 
cution in  favor  of  a  bank,  an  officer  of  the  bank  told  one  who  made  a 
bid  that  the  lands  were  being  sold  subject  to  mortgages  thereon,  where- 
upon the  bidder  went  away  and  the  officer  purchased,  does  not  show  the 
preventing  of  competitive  bidding  so  as  to  warrant  the  setting  aside  of 
the  sale  where  the  representation  was  true. 

Sales — Evidence  of  Collusion  With  Trustee. 

6.  The  evidence  does  not  show  that  W.  T.  Wright  colluded  with  various 
parties  to  purchase  for  his  secret  benefit  part  of  the  Fred  Nodine  land 
that  had  been  transferred  to  him  as  trustee. 

Landlord  and  Tenant — Execution  Sale  Aoainst  Landlord. 

7.  A  tenant  is  not  estopped  by  his  relation  to  the  landlord  from  pur- 
chasing the  demised  land  at  an  execution  sale  against  the  landlord. 
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Execution  Sale — Evidence  op  Inadequacy  of  Price. 

8.  Where  land  sold  on  execution  was  sold  some  time  later  for  very 
little  more  than  the  purchase  price,  and  after  a  dispute  existing;  at  the 
time  of  the  sale  as  to  riparian  claims  had  been  settled  in  favor  of  the 
lands,  no  such  inadequacy  is  shown  as  to  warrant  a  setting  aside  of  the 
sale. 

Evidence  of  Consideration  for  Deed. 

9.  The  evidence  preponderates  to  the  effect  that  the  quitclaim  deeds 
given  by  Fred  Nodine  and  wife  January  3,  1897,  were  given  for  a  valu- 
able consideration  to  convey  an  inchoate  right  of  dower,  and  should  not 
be  cancelled. 

Need  of  Serving  Amended  Pleadings. 

10.  Under  Section  100,  B.  ft  C.  Comp.,  providing  that  amended  com- 
plaints must  be  served  on  adverse  parties,  a  decree  based  on  an  amended 
complaint  that  was  not  served  cannot  be  sustained. 

Costs  in  Equity  Cases — Discretion. 

11.  The  awarding  of  costs  in  equity  cases  Is  discretionary  under  Sec- 
tion 566,  B.  ft     C.  Comp. 

From  Union :  Robert  Eakin,  Judge. 

Statement  by  Mb.  Justice  TTatley. 

This  suit  is  brought  by  Fred  and  Eliza  Nodine  for  an  account- 
ing by  the  defendants  F.  L.  Richmond  and  W.  T.  Wright  as 
trustees  of  certain  personal  property  transferred  and  certain 
lands  conveyed  to  them  by  the  plaintiffs  under  a  contract,  here- 
inafter set  out,  between  the  plaintiff  Fred  Nodine  and  the  defend- 
ant F.  A.  E.  Starr,  and  for  $150,000  damages  against  such 
trustees  for  permitting  the  sale  of  such  lands  upon  executions 
issued  from  judgments  and  a  mortgage  existing  against  the 
plaintiff  Fred  Nodine  at  the  time  he  conveyed  the  lands  to  said 
trustees,  and  to  recover  such  lands  or  the  value  thereof  from  the 
purchasers  at  sheriffs  sale,  and  cancel  certain  deeds  thereto. 

The  facts  are  substantially  as  follows : 

In  April,  1894,  the  plaintiff  Fred  Nodine  owned  about  3,660 
acres  of  land  in  Union  County,  Or.,  known  as  the  "Nodine 
Farm,"  and  also  a  large  amount  of  personal  property,  consist- 
ing of  about  275  head  of  range  horses,  about  400  head  of  cattle 
and  250  hogs,  and  a  lot  of  farm  implements  and  machinery, 
including  a  threshing  machine,  engines,  hay  balers  and  other 
usual  farm  equipment,  such  as  wagons,  harness  and  horses.  He 
also  owned  a  judgment  against  one  J.  Q.  Shirley  for  about  $2,000, 
upon  which  execution  had  issued,  and  the  sheriff  of  Union 
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County  then  held  under  attachment  certain  live  stock  and  farm 
implements.  He  also  had  an  interest  in  certain  first-mortgage 
bonds  of  the  Union  Eailway  Co.  pledged  to  him  as  security  by 
the  owner  of  the  bonds.  At  this  time  he  was  indebted  to  various 
persons  on  secured  and  unsecured  claims  to  the  amount  of  about 
$57,500.  About  $30,000  of  this  was  secured  by  mortgages  upon 
his  lands,  nearly  all  of  which  were  mortgaged.  About  $20,000 
of  it  was  in  the  form  of  a  dozen  or  more  judgments  against  him, 
which  were  liens  against  all  his  lands,  and  the  remainder  was 
unsecured  notes  and  accounts  and  unpaid  taxes.  Among  the 
judgments  against  him  was  one  for  over  $1,600  and  attorney 
fees  and  costs  in  favor  of  John  W.  Couper,  entered  in  1893,  and 
aferwards,  in  1894,  sold  and  assigned  to  the  defendant  J.  P. 
Marshall.  The  First  National  Bank  of  Union  also  held  two 
judgments  against  him,  each  entered  in  1893,  one  for  $2,400  and 
attorney  fees  and  costs,  and  the  other  for  $6,739  and  costs,  all  of 
which  judgments  will  be  referred  to  hereafter.  Times  were  hard, 
money  scarce  and  difficult  to  secure.  Values  were  low  and  farm 
products  and  live  stock  did  not  find  a  ready  market  at  any  price. 
In  fact,  conditions  were  such  that  a  financial  panic  prevailed 
over  the  entire  country,  and  many  men  of  property  were  forced 
to  sacrifice  all  to  meet  their  creditors.  Under  these  conditions, 
with  a  large  amount  of  his  indebtedness  then  due  and  pressing 
for  payment,  and  his  property  in  danger  of  being  sacrificed  by 
actions  and  suits,  and  wasted  and  consumed  in  expenses  and  liti- 
gation without  paying  his  indebtedness,  he  entered  into  negotia- 
tions with  the  defendant  Starr  to  devise  some  means  whereby  he 
might  pay  his  debts  and  have  something  left  from  his  property, 
if  possible.  Before  entering  into  the  contract  hereinafter  set 
out,  it  was  first  suggested  that  one  trustee  be  appointed  and 
bonds  required  of  him  for  the  faithful  performance  of  his  duties, 
but  it  was  later  arranged  that,  in  lieu  of  such  bond,  the  defend- 
ant Wright,  a  friend  and  fellow  townsman  of  Nodine,  in  whom 
he  had  confidence  and  whom  he  selected,  should  be  made  co- 
trustee with  defendant  Bichmond,  who  had  been  selected  by 
Starr.  The  following  agreement  was  then  signed  by  the  parties : 
"This  Agreement  made  and  entered  into  this  11  day  of  April, 

(48th  Or.— 34) 
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A.  D.  1894,  by  and  between  Frederick  Nodine,  of  Union,  Union 
County,  Oregon,  and  F.  A.  E.  Starr  of  Portland,  Oregon,  WHr 
nesseth: 

That  Whereas  the  said  Frederick  Nodine  is  the  owner  of  cer- 
tain real  estate  in  Union  County,  Oregon,  particularly  described 
as  follows,  to  wit:  Section  32,  the  South  one  half  and  Starfh 
West  Quarter  of  Section  33,  the  South  half  of  th*  8<mth  West 
Quarter  and  East  half  of  Section  29,  all  i»  Township  Three 
South  of  Range  39  East  W.  M.  and  the  West  half  of  the  West 
half  of  Section  2,  the  East  half  and  the  North  West  Quarter  and 
the  North  half  of  the  South  West  Quarter  of  Section  3,  Section 
4,  the  North  half  and  about  20  acres  included  within  the  mean- 
der line  of  the  Tule  Lake  in  the  North  East  corner  of  the  South 
East  Quarter  of  Section  5,  the  North  half  of  the  North  half  of 
Section  9  all  in  Township  4  South  of  Range  39  East  W.  M.  and 
the  South  West  Quarter  and  South  West  Quarter  of  South  East 
Quarter  of  Section  6  and  North  half  of  North  East  Quarter  of 
Section  7  all  in  Township  4  South  of  Range  40  East  W.  M.  all 
of  said  lands  being  situated  in  Union  County,  Oregon,  and  in- 
cluding the  land  known  as  the  Tule  Lake  conveyed  by  the  State 
of  Oregon  to  said  Frederick  Nodine; 

And  Whereas  the  said  Frederick  Nodine  is  largely  indebted  to 
numerous  persons  for  large  sums  of  money  due  and  to  become 
due,  a  list  of  his  creditors  and  the  amount  owing  to  each  being 
hereto  attached  marked  'Exhibit  A'  and  made  part  of  this 
agreement; 

And  Whereas  the  said  Frederick  -Nodine  is  desirous  of  making 
some  arrangement  for  the  purpose  of  disposing  of  said  lands 
for  the  purpose  of  paying  said  claims  and  demands : 

Now,  Therefore,  the  said  Frederick  Nodine  for  a  valuable  con- 
sicleration,  upon  the  signing  of  these  presents,  hereby  agrees 
to  convey  by  deed  of  general  warranty  all  his  right,  title  and 
interest  of,  in  and  to  the  lands  hereinbefore  described  to  F.  L. 
Richmond  of  Portland,  Oregon,  and  W.  T.  Wright  of  Union, 
Oregon,  in  trust  however  upon  the  terms  and  conditions  follow- 
ing, to  wit:  To  dispose  of  the  said  lands  so  soon  as  the  said 
Richmond  and  Wright  in  their  judgment  may  consider  it  for  the 
best  interest  of  the  said  Nodine  for  a  price  not  less  than  $27.50 
per  acre,  the  terms  of  the  sale  to  be  such  as  to  secure  the  purchase 
price  of  the  said  lands  in  a  manner  satisfactory  to  the  said 
Nodine.  Out  of  the  proceeds  of  the  sales  of  the  said  lands,  or 
the  proceeds  of  any  other  property,  rights  or  choses  in  action, 
which  may  be  assigned  or  transferred  to  said  trustees  under  this 
agreement,  the  said  trustees  are  to  pay  the  debts  of  the  said 
Frederick  Nodine  hereinbefore  referred  to  and  mentioned  in  the 
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said  Exhibit  A,  hereto  attached,  and  also  all  taxes  against  the 
said  lands  and  all  interest  and  costs  that  may  accrue  upon  or  by 
reason  of  the  said  indebtedness.  The  remainder  of  the  proceeds 
of  the  sales  of  the  said  real  property,  and  of  any  and  all  other 
property,  rights  or  choses  in  action  assigned  or  transferred  to 
the  said  trustees  under  this  agreement,  and  the  remainder  of  the 
said  property  remaining  in  the  hands  of  the  said  trustees  unsold, 
shall,  upon  the  completion  of  the  payment  of  the  said  indebted- 
ness and  the  perf ormajice  of  the  conditions  herein  set  forth,  be 
divided  between  the  said  Frederick  Nodine  and  the  said  F.  A. 
E.  Starr,  tfie  said  Nodine  to  receive  four  fifths  ($)  of  such 
remainder  and  the  said  F.  A.  E.  Starr  one  fifth  (£)  of  the  said 
remainder. 

Now,  Therefore,  in  consideration  of  the  premises  aforesaid, 
the  said  F.  A.  E.  Starr,  hereby  undertakes  and  agrees  to  con- 
duct all  the  legal  business  necessary,  made  necesary  or  that  may 
become  necessary  by  reason  of  this  agreement,  and  to  use  every 
effort  and  endeavor  on  his  part  necessary  or  proper  for  the  dis- 
posal of  the  said  property  and  the  payment  01  the  said  indebted- 
ness. 

It  is  Hereby  Further  Agreed  and  understood,  that  all  moneys 
arising  from  the  sales  of  the  said  lands,  and  from  the  sales  and 
disposal  of  all  other  property  rights  or  choses  in  action,  by  the. 
said  trustees  under  this  agreement,  shall  be  deposited  in  the 
First  National  Bank  of  Union,  Oregon,  in  the  joint  name  of  the 
said  trustees,  and  that  the  same  shall  not  be  drawn  or  paid  out 
except  upon  their  joint  order,  and  that  no  sales  of  the  said  lands, 
or  of  any  other  property,  rights  or  choses  in  action,  assigned  or 
transferred  under  this  agreement,  shall  be  made  by  them. 

It  is  Further  Agreed  that  all  the  costs,  disbursements  and 
expenses  necessary  for  the  carrying  out  of  this  agreement  shall 
be  borne  by  the  said  F.  A.  E.  Starr  out  of  the  one-fifth  (£)  inter- 
est which  he  shall  receive  by  reason  of  this  agreement. 

In  Witness  Whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written." 

Exhibit  A,  referred  to  in  the  foregoing  agreement,  contains  a 
list  of  the  amounts  and  character  of  his  indebtedness,  aggregat- 
ing about  $45,000,  and  enumerated  among  others  the  three  judg- 
ments hereinbefore  mentioned.  He  was,  however,  indebted 
about  $12,500  additional  on  two  mortgages,  one  judgment,  un- 
paid taxes  and  interest,  not  mentioned  in  the  exhibit.  On  April 
12,  1894,  pursuant  to  this  agreement,  the  plaintiff  and  his  wife 
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deeded  to  the  defendants  Richmond  and  Wright,  by  deed  abso- 
lute upon  its  face,  but  in  fact  a  trust  deed,  all  of  the  lands  then 
owned  by  plaintiff,  consisting  of  about  3,660  acres  of  farm  and 
grazing  lands,  and  thereafter  delivered  to  them  all  his  personal 
property,  except  the  275  head  of  range  horses  and  30  head  of 
range  cattle,  and  the  trustees  assumed  charge  of  the  lands  and 
-personalty,  and  conducted  the  farming  operations  upon  the 
lands  with  plaintiff's  knowledge,  consent  and  partial  assistance 
until  the  fall  of  1895,  the  management  thereof  being  largely 
in  the  hands  of  defendant  Richmond,  but  with  knowledge  on 
the  part  of  Nodine  of  all  that  was  done,  and  sufficient  knowl- 
edge on  the  part  of  Wright  to  make  him  equally  liable  therefor 
with  Richmond.    The  range  horses  and  cattle  last  mentioned 
never  came  into  the  possession  of  the  trustees,  but  were  retained 
and  sold  by  Nodine  personally,  with  the  consent  of  the  trustees, 
and  are  not  involved  in  this  suit.    The  personal  property  held 
under  the  execution  issued  upon  the  judgment  against  Shirley 
was  sold,  and  a  portion  thereof,  consisting  of  a  few  cows  and 
horses  and  farm  implements,  was  bought  in  for  $1,730.75  by 
Richmond  and  Wright  as  trustees  for  the  plaintiff,  as  shown  by 
the  sheriff's  return  upon  the  execution,  which  is  in  evidence.   A 
part  of  the  remainder  was  sold  to  other  persons  and  the  pro- 
ceeds applied  on  the  costs  of  sale,  including  keepers'  fees,  and 
the  rest  of  the  property  was  released  by  order  of  the  plaintiff 
and  his  attorneys  to  Shirley  and  other  persons  claiming  it.    The 
property  so  purchased  was  taken  to  the  Nodine  Farm  and  there 
used  and  disposed  of  with  other  property  transferred  to  the 
trustees. 

The  interest  of  plaintiff  in  the  first-mortgage  bonds  of  the 
Union  Railway  Co.  was  $6,756.31,  and  was  realized  from  the  sale 
thereof  by  the  trustees  and  charged  in  the  account  hereafter 
referred  to.  The  cattle  and  hogs  turned  over  to  the  trustees  by 
plaintiff  were  sold  by  them  with  his  knowledge  and  consent,  and 
fully  accounted  for  to  him.  The  other  personal  property,  con- 
sisting of  work  horses,  farm  implements  and  machinery,  and 
that  purchased  at  the  Shirley  sale,  and  the  crops  raised  upon  the 
lands,  and  the  proceeds  of  such  portions  of. the  property  and 
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crops  as  were  sold,  were  used  by  the  trustees  in  farming  the  land 
and  in  payment  of  pressing  claims  against  Nodine,  and  what 
remained  thereof  in  December,  1895,  was  sold  to  the  defendant 
Townley  as  hereinafter  stated. 

When  the  trust  deeds  were  executed,  Starr  and  the  trustees 
began  negotiations  for  the  sale  of  the  lands,  and  had  a  large 
portion  of  them  surveyed  into  small  tracts,  and  advertised  them 
in  various  ways  and  placed  them  for  sale  with  real  estate  men 
in  Union  County,  in  Portland,  and  in  the  East,  but  were  unable, 
on  account  of  the  hard  times  and  stringent  condition  of  the 
money  market,  to  effect  any  sales,  except  for  40  acres  to  one  D. 
M.  Jameson  for  $1,400,  which  he  paid  the  trustees,  but  $650  of 
this  sum  was  paid  by  them  to  Balfour,  Guthrie  &  Co.  for  the 
release  of  the  mortgage  held  by  them  upon  the  lands  sold.  The 
trustees  also  bargained  about  90  acres  to  one  August  Nelson, 
who  made  two  payments  thereon,  amounting  to  about  $702,  but 
before  paying  any  more  the  land  was  sold  under  execution  issued 
upon  the  Couper  judgment  hereinbefore  mentioned,  and  the 
trustees  received  nothing  more  therefrom.  All  the  proceeds  from 
these  sales  were  fully  accounted  for  by  the  trustees  to  plaintiff. 
In  December,  1894,  upon  the  written  request  of  the  plaintiff  Fred 
Nodine,  the  trustees  rendered  him  a  written  statement  of  their 
receipts  and  disbursements  as  trustees  to  that  date,  which  shows 
that  the  farming  operations  for  that  year  had  not  been  very  suc- 
cessful. However,  they  continued  to  farm  the  lands  and  tried 
to  effect  a  sale  thereof  during  the  year  1895,  but  crop  shortages, 
caused  by  the  high  water  in  the  spring  and  drought  in  the  sum- 
mer, made  the  farming  operations  net  small  returns  each  year. 

In  the  latter  part  of  December,  1895,  the  trustees  submitted 
to  the  plaintiff  a  full  report  of  all  their  doings  to  that  date, 
showing  what  they  had  received  and  how  it  had  been  expended, 
and  that  they  had  paid  out  of  the  proceeds  from  the  sales  of 
personal  property,  crops  raised,  and  lands  sold  and  bargained 
and  from  moneys  advanced  by  Starr  and  Richmond  about 
$20,000  on  the  plaintiff's  old  indebtedness.  Starr  and  Richmond 
each  advanced  a  considerable  sum  of  money  for  the  payment  of 
claims  pressing  against  the  plaintiff  Nodine,  and  Starr  also  bor- 
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rowed  for  that  purpose  $1,000  from  the  Ainsworth  National 
Bank  of  Portland,  and  according  to  the  statement  of  the  trustees 
prepared  by  the  defendant  Richmond  in  December,  1895,  there 
was,  on  account  of  such  advances,  then  due  Starr  $3,885.06, 
Richmond  $1,300.48,  and  the  Ainsworth  National  Bank  $525. 
This  account  was  accompanied  by  vouchers  for  all  disburse- 
ments, and  the  account  and  vouchers  were  all  gone  over  and 
examined  item  by  item,  as  the  witness  Starr  says,  by  the  plaintiff 
Nodine  with  the  defendant  Wright,  and  also  with  Starr,  and 
fully  explained  to  and  accepted  by  plaintiff.  Nodine  also  admits 
receiving  the  statement,  but  denies  that  any  vouchers  were  fur- 
nished him,  and  says  that  he  only  had  their  word  for  the  expend- 
itures. 

During  the  month  of  December,  and  about  the  time  the  ac- 
count was  rendered,  the  remaining  personal  property,  consisting 
of  work  horses  and 'farm  implements  and  machinery,  was  sold 
to  Townley,  and  the  lands  rented  to  him  for  a  period  of  one  year, 
for  a  lump  sum  of  $6,000,  for  which  he  gave  his  note  to  Rich- 
mond as  trustee.  The  testimony  shows  that  this  was  done  with 
the  knowledge  and  consent  of  Nodine,  who  was  consulted  about 
the  value  of  the  property  and  the  rental  of  the  land,  and  about 
$4,000  of  this  note  was  for  personal  property  and  the  rest  rental 
of  the  land.  The  statement  furnished  by  Richmond  to  Nodine 
in  Deeember,  1895,  accounted  for  the  disposition  of  all  personal 
property  received  by  the  trustees  and  all  lands  sold  by  them,  and 
all  other  transactions  up  to  that  time,  except  the  sale  and  leasing 
of  the  land  to  Townley  above  mentioned,  and  this,  being  in  the 
form  of  a  note,  as  explained  by  the  witness  Richmond  and 
known  to  the  plaintiff  at  the  time,  was  not  included  in  the  state- 
ment which  it  seems  had  been  prepared  just  prior  to  the  con- 
summation of  the  transaction  with  Townley.  The  note  for 
$6,000  given  by  Townley  to  Richmond  as  trustee  was  afterwards 
turned  over  by  Richmond  to  the  Ainsworth  National  Bank,  pre- 
sumably to  secure  the  balance  due  it  of  $525  for  money  advanced, 
and  the  balance  due  Starr  and  Richmond  for  their  advances;  it 
appearing  that  Starr  had  borrowed  from  the  bank  the  money 
which  he  advanced. 
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Starr  and  the  trustees  being  unable  to  dispose  of  the  lands, 
and  there  being  no  further  funds  or  personal  property,  early  in 
1896  the  judgment  and  mortgage  creditors  began  pressing  for 
payment  of  their  claims.  The  defendant  J.  P.  Marshall  in  Jan- 
uary, 1896,  caused  an  execution  to  be  issued  upon  the  judgment 
purchased  by  him  from  Gouper  in  1894,  and  had  the  sheriff  levy 
upon  lands  upon  which  he  had  a  mortgage  for  $4,000,  subse- 
quent in  time  to  his  judgment,  and  upon  which  Balfour,  Guthrie 
&  Co.  held  two  mortgages  for  $4,000,  each  prior  in  time  to  his 
judgment,  and  had  him  also  levy  upon  a  quarter  section  of  other 
mortgaged  land  and  280  acres  of  land  not  mortgaged,  all  of 
which  lands  were  sold  at  sheriffs  sale  in  April,  1896,  under 
said  execution,  and  bought  by  Marshall  for  the  Ainsworth 
National  Bank,  of  which  he  was  cashier,  for  the  amount  of  the 
judgment  held  by  him,  which  sale  was  afterwards  confirmed 
and  a  sheriffs  deed  executed  therefor  in  November,  1896,  after 
t*he  time  for  redemption  had  expired.  These  lands  were  held  by 
the  bank  until  1897,  and,  after  paying  off  all  prior  liens,  they 
sold  them  to  other  persons  who  are  not  parties  to  this  suit  for 
$19,800,  taking  their  notes  for  the  greater  portion  of  the  pur* 
chase  price,  the  sum  paid  being  about  the  amount  of  the  mort- 
gages and  other  claims  against  the  land  at  the  time  it  was  pur- 
chased by  the  bank. 

Shortly  after  the  execution  had  been  issued  upon  the  Couper 
judgment  by  Marshall  the  plaintiff  Nodine  requested  the  defend- 
ant Wright,  who  was  and  had  been  for  several  years  president 
of  the  First  National  Bank  of  Union,  to  have  an  execution 
issued  upon  the  judgment  held  by  the  bank  against  the  plaintiff 
for  over  $6,000,  which  was  subsequent  to  the  Couper  judgment, 
stating  to  him  at  the  time  that  it  looked  as  if  plaintiff's  lands 
would  have  to  go,  as  his  creditors  were  pressing,  and  he  wanted 
the  bank  to  try  to  make  itself  whole  on  what  was  due  it.  Acting 
upon  this  request,  Wright  had  an  execution  levied  upon  all  of  the 
plaintiff's  lands  not  covered  by  the  execution  in  the  Couper  case, 
and  the  lands  were  offered  at  sheriff's  sale  and  sold  in  May, 
1896,  and  bought  by  the  defendant  Townley  for  $110,  subject  to 
the  mortgages  and  all  other  liens  thereon — there  being  a  mort- 
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gage  for  $5,000  in  favor  of  S.  D.  Townley,  brother  of  defendant 
Townley,  upon  a  portion  of  the  lands,  and  another  mortgage 
for  $5,000  in  favor  of  the  Western  Hawaian  Investment  Co. 
upon  another  portion  of  the  lands,  and  a  mortgage  for  $3,600  in 
favor  of  J.  F.  F.  Brewster,  and  one  for  over  $690  held  by  the 
Farmers'  &  Traders'  Bank  of  La  Grande,  Oregon,  upon  another 
portion  of  the  lands,  and  other  claims  thereon,  and,  in  addi- 
tion thereto,  there  was  a  question  as  to  the  title  to  portions  of 
the  lands  embraced  in  what  was  known  as  the  "meander  lines"  of 
Tule  Lake,  these  being  lands  purchased  from  the  state  as  swamp ' 
lands,  to  which  patent  had  not  then  issued  from  the  United 
States.  This  sale  was  also  confirmed  by  the  court,  and,  no  re- 
demption having  been  made,  a  sheriff's  deed  was  executed  there- 
for to  defendant  W.  J.  Townley. 

On  January  15,  1896,  the  Farmers'  &  Traders'  Bank  of  La 
Grande  began  foreclosure  proceedings  upon  its  mortgage  cover- 
ing the  lands  in  the  Brewster  mortgage,  and  also  claimed  that 
the  lands  embraced  in  its  mortgage  included  a  part  of  the  lands 
in  the  Western  Hawaian  Investment  Company's  mortgage  within 
the  meander  lines  of  Tule  Lake,  and  made  the  last-named 
company  party  defendant  to  the  suit.     On  August  27,  1896, 
J.  F.  F.  Brewster  began  foreclosure  proceedings  upon  his  mort- 
gage, covering  the  same  lands  in  the  mortgage  of  the  Farmers' 
&  Traders'  Bank,  and  the  two  suits  were  consolidated,  and  upon 
demurrer  on  the  part  of  the  Western  Hawaian  Investment  Co. 
they  were  dismissed  as  to  the  claim  of  the  Tule  Lake  lands  and 
as  against  the  investment  company  November  14,  1896,  and  a 
decree  foreclosing  both  mortgages  entered  February  6,  1897. 
The  lands  were  thereafter  sold  at  sheriff's  sale  and  bought  by 
Brewster,  and  no  redemption  made,  and  were  then  sold  by  him 
for  $3,800,  about  the  amount  of  his  mortgage  claim.    In  Febru- 
ary, 1898,  the  Western  Hawaian  Investment  Co.  obtained  a 
decree  foreclosing  its  mortgage  for  $5,000  above  mentioned  in 
which  suit  most  of  the  defendants  herein  were  defendants,  and 
at  an  execution  sale  under  such  decree  it  purchased  all  of  the 
lands  covered  by  its  mortgages,  except  about  84  acres,  which  were 
purchased  by  the  defendant  W.  J.  Townley.    This  sale  was  con- 
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finned  by  the  court  and  no  redemption  made.  The  lands  pur- 
chased by  the  investment  company  aggregated  over  1,000  acres 
included  within  the  lands  purchased  by  defendant  Townley 
under  the  sale  made  upon  the  execution  issued  in  the  case  of  the 
First  National  Bank  of  Union  against  Nodine.  An  appeal  was 
taken  from  the  decree  of  foreclosure  in  the  Western  Hawaian 
Investment  Company  case  by  the  Farmers'  &  Traders'  Bank  of 
La  Grande,  a  defendant  therein,  upon  a  question  of  the  title 
to  some  of  the  lands  involved  therein,  lying  within  the  meander 
lines  of  Tule  Lake.  After  the  determination  of  this  appeal, 
July  10,  1899  {Western  Investment  Co.  v.  Farmers'  Nat.  Bank, 
35  Or.  298,  57  Pac.  912),  the  First  National  Bank  of  Union, 
whose  judgments  against  Nodine  were  still  unpaid,  purchased 
from  the  Western  Hawaian  Investment  Co.,  for  $8,500,  its  cer- 
tificate of  sale  issued  by  the  sheriff,  and  had  such  certificate 
assigned  to  the  defendant  Townley,  who  was  vice-president  of 
the  bank,  as  trustee  for  it,  he  being  in  possession  of  the  lands 
as  tenant  of  the  investment  company.  Later,  in  April,  1901, 
after  the  title  to  the  lands  involved  had  been  determined  by  the 
Interior  Department  and  a  patent  issued  therefor  by  the  United 
States  to  the  state,  Townley  bought  the  interest  of  the  bank 
therein  and  had  the  sheriff  deed  the  lands  to  him  May  1,  1901, 
paying  the  bank  therefor  $16,500,  being  the  balance  due  upon 
its  judgments,  with  interest,  and  the  amount  paid  by  it  to  the 
investment  company  for  the  certificate. 

The  mortgage  held  by  J.  F.  F.  Brewster  upon  the  lands  pur- 
chased by  Townley  under  the  First  National  Bank  of  Union 
execution  did  not  include  the  lands  under  the  Western  Hawaian 
Investment  Co.  mortgage  or  the  S.  D.  Townley  mortgage.  At 
the  time  of  the  commencement  of  this  present  suit  the  only  por- 
tion of  the  lands  purchased  by  Townley  at  the  execution  sale  in 
the  case  of  the  Bank  of  Union  against  Nodine  not  foreclosed 
on  or  sold  .under  prior  liens  was  about  800  acres  covered  by  the 
$5,000  mortgage  given  to  S.  D.  Townley,  in  sections  4,  5  and  9, 
township  4,  south  of  range  39  E.,  and  some  fractional  lots,  all 
of  which,  except  the  lots,  are  included  in  the  patent  to  the  state 
above  mentioned.    His  rights  under  that  purchase  to  lands  mort- 
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gaged  to  the  Western  Hawaian  Investment  Co.  had  been  barred 
by  the  foreclosure  of  its  mortgage,  and  he  had  subsequently 
acquired  title  thereto  by  purchase  from  the  bank  of  the  sheriffs 
certificate  issued  to  the  investment  company,  and  his  rights  to 
the  lands  covered  by  the  Brewster  mortgage  had  been  barred 
by  foreclosure  of  that  mortgage  and  sale  of  the  lands  to  Brew- 
ster without  redemption,  so  that,  at  the  beginning  of  this  suit, 
he  held  title  to  a  portion  of  the  lands  formerly  owned  by  plain* 
tiff  by  purchase  at  the  sale  under  the  execution  in  the  case  of 
the  bank  against  Nodine,  and  to  another  portion  by  purchase 
of  84  acres  directly,  and  the  rest  by  assignment  of  the  sheriffs 
certificate  issued  upon  the  sale  under  the  execution  in  fore- 
closure of  the  investment  company's  mortgage. 

After  sales  of  these  lands  to  Marshall  and  Townley  in  the 
spring  of  1896,  the  plaintiffs  on  July  13,  1896,  instituted  a  suit 
against  all  of  the  defendants  herein  and  D.  M.  Jameson  and 
August  Nelson,  and  one  James  Raymond,  to  .have  the  contract 
of  plaintiff  with  the  defendant  Starr  and  the  deeds  and  trans- 
fers made  thereunder  to  the  defendants  Richmond  .and  Wright 
as  trustees  declared  a  deed  of  assignment  for  the  benefit  of  all 
his  creditors,  and  for  an  accounting  on  the  part  of  said  trustees 
for  all  property  that  came  into  their  hands,  and  for  damages 
against  them  for  mismanagement  of  the  property  in  various 
ways,  and  to  set  aside  the  sales  made  to  defendants  Marshall  and 
Townley.  An  amended  complaint  was  thereafter  filed  in  that 
suit,  and  upon  motion  of  the  defendants  the  greater  portion 
thereof  was  stricken  out,  leaving  practically  as  the  only  im- 
portant question  for  determination  by  the  court  therein  whether 
or  not  the  contract  with  Starr  and  the  deeds  to  the  trustees 
made  thereunder  constituted  an  assignment  for  the  benefit  of 
the  creditors  of  the  plaintiff  Nodine.  Answers  were  filed  by 
the  various  defendants  and  the  case  put  at  issue  and  testimony 
taken,  and  the  case  dragged  is  weary  length  along  with  various 
substitutions  and  changes  of  attorneys  for  the  plaintiff,  until 
March,  1903,  when,  being  set  for  argument  upon  the  testimony 
taken  by  a  stenographer  and  reported  to  the  court,  upon  motion 
of  plaintiffs  attorneys  made  in  open  court,  it  was  dismissed  at 
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plaintiffs  cost.  Thereafter  the  suit  was  commenced,  and  the 
amended  complaint  upon  which  it  was  tried  was  filed  July  18, 
1904. 

All  of  the  defendants  answered,  except  Richmond,  who  was  not 
served  with  summons,  and  Starr,  who,  although  served  with 
summons  and  the  original  complaint,  had  no  notice  of  the 
amended  complaint  upon  which  the  case  was  tried.  The  answers 
denied  all  the  material  allegations  regarding  the  failure  and 
refusal  of  the  trustees  to  account,  and  negligence  on  their  part 
in  permitting  the  sale  of  the  lands  upon  executions,  and  also  all 
charges  of  fraud  and  conspiracy  and  misconduct  on  the  part  of 
any  of  the  defendants,  but  admit  the  execution  of  the  contract 
with  Starr  and  of  the  deeds  to  Richmond  and  Wright  as  trustees, 
alleging  the  latter  to  be  for  the  benefit  of  plaintiffs  and  their 
creditors,  but  the  defendant  Wright  claimed  to  hold  under  the 
deeds  as  a  naked  trustee  of  the  title  only  to  be  transferred  in 
accordance  with  the  contract  with  Starr,  and  denied  being  trustee 
of  the  personal  property.  The  official  relations  of  Marshall  and 
Connell  to  the  Ainsworth  National  Bank  and  of  Wright  and 
Townley  to  the  First  National  Bank  of  Union  are  admitted  as 
hereinafter  stated.  Further  defenses  are  plead  of  mortgages  and 
judgment  liens  upon  the  land  and  sale  thereof  under  executions 
issued  under  two  of  said  judgments  as  heretofore  stated,  and 
confirmation  of  such  sales  and  payment  thereafter  by  the  pur- 
chasers of  certain  mortgages  and  claims  against  the  lands.  The 
former  suit  dismissed  by  plaintiff  in  March,  1903,  is  also  pleaded 
as  a  defense. 

Upon  trial  the  lower  court  found  in  effect  that  the  defendant 
Wright  was  a  naked  trustee  of  the  title  only  as  claimed  by  him, 
and  not  accountable  for  the  management  of  the  lands  or  for  the 
personal  property,  but  that  the  defendant  Starr  was  accounta- 
ble to  plaintiffs  for  $1,086.60  received  by  him  on  account  of 
said  trust,  and  that  there  was  no  fraud  or  collusion  in  the  pur- 
chase of  any  of  the  lands  upon  execution  sales  thereof  upon  the 
part  of  any  of  the  defendants,  and  that  this  suit  should  be  dis- 
missed as  to  the  defendants  Wright,  Townley,  and  First  National 
Bank  of  Union,  but  that  defendant  Connell,  acting  for  the  Ains- 
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worth  National  Bank,  had  fraudulently  obtained  a  quitclaim 
deed  from  defendants  to  the  land  involved  herein  and  conveyed 
a  part  thereof  to  Marshall,  and  that  defendant  Richmond  and 
wife  had  fraudulently  made  a  deed  to  Connell  and  one  to  Mar- 
shall for  certain  land,  and  that  all  such  deeds  should  be  set 
aside  and  canceled,  and  entered  a  decree  dismissing  the  suit 
as  to  Wright,  Townley,  and  First  National  Bank,  and  canceling 
the  deeds  to  Connell  and  from  him  to  Marshall,  and  from  Rich- 
mond and  wife  to  Connell  and  to  Marshall,  and  awarding  a 
decree  against  Starr  for  $1,086.60,  and  against  Starr,  Connell, 
Marshall  and  Ainsworth  Bank  for  costs,  but  denying  any  further 
relief  against  such  last  named  defendants.  From  all  that  part 
of  the  decree,  except  the  judgment  against  Starr  and  the  can- 
cellation of  the  deeds,  the  plaintiffs  appeal,  while  the  defend- 
ants Connell,  Marshall,  and  Ainsworth  Bank  appeal  from  the 
decree  of  cancellation  and  costs  against  them.  Modified. 

For  appealing  plaintiffs  there  was  a  brief  over  the  name  of 
Lomax  &  Anderson,  with  an  oral  argument  by  Mr.  Leroy  Lo- 
max. 

For  respondents  and  appealing  defendants  there  was  a  brief 
over  the  names  of  Crawford  &  Crawford,  C.  E.  Cochran  and 
Chamberlain  &  Thomas,  with  oral  arguments  by  Mr.  Thomas 
Harrison  Crawford,  Mr.  Cochran  and  Mr.  Oeorge  Earle  Cham- 
berlain. 

Mr.  Justice  Hailey  delivered  the  opinion  of  the  court. 

1.  In  support  of  the  claim  for  an  accounting,  it  is  alleged  that 
the  trustees  have  failed,  neglected  and  refused  to  account  to 
plaintiffs  for  the  property  transferred  to  them.  To  sustain  the 
contention  for  damages  for  permitting  the  sale  of  the  lands 
upon  execution,  it  is  charged  that  the  trustees  had  in  their  pos- 
session and  control  sufficient  funds  arising  from  the  trust  prop- 
erty to  have  paid  these  claims  and  prevented  the  sales  of  the 
lands.  Neither  of  these  contentions  is  proved  by  the  evidence. 
On  the  contrary,  it  is  shown  that  Nodine  was  advised  and  con- 
sulted with  regarding  the  sale  and  disposition  of  all  property, 
real  and  personal,  and  that  all  proceeds  therefrom  were  fully 
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accounted  for  by  the  reports  made  in  December,  1894,  and  again 
in  December,  1895,  and  the  sale  and  lease  to  Townley,  and  that, 
so  far  as  the  rents  and  profits  of  the  lands  were  concerned,  he 
consented  that  the  trustees  should  farm  the  lands  and  apply  the 
crops  and  other  proceeds  thereof  to  the  payment  of  the  main- 
tenance and  running  expenses,  and  the  surplus,  if  any,  to  his 
debts,  and  that  he  consulted  and  advised  with  and  assisted  them 
in  the  farming  operations  and  the  management  of  the  property 
and  sales.  The  evidence  shows  that,  instead  of  having  trust 
funds  on  hand  unaccounted  for  which  could  have  been  applied 
to  the  payment  of  the  judgments  upon  which  executions  were 
issued,  the  trustees  had  not  only  exhausted  all  personal  prop- 
erty in  the  payment  of  pressing  claims  and  had  done  so  with 
Nodine's  knowledge,  and  had  fully  accounted  to  him  for  all 
receipts  and  expenditures,  which  account  he  had  approved  and 
accepted  after  having  gone  over  it  in  detail,  but  had  also  used 
all  reasonable  means  to  sell  the  real  estate  in  accordance  with 
the  terms  of  the  contract,  and  failed.  It  was  not  until  after  all 
these  things  had  been  done,  when  all  resources  had  been  ex- 
hausted, that  the  executions  were  issued  upon  the  judgments, 
and  the  evidence  shows  that  at  least  one  of  the  executions  was 
issued  at  Nodine's  request.  The  proof  is  therefore  wanting  to 
support  the  charge  of  funds  sufficient  on  hand  to  pay  the  judg- 
ments. 

2.  To  recover  the  lands  or  the  value  thereof  and  have  can- 
celed certain  deeds  thereto,  fraud  and  conspiracy  upon  the  part 
of  all  the  defendants  are  charged  in  procuring  the  original  con- 
tract between  Starr  and  plaintiff  Fred  Nodine,  and  in  all  the 
subsequent  acts  of  defendants  in  relation  to  the  plaintiffs  and 
the  trust  property  and  its  proceeds.  It  is  alleged  that  defend- 
ant Starr  was  attorney  and  agent  for  all  of  the  defendants  in 
procuring  the  contract  with  Nodine,  and  that  the  defendants 
Marshall  and  Connell  were  cashier  and  vice-president,  respect- 
ively, of  the  defendant  Ainsworth  National  Bank,  and  that  the 
defendants  Wright  and  Townley  were  president  and  director  of 
defendant  First  National  Bank  of  Union,  and  that  the  trustees, 
conspiring  with  the  other  defendants,  failed  to  pay,  when  they 
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had  sufficient  trust  funds  therefor,  certain  judgments  existing 
against  the  plaintiff  Fred  Nodine  which  were  liens  upon  all  his 
lands,  and  one  of  which  was  owned  by  the  defendant  Marshall 
and  the  other  by  the  First  National  Bank  of  Union,  and  caused 
executions  to  issue  thereon  and  upon  a  mortgage  foreclosure 
decree  in  favor  of  the  Western  Bjawaian  Investment  Co.,  and 
had  the  lands  of  the  plaintiff  sold  thereunder,  and  prevented 
competitive  bidding  at  the  sheriffs  sale  of  such  lands  by  falsely 
representing  that  they  were  greatly  incumbered  by  mortgages 
and  other  liens,  and  were  being  sold  subject  to  such  mortgages 
and  liens,  and  thereby  purchased  the  same  at  grossly  inade- 
quate prices,  and  that  said  trustees  failed  to  notify  plaintiff  of 
the  issuance  of  such  executions  and  of  the  sales  thereunder.  It 
is  further  alleged  that  the  defendant  Connell,  acting  with  the 
other  defendants,  by  false  and  fraudulent  representations,  pro- 
cured from  the  plaintiffs  a  quitclaim  deed  to  all  the  lands  so 
sold  at  sheriffs  sale,  and  also  by  the  same  means  procured  an 
assignment  of  the  plaintiff's  interest  in  a  certain  suit  then  pend- 
ing in  the  Circuit  Court  of  the  State  of  Oregon  for  Union 
County,  brought  by  plaintiffs  against  all  the  defendants  herein, 
except  Connell,  and  that  the  defendant  Richmond  and  wife 
made  certain  quitclaim  deeds  to  defendants  Connell  and  Mar- 
shall of  said  lands  so  sold  to  defraud  plaintiffs  and  without  their 
consent. 

It  is  sufficient  to  say  that  the  evidence  fails  to  show  any  fraud 
on  the  part  of  Starr  in  the  procurement  of  the  original  con- 
tract with  Nodine,  and  none  of  the  other  defendants  had  any- 
thing to  do  with  its  inception,  and  Richmond  and  Wright  were 
acting  as  trustees  at  the  request  of  Starr  and  Nodine,  but  Starr 
was  not  agent  or  attorney  for  any  of  the  defendants  in  that 
matter.  The  official  relation  of  Marshall  and  Connell  to  the 
Ainsworth  National  Bank  is  admitted,  but  there  is  no  evidence 
that  any  of  them  had  anything  to  do  with  the  management  or 
disposition  of  any  of  the  trustee  property,  except  that  Marshall, 
as  cashier,  in  order  to  avoid  the  expense  of  foreclosing  his  mort- 
gage upon  a  part  of  the  plaintiff's  land,  caused  an  execution  to 
issue  upon  the  judgment  which  he  had  bought  from  Couper  and 
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Which  was  a  prior  lien  to  his  mortgage,  and  had  the  lands  sold 
and  bought  them,  in  for  the  bank,  all  of  which  he  had  a  legal 
right  to  do,  for  both  the  judgment  and  mortgage  were  prior  in 
time  to  the  transfers  to  the  trustees,  who  took  subject  thereto. 
The  only  evidence  upon  which  the  plaintiffs  relied  to  prove 
fraud  and  conspiracy  upon  the  part  of  the  bank  or  its  officers 
in  connection  with  the  trustees  in  the  sale  under  the  Marshall 
judgment  was  the  fact  that  Wright  and  Connell  looked  over 
plats  of  the  lands  and  drove  over  the  lands,  and  Wright  pointed 
out  to  Connell  the  west  boundary  of  the  lands  mortgaged  to 
Marshall,  who  held  for  the  bank. 

There  is  no  evidence  whatever  to  support  the  charge  of  fraud 
in  regard  to  the  sale  under  the  foreclosure  decree  of  the  Western 
Hawaian  Investment  Company's  mortgage.  Eighty-four  acres 
of  the  lands  sold  at  this  sale  were  bought  by  Townley  for  $800, 
the  sate  confirmed  and  deed  issued  as  in  the  other  cases.  The 
lands  bought  by  him  were  separated  from  the  main  body  by  the 
investment  company  and  adjoining  other  lands  he  had  bought 
at  the  first  sale.  In  each  of  these  sfcles  the  judgment  or  mort- 
gage lien  existed  long  prior  to  the  transfer  from  plaintiffs  to 
the  trustees,  and  each  of  the  parties  had  a  right  to  enforce  the 
payment  of  his  claim  by  the  sale  of  any  of  or  all  lands  upon 
which  it  was  a  lien.  It  is  not  contended  that  any  of  these  claims 
were  fraudulent  in  any  way,  but  that  the  sales  thereunder  were 
collusive  and  fraudulent.  The  evidence  fails  to  bear  out  the  con- 
tention. Neither  Marshall  nor  the  bank  of  which  he  was  a 
cashier  was  in  any  way  connected  with  the  plaintiffs  or  either 
of  the  trustees,  and  no  duty  rested  upon  them  to  refrain  from 
buying  plaintiff's  lands  at  a  sale  based  upon  the  judgment 
against  him.  The  Western  Hawaian  Investment  Company  was 
not  connected  in  any  way  with  the  plaintiffs  or  the  trustees,  and 
had  a  perfect  right  to  make  the  amount  of  its  debt  out  of  plain- 
tiff's property.  The  Marshall  judgment  and  investment  com- 
pany mortgage,  both  being  prior  in  time  to  the  transfer  to  the 
trustees,  were  also,  it  is  conceded,  prior  in  right  thereto.  No 
confidential  relations  existed  between  either  Marshall  or  the 
bank  he  represented,  or  the  investment  company  and  Nodine 
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or  the  trustees.    There  was  no  fraud  or  collusion,  and  no  inter- 
ference of  any  kind  in  bidding  at  either  of  these  sales. 

3.  The  only  remaining  reason  alleged  for  setting  them  aside, 
if  any,  is  inadequacy  of  price.  This  court,  in  accord  with  the 
great  weight  of  authority,  has  held  in  Farmers'  Loan  Co.  v.  Ore- 
gon Pac.  R.  Co.,  28  Or.  70  (40  Pac.  1093),  "that  mere  inadequacy 
of  price,  where  parties  stand  on  an  equal  footing,  and  there  are 
no  confidential  relations  between  them,  is  not  of  itself  sufficient 
to  set  aside  a  sale,  unless  the  inadequacy  is  so  gross  as  to  be 
proof  of  fraud,  or  to  shock  the  judgment  and  the  conscience.'" 
The  plaintiff  personally,  as  shown  by  his  letters  to  Starr,  had 
made  an  effort  to  sell  his  lands  to  pay  his  debts,  and  had  failed. 
Starr,  Richmond  and  Wright  and  all  the  various  agents  by  them 
employed  had  likewise  failed  to  sell  the  lands,  and  plaintiff  had 
been  willing  to  accept  at  one  time  an  average  of  $15  an  acre 
if  he  could  get  out  and  have  something  left.  After  all  this  the 
lands  bought  by  Marshall,  being  about  1,440  acres,  were  offered 
at  public  sale  by  the  sheriff.  Marshall's  judgment  then  amounted 
to  over  $2,000.  It  and  taxes  were  a  first  lien  upon  280  acres 
lying  about  If  miles  east  of  the  remaining  lands  levied  upon, 
which  were  contiguous  and  also  subject  to  the  lien  of  his  judg- 
ment and  taxes,  and  1,040  acres  thereof  subject  to  a  subsequent 
mortgage  in  his  favor  for  $4,000  and  two  prior  mortgages  for 
$4,000  each  in  favor  of  Balfour,  Guthrie  &  Co.,  while  40  acres 
of  the  remaining  160  were  subject  to  a  prior  mortgage  in  favor 
of  the  Western  Hawaian  Investment  Company,  with  other  lands, 
for  $5,000  under  which  they  were  taken  from  Marshall,  and  the 
120  acres  were  subject  to  a  mortgage  for  $1,200  in  favor  of  the 
Alliance  Trust  Company,  making  a  total  of  claims  against  the 
property,  other  than  taxes  and  the  Marshall  judgment,  of  over 
$13,200,  and,  adding  the  taxes  and  judgment,  the  liens  would 
exceed  $15,000. 

4.  There  is  evidence  in  the  record  that  the  entire  Nodine  tract 
was  worth  in  1894,  1895  and  1896  an  average  from  $15  to  $30 
an  acre,  but  much  of  it  was  swamp  land,  used  for  fall  and  win- 
ter pasture,  and  plaintiff  claims  in  the  original  complaint  filed 
in  the  other  case,  and  which  was  introduced  in  evidence  in  this 
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case,  that  much  of  the  meadow  had  been  destroyed  before  1896, 
when  this  sale  occurred,  and  the  evidence  shows  it  had  been 
badly  flooded  each  spring  by  the  waters  of  Catherine  Creek, 
which  flow  through  it,  and  was  not  in  a  good  state  of  cultiva- 
tion, being  infested  with  fox  tail  and  mustard  to  such  an  extent 
that  portions  of  the  crops  had  to  be  harvested  in  patches,  and 
the  evidence  is  strong  throughout  the  record  that  it  could  not 
be  sold  at  any  reasonable  price,  even  the  lowest  given  by  the 
witnesses.  It  is  also  in  the  record  that  after  the  Ainsworth 
National  Bank  had  acquired  title  to  the  lands  through  the  sale 
to  Marshall,  and  had  paid  all  taxes  and  other  claims  against 
them,  it  sold  them  for  only  $19,800,  and  gave  the  purchasers 
long  time  in  which  to  make  their  payments.  These  facts  are  not 
sufficient  to  support  the  claims  of  inadequacy  of  price  so  far  as 
the  sale  to  Marshall  is  concerned.  The  sale  under  the  decree 
foreclosing  the  Western  Hawaian  Investment  Company  mort- 
gage is  in  practically  the  same  condition.  Eighty-four  acres  not 
included  within  the  meander  lines  of  Tule  Lake  were  bought  at 
that  sale  by  defendant  ToT^pley  for  $800,  and  the  remainder, 
about  1,000  acres,  mostly  within  the  meander  lines  of  Tule 
Lake,  and  title  to  which  was  in  dispute  and  on  appeal  in  this 
court  at  the  time  of  sale,  were  bought  by  the  investment  com- 
pany for  the  amount  of  its  decree,  less  the  $800  bid  by  Townley, 
and  afterwards  sold  for  $8,500,  which  was  about  the  amount  of 
its  judgment,  costs  and  expenses.  In  view  of  the  foregoing 
facts  and  the  financial  conditions  then  existing,  and  the  status 
of  the  lands  sold  as  to  incumbrances  and  title,  we  cannot  say  that 
the  price  bid  was  even  inadequate,  and  it  was  clearly  not  so 
grossly  inadequate  as  to  be  proof  of  fraud  or  to  shock  the  judg- 
ment or  conscience. 

5.  Plaintiffs  vigorously  contend  that  the  sale  to  Townley 
under  the  bank  execution  should  be  set  aside.  The  record  shows 
that  prior  to  the  issuance  of  this  execution  Marshall  had  issued 
execution  upon  his  judgment  and  levied  upon  a  part  of  plain- 
tiffs lands,  and  that  the  Farmers'  &  Traders'  Bank  of  La 
Grande  had  brought  suit  against  plaintiff  to  foreclose  its  mort- 
gage upon  other  lands,  and  that  plaintiff,  having  failed  in  his 
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efforts  under  the  Starr  contract  to  sell  his  land,  thought  that 
his  lands  must  go  to  pay  his  debts,  and  so  indicated  to  Wright, 
and  suggested  that  the  bank,  whose  customer  he  had  been,  try 
to  save  itself,  and  the  execution  was  then  issued,  not  through 
fraud  or  collusion  as  claimed,  but  practically  at  plaintiffs  re- 
quest.   The  judgment  in  favor  of  the  bank  was  valid,  and  is 
not  questioned,  and  it  had  been  docketed  in  December,  1893, 
long  before  the  transfer  to  the  trustees,  but  was  subsequent  in 
time  to  the  Marshall  judgment.    The  execution  on  the  latter 
judgment  having  already  been  levied  upon  certain  lands,  the 
execution  on  the  bank's  judgment  was  levied  on  the  remaining 
lands  of  plaintiff,  which  were  incumbered  as  heretofore  stated 
and  the  title  to  the  greater  part  thereof  imperfect  and  in  dis- 
pute in  the  foreclosure  suit  of  the  Farmers'  &  Traders'  Bank, 
and  also  questioned  by  owners  of  lands  bordering  the  Tule 
Lake,  who  claimed  that  Tule  Lake  was  not  swamp  land,  but  a 
lake  the  bed  of  which  belonged  to  them  as  riparian  owners,  and 
one  of  them  so  far  asserted  his  claim  in  the  summer  of  1896  as 
to  fence  a  large  portion  of  the  lands  included  in  the  Townley 
mortgage,  but  was  afterwards  ejected  as  a  trespasser.     The 
lands  were  sold  at  public  auction  by  the  sheriff,  and  it  is  claimed 
that  Wright  and  Townley  prevented  competitive  bidding,  or,  as 
it  is  sometimes  called,  "chilled  the  bidding,"  by  falsely  telling 
prospective  bidders  that  the  lands  were  greatly  incumbered.  The 
evidence  on  this  point  is  to  the  effect  that  while  the  property 
was  being  offered  for  sale  by  the  sheriff,  in  the  presence  of 
Wright  and  Townley  at  the  courthouse,  N.  Schoonover  came  out 
of  the  courthouse  and  made  a  bid  upon  the  property,  which  bid 
was  raised  by  Townley,  who  then  told  Schoonover  that  the  lands 
were   being   sold   subject   to    mortgages   thereon.    Whereupon 
Schoonover  went  away  and  the  lands  were  bought  by  Townley, 
the  sale  confirmed  and  deed  issued  without  objection  of  any 
kind  on  the  part  of  plaintiffs.     Schoonover,  when  asked  if  he 
had  been  kept  from  bidding,  answered,  "No,  sir;  I  could  have 
gone  on  and  bid  for  that  matter."    This  was  the  only  sale  where 
anything  was  said  about  mortgages  or  liens  by  any  one  so  far 
as  the  evidence  shows,  and  the  facts  disclosed  wholly  fail  to 
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prove  the  allegation  of  preventing  competitiye  bidding,  or  that 
the  representations  made  were  fate;  but,  on  the  contrary,  the 
record  shows  that  they  were  true.    In  Leake  v.  Anderson,  43 
S.  C.  458  (21  S.  E.  439),  a  similar  truthful  statement  made  by 
an  intending  purchaser  to  other  prospective  bidders  regarding 
the  title  to  the  land  offered  for  sale  was  commended,  "as  it 
tended  to  prevent  an  unwary  bidder  from  ^buying  a  lawsuit/  " 
6.  It  is  contended  that  the  purchase  was  made  by  Town^y 
for  the  joint  benefit  of  himself,  Wright  and  the  Bank  of  Union, 
but  this  contention  is  largely  based  upon  inferences  drawn  from 
the  fact  that  Wright  and  Townley  were  connected  with  the 
bank  at  the  time  of  the  sale,  the  former  as  president  and  the 
latter  as  a  director.    So  far  as  the  bank  and  Townley  were  con- 
cerned, they  owed  no  duty  to  the  plaintiff,  and  either  of  them 
had  a  right  to  purchase  at  the  sale  for  their  individual  or  joint 
benefit  so  long  as  there  was  no  collusion  or  fraud  between  them 
and  any  one  who  did  owe  a  duty  to  plaintiff.    The  only  evidence 
connecting  Wright  with  this  sale  is  in  relation  to  the  issuance 
of  the  execution  and  his  presence  at  the  sale,  and  the  former  was 
done  at  the  suggestion  of  plaintiff,  while  the  latter  was  the 
ordinary  act  of  a  bank  officer  in  sales  wherein  his  bank  is  inter- 
ested.   Even  granting,  as  plaintiff  claims,  that  Wright  as  well 
ad  Townley  told  Schoonover  at  the  sale  that  the  property  was 
being  sold  subject  to  mortgages,  it  was  the  truth,  and  the  same 
rule  would  apply  as  to  the  statement  there  made  by  Townley. 
The  fact  that  Wright  and  Townley,  officers  of  the  bank,  were 
present  at  the  sale  is  not  enough  to  warrant  an  inference  that 
Townley  bought  for  the  joint  benefit  of  all.    Especially  is  this 
true  in  view  of  the  fact  that  Townley  testifies  poeitively  that  he 
bought  for  himself  and  gives  his  reasons  why  he  did  so,  and  the 
sheriff's  certificate  of  sale  and  the  deeds  thereunder  were  issued 
to  him,  and  there  is  nothing  in  the  record  that  contradicts  these 
facts.    It  is  true  that  some  three  years  later,  when  he  was  vice- 
president  of  the  bank,  the  certificate  of  sale  for  the  lands  bought 
by  the  Western  Hawaian  Investment  Company  was  assigned  to 
him  as  trustee  for  the  bank;  but  at  this  time  the  plaintiff  and 
all  the  defendants  herein  had  lost  all  rights  to  the  land  by  fore- 
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closure  sale,  and  the  rights  which  he  acquired  as  trustee  for  the 
bank  and  afterwards  from  it  for  himself  were  not  acquired  as  a 
redemptioner  or  in  any  confidential  or  fiduciary  character,  but 
as  a  purchaser  from  one  who  had  rightfully  acquired  all  rights 
of  the  plaintiffs  in  the  lands  purchased,  and  not  for  the  purpose 
of  perfecting  any  questionable  rights  he  might  have  in  the 
property  as  against  the  plaintiff.  We  fail  to  see  wherein  the 
claim  of  purchase  by  Townley  for  the  joint  benefit  of  himself, 
Wright,  and  the  bank  is  established. 

7.  Inadequacy  of  price  is  also  relied  upon  and  strenuously 
urged  to  set  aside  this  sale.  The  same  rule  applies  to  this  sale 
as  to  the  sales  to  Marshall  and  the  investment  company  cited, 
supra.  Townley  was  not  acting  as  trustee  or  in  any  confidential 
relation  to  the  plaintiff  or  the  trustees.  He  was  merely  a  ten- 
ant whose  rights  were  being  interfered  with  by  an  execution 
issued  at  the  request  of  plaintiff  upon  a  judgment  prior  to  his 
lease,  and  as  such  tenant  he  had  a  right  to  purchase  the  lands : 
18  Am.  &  Eng.  Enc.  Law  (2  ed.),  423.  The  plaintiff  and  at 
least  one  of  the  trustees  knew  of  the  issuance  of  the  execution, 
and  the  trustee  was  present  at  the  sale,  and  under  such  circum- 
stances it  cannot  be  presumed  that  the  purchase  was  for  the 
benefit  of  the  trustees  or  the  plaintiff. 

8.  The  only  question  then  is:  Was  the  price  so  grossly  inad- 
equate as  to  come  within  the  rule  cited,  supra  f  The  mortgages 
upon  these  lands  have  been  heretofore  mentioned,  and  at  the 
time  of  sale  a  foreclosure  suit  by  the  Farmers'  &  Traders'  Bank 
of  La  Grande  was  pending,  and  the  title  to  much  of  the  1,800 
acres  embraced  in  Tule  Lake  was  in  dispute,  and  owners  of  bor- 
dering fractional  lots  were  claiming  as  riparian  owners  as  here- 
tofore stated.  In  addition  to  the  judgment  lien  of  the  bank  the 
mortgages  heretofore  referred  to  aggregated,  with  interest,  about 
$15,000,  all  prior  to  the  judgment  lien.  Part  of  the  lands  were 
meadow  lands,  but  floods  during  the  three  springs  preceding  the 
sale  had  greatly  injured  crops,  and  much  of  the  land  was  foul 
with  fox  tail  and  mustard.  Considering  these  facts,  and  the 
further  fact  that  the  lands  bought  by  Brewster  and  the  invest- 
ment company  were  sold  some  time  later  for  scarcely  more  than 
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the  purchase  price,  and  that,  too,  after  the  dispute  a*  to  riparian 
claims  had  been  settled  in  favor  of  the  lands,  we  are  forced  to 
conclude  as  in  the  other  sales  that  the  price  was  not  inadequate. 

The  foregoing  conclusions  call  for  an  affirmance  of  all  that 
part  of  the  decree  appealed  from  by  the  plaintiffs. 

9.  The  remaining  questions  relate  to  the  quitclaim  deed  made 
by  plaintiffs  to  defendant  Connell  January  8,  1897,  and  by 
Richmond  and  wife  to  Marshall  and  to  Connell  after  the  sale  to 
Marshall.  The  record  shows  that  after  the  sale  to  Marshall  had 
been  confirmed  by  the  court  and  the  sheriff's  deeds  issued  to  him 
in  November,  1896,  and  he  had  conveyed  to  the  bank,  or  J.  C. 
Ainsworth  as  its  representative,  the  bank  was  anxious  to  get 
its  money-  out  of  the  lands  bought,  but  could  make  no  disposi- 
tion of  them  without  first  procuring  the  inchoate  right  of  dower 
of  plaintiff's  wife,  who  had  not  been  a  defendant  in  the  judg- 
ment under  which  it  had  sold  and  purchased  the  lands  through 
Marshall,  its  cashier,  or  barring  such  right  by  foreclosure  of 
the  mortgages  against  the  lands.  Defendant  Connell  was  sent 
to  negotiate  for  her  right,  and  after  considerable  delay  a  quit- 
claim deed  was  made  to  him  by  plaintiffs  of  all  their  lands  that 
had  been  sold,  and  at  the  same  time  they  assigned  to  him  their 
interest  in  the  suit  then  pending  against  the  trustees  and  other 
defendants  heretofore  referred  to,  he  at  the  time  paying  Nodine 
$1,000,  which  he  claims  was  for  the  deed,  but  plaintiff  claims  it 
was  for  the  assignment  of  their  interest  in  the  suit.  An  agree- 
ment was  also  signed  by  Connell  and  plaintiffs'  son  that  one- 
half  of  the  results  of  the  suit  should  go  to  the  son,  and  this 
plaintiff  testifies  was  for  the  benefit  of  plaintiffs,  so  that  in  effect 
the  assignment  was  only  for  one-half  of  the  results  of  the  suit. 
The  testimony  of  Connell  and  two  other  witnesses  who  were 
present,  one  of  whom  was  wholly  disinterested,  is  to  the  effect 
that  the  deed  was  procured  to  secure  the  inchoate  dower  inter- 
ests of  Mrs.  Nodine  and  enable  his  bank  to  get  its  money  out  of 
the  Nodine  lands,  while  plaintiffs  claim  that  the  deed  was  an 
after  consideration  to  the  assignment  of  their  interests  in  the 
suit  and  to  assist  Connell  in  prosecuting  the  suit,  but  both  deed 
and  assignment  were  signed  at  the  same  time.    In  view  of  the 
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fact  disclosed  by  the  record  that  Nodine  had  theretofore  as- 
signed  the  same  interest  in  the  lawsuit  to  a  lawyer  for  the  same 
purpose  he  assigned  to  Connell,  and  without  other  consideration 
than  that  of  a  promise  to  prosecute  the  suit,  we  think  the  con- 
tention of  Connell,  supported,  as  it  is,  by  the  evidence  of  a  dis- 
interested witness,  the  more  reasonable  that  the  quitclaim  deed 
was  given  for  a  consideration  and  for  the  purpose  claimed  by 
him  for  the  bank,  and  that  the  assignment  of  the  interest  in 
the  lawsuit  was  for  the  purpose  of  having  it  prosecuted  by  him, 
especially  does  this  appear  reasonable  in  view  of  the  fact  that, 
so  far  as  his  bank  and  Marshall  were  concerned,  a  motion  to 
strike  out  parts  of  the  complaint  in  the  suit  had  been  allowed 
and  they  were  virtually  out  of  the  case.  Such  being  the  caae, 
the  deed  should  stand,  and,  the  plaintiffs  having  thereby  parted 
with  whatever  interest  they  might  then  have  had  in  the  land, 
they  could  not  now  question  the  deeds  made  by  Richmond  and 
wife,  whose  interests  had  been  sold  under  the  executions. 

10.  As  heretofore  stated,  the  decree  against  Starr  was  entered 
upon  an  amended  complaint  not  served  upon  him,  and  under  Sec- 
tion 100,  B.  &  C.  Comp.  and  Ooodaie  v.  Coffee,  24  Or.  346,  356 
(33  Pac.  990),  this  was  error.  It  follows  that  the  decree  must 
be  modified  as  to  the  decree  against  Starr  and  the  defendants 
Marshall,  Connell,  and  the  Ainsworth  Bank,  and  a  decree  en- 
tered here  dismissing  the  suit  as  to  them,  and  affirming  the 
decree  in  all  other  respects. 

11.  Costs  will  be  awarded  to  the  defendants.        Modified. 


Argued  24  October,  decided  11  December,  1906. 
PORTLAND  v.  OOOK. 
87  Pac  772. 
Right  to  Delegate  Police  Power  to  Municipalities— Constitution. 

1.  The  police  power  of  a  state,  or  a  portion  of  it,  may  be  delegated  to 
a  municipal  corporation  within  the  state,  which  then  becomes  an  agent 
of  such  state  with  authority  to  use  the  power  so  delegated,  but  neither 
the  state  nor  its  agents  can  entirely  relinquish  this  attribute  of  sover- 
eignty. 

Constitutional  Law — Police  Power — Impairing  Obligation  of  Con- 
tracts bt  Repealing  License. 

2.  A  permission  to  conduct  any  business  that  may  affect  public  health 
or  morals,  either  through  its  inherent  nature  or  the  manner  in  which  it 
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shall  be  carried  on,  must  be  necessarily  subject  to  cancellation  at  any 
time  under  the  police  power,  since  It  Is  merely  a  license  and  Is  not  a 
contract* 

Health — Regulation  of  Slaughterhouses  Under  Police  Power. 

8.  Though  the  conducting  of  a  slaughterhouse  Is  a  legitimate  business, 
and  may  have  been  properly  authorised.  It  may,  nevertheless,  become  so 
Inappropriate  or  offensive  through  changes  in  the  surroundings  of  the 
place  where  it  Is  situated  that  it  may  be  stopped  at  that  location. 

Nuisance— Slaughterhouse. 

4.  The  occupation  of  a  building  In  a  city  as  a  slaughterhouse  Is  prima 
facie  a  nuisance  to  persons  residing  near  XL 

Limit  of  Power  to  Declare  Nuisances. 

5.  Public  authorities  cannot  arbitrarily  declare  that  to  be  a  nuisance 
which  Is  not  really  so,  although  their  action  is  very  persuasive. 

Permit  to  Conduct  Slaughterhouse— Contracts. 

6.  An  ordinance  granting  permission  to  erect  and  maintain  a  slaugh- 
terhouse at  a  specified  place  within  the  city  limits  Is  not  a  contract  by  the 
municipality  with  the  grantee,  even  if  the  latter  expends  considerable 
sums  of  money  on  the  faith  of  the  grant. 

Statutes    Implied  Repeal. 

7.  The  enactment  of  a  law  imposing  a  new  penalty  for  an  offense 
described  by  an  existing  statute,  and  not  repealing  the  old  law,  will 
operate  prospectively  only,  leaving  the  former  in  force  as  to  acts  com- 
mitted prior  to  the  time  the  new  law  goes  IntoNeffect 

For  Instance:  An  ordinance  or  statute  forbidding  certain  acts  Is  not 
retroactively  affected  by  a  subsequent  enactment  permitting  certain  per- 
sons to  perform  such  acts,  and  not  in  any  way  referring  to  the  first  law, 
for  the  latter  is  prospective  only  and  even  the  beneficiaries  of  the  second 
enactment  may  be  prosecuted  for  violating  the  first  law  before  the  second 


Relevancy  or  Evidence. 

8.  Under  a  prosecution  for  conducting  a  slaughterhouse  In  a  locality 
where  the  business  Is  forbidden,  evidence  as  to  the  manner  of  conducting 
It  Is  Irrelevant 

Example  or  Harmless  Error. 

9.  Where  a  trial  for  a  misdemeanor  is  held  without  a  Jury,  the  defend- 
ants admitting  the  acts  complained  of,  but  claiming  the  right  to  commit 
them,  the  admission  of  irrelevant  evidence  Is  harmless. 

From  Multnomah:  John  B.  Cleland,  Judge. 

Action  by  the  City  of  Portland  against  several  persons  for 
violating  a  municipal  ordinance.  The  defendants  appeal  from 
a  judgment  of  conviction.  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of  Williams, 
Wood  &  Linthicum  and  Snow  &  McCcmant,  with  oral  argu- 
ments by  Mr.  Stewart  Brian  Linthicum  and  Mr.  Zera  Snow. 

For  the  City  there  was  a  brief  over  the  names  of  L.  A.  Mo 
Nary,  City  Attorney,  and  Milton  W.  Smith,  with  an  oral  argu- 
ment by  Mr.  Smith. 
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Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  action  was  commenced  April  7,  1905,  in  the  municipal 
court  of  Portland  by  that  city  against  J.  H.  Cook,  James  M. 
Neal,  and  T.  W.  Bigger  for  an  alleged  violation  of  an  ordinance, 
prohibiting  the  killing  within  the  city  limits  of  animals,  the 
flesh  of  which  was  intended  to  be  sold,  and  also  forbidding  the 
maintenance  within  such  territory  of  a  slaughterhouse.     The 
cause  was  tried  and  the  defendants  were  convicted,  June  30th 
of  that  year,  and  severally  adjudged  to  pay  a  fine,  from  which 
sentence  they  appealed  to  the    circuit    court    for   Multnomah 
County,  where  they  were  again  tried  on  a  stipulation  of  facts,  a 
jury  having  been  waived,  and,  their  motion  to  be  acquitted  hav- 
ing been  overruled,  they  were  again  found  guilty,  and  appeal  to 
this  court  from  the  judgment  which  followed.     The  facts  so 
stipulated  are  to  the  effect  that,  pursuant  to  a  clause  of  the  mu- 
nicipal charter  then  in  force,  which  authorized  the  council  "to 
license,  tax,  control  and  regulate  slaughterhouses,  *  *  and  to 
provide  for  their  exclusion  from  the  city  or  any  part  thereof" 
(Laws  1891,  p.  806),  Ordinance  No.  9641  was  passed,  Feb- 
ruary 12,  1896,  granting  to  "L.  Zimmerman  and  his  assigns'' 
the  right  to  establish  and  maintain  on  his  land  in  the  City  of 
Portland,  particularly  describing  the  premises,  a  packing  house 
for  curing  all  kinds  of  meat,  and  to  erect  other  buildings  in 
which  to  slaughter  animals.    Thereafter  Zimmerman,  who  then 
was,  ever  since  has  been,  and  now  is,  the  owner  in  fee  of  the 
real  property  so  described,  erected  thereon  the  specified  build- 
ings, expending  in  such  improvements  more  than  $40,000;  but 
subsequent  thereto  an  ordinance  was  passed  repealing  Ordi- 
nance No.  9641.     Notwithstanding  such  abrogation,  Zimmer- 
man thereafter  continued  to  operate  the  business  until  Novem- 
ber 1,  1901,  when  he  leased  the  real  property  mentioned  for  a 
term  of  five  years  to  the  Northwestern  Meat  Company,  a  cor- 
poration which,  with  his  consent,  sublet  the  premises  for  the 
remainder  of  the  term  to  the  Pacific  States  Packing  Company, 
a  like  artificial  being.    The  defendants,  Cook,  Neal  and  Big- 
ger, are  the  president,  manager  and  secretary,  respectively,  of 
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the  corporation  last  mentioned,  and,  as  the  agents  thereof, 
were,  on  April  7,  1905,  when  this  action  was  begun,  engaged 
in  killing,  within  the  city  limits  and  on  the  land  so  leased, 
animals  the  flesh  of  which  was  intended  to  be  sold,  and  were 
also  maintaining  on  such  premises  a  slaughterhouse.  At  that 
time  Ordinance  No.  13,885,  adopted  April  6,  1904,  was  in  force 
and  provided  that  it  should  be  unlawful  for  any  person,  with- 
in the  city  limits,  to  kill  any  animal  the  flesh  of  which  was 
intended  to  be  offered  for  sale,  or  to  maintain  or  use,  within 
such  territory,  any  building  as  a  slaughterhouse,  and  prescrib- 
ing as  a  penalty  for  a  violation  thereof  a  fine  of  not  less  than 
$5  nor  more  than  $300,  or  imprisonment  not  less  than  five  days 
nor  more  than  90  days.  After  this  action  was  commenced,  but 
before  it  was  tried  in  the  municipal  court,  Ordinance  No. 
14,639  was  passed,  ^regulating  the  slaughter  of  animals  and 
the  inspection  of  meats,  from  which  we  take  the  following  ex- 
cerpts, deeming  them  the  only  parts  thereof  involved  herein: 

Section  3.  "That  from  and  after  the  passage  of  this  act  it 
shall  be  unlawful  for  any  person,  firm  or  corporation  to  slaugh- 
ter, sell  or  offer  for  sale  the  meat  of  any  animal  not  consid- 
ered 'game/  intended  for  human  food,  within  the  City  of 
Portland,  unless  the  same  has  been  inspected  and  approved  by 
the  officers  appointed  and  empowered  by  the  city  board  of 
health  *  * 

Section  6.  "That  the  Pacific  States  Packing  Company  be 
known  as  'the  Portland  Abattoir*  where  animals  may  be  taken 
for  slaughter  and  be  inspected,  and  that  not  more  than  the  fol- 
lowing prices  may  be  charged  and  collected  by  the  person  or 
corporation  who  now  are  or  who  may  hereafter  be  operating  the 
Portland  Abattoir,  or  such  other  place  or  places  as  may  be 
fixed  by  the  board  of  health  for  slaughtering  animals  intended 
for  human  food  within  the  City  of  Portland.  *  * 

Section  15.  "That  the  firm,  person  or  corporation  violating 
any  of  the  provisions  of  this  ordinance  shall,  upon  conviction, 
be  fined  not  less  than  ten  ($10.00)  dollars,  nor  more  than 
twenty-five  ($25.00)  dollars  for  each  offense.  *  * 

Section  16.  "That  this  ordinance  shall  take  effect  from  and 
after  its  passage,  the  welfare  of  the  city  requiring  it." 

It  is  contended  by  defendants'  counsel  that,  conformable  to 
the  provisions  of  the  municipal  charter  quoted,  Ordinance  No. 
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9641  was  passed,  granting  to  Zimmerman  the  rights  herein* 
before  stated/ acting  on  the  faith  of  which  he  expended  a  vast 
sum  of  money  in  making  permanent  improvements  upon  the 
real  property  specified,  whereby  such  right  became  a  subsist- 
ing contract  between  him  and  the  city  which  could  not  be 
impaired  by  subsequent  legislation;  that,  the  grant  having  also 
been  extended  to  his  assigns,  the  defendants,  as  agent  of  the 
corporation  which  secured  a  lease  of  the  premises  with  his 
consent,  had  the  same  authority  that  he  possessed  to  conduct 
the  business  thereat,  subject  only  to  municipal  regulation  that 
the  slaughterhouse  should  not  become  a  public  nuisance  or 
detrimental  to  the  health  of  persons  residing  in  the  vicinity, 
and  hence  the  circuit  court  erred  in  refusing  to  give  a  judg- 
ment of  acquittal. 

1.  The  preservation  of  the  public  health  and  public  morals 
is  a  duty  devolving  on  the  state,  the  discharge  of  which  is 
denominated  an  exercise  of  the  police  power.  This  preroga- 
tive, though  incapable  of  exact  definition  or  limitation,  may  be 
delegated  by  the  state  to  its  agent,  a  municipal  corporation, 
which  is  authorized  to  employ  the  measure  of  authority  con- 
ferred. As  the  perpetuity  of  a  stable  government  necessarily 
depends  upon  the  security  of  the  public  health  and  the  main- 
tenance of  public  morals,  neither  the  state  nor  its  agent  can 
bargain  away  this  branch  of  sovereignty. 

2.  As  a  corollary  deducible  from  this  principle,  it  results 
that  any  permission  by  statute  or  ordinance  whereby  such  au- 
thority is  temporarily  surrendered  is  only  a  license,  a  cancel- 
lation of  which  is  not  violative  of  a  state  or  of  the  federal  con- 
stitution prohibiting  the  passage  of  laws  impairing  the  obliga- 
tion of  contracts.  Thus  a  grant  of  the  right  to  maintain  a  lot- 
tery, for  which  money  has  been  given,  will  not  prevent  a  repeal 
of  the  authority  to  conduct  such  business:  Boyd  v.  Alabama, 
94  XT.  S.  645  (24  L.  Ed.  302) ;  Stone  v.  Mississippi,  101  IT.  S. 
814  (25  L.  Ed.  1079) ;  Douglas  v.  Kentucky,  168  TJ.  S.  488 
(18  Sup.  Ct.  199,  42  L.  Ed.  553).  A  license  to  manufacture 
or  sell  intoxicating  liquor  does  not  create  a  contract,  and  for 
that  reason  the  privilege  may  be  annulled  before  the  expira- 
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tion  of  the  term  for  which  it  was  given:  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25  (24  L.  Ed.  989) ;  State  ex.  rel.  v.  Bon- 
mil,  119  Ind.  494  (21  N.  E.  1101) ;  Fell  v.  State,  42  Md. s71 
(20  Am.  Eep.  83);  State  v.  Cooke,  24  Minn.  247  (31  Am. 
Eep.  344) ;  Wallace  v.  Mayor,  27  Nev.  71  (73  Pac.  528,  63 
L.  E.  A.  337,  103  Am.  St  Eep.  747). 

3.  Though  the  slaughtering  of  animals,  the  flesh  of  which 
is  designed  for  human  food,  does  not  tend  to  corrupt  the  public 
morals  and  is  a  legitimate  business,  which  may  be  classed  by 
some  as  a  necessity,  the  place  where  it  is  conducted  may,  by 
reason  of  its  proximity  to  the  residence  portion  of  a  city  or 
village,  demand  its  removal,  notwithstanding  it  may  have  been 
established  pursuant  to  a  statute  or  an  ordinance  authorizing 
it:  Butcher*  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  746 
(4  Sup.  Ct.  652,  28  L.  Ed.  585) ;  VMavaso  v.  Bartlet,  39  La. 
Ann.  254  (1  South.  599).  As  illustrative  of  this  principle 
see,  also,  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659  (24  L. 
Ed.  1036).  All  property  is  acquired  and  held  subject  to  the 
rule  that  it  shall  be  so  used  as  not  to  injure  another,  and, 
though  at  the  time  of  establishing  a  lawful  enterprise  in  a  place 
where  the  probability  of  injury  to  others  arising  therefrom  is 
remote,  if  the  undertaking  should  become  offensive  by  reason 
of  many  persons  moving  into  the  vicinity  or  passing  it  daily, 
whereby  the  public  health  is  menaced,  the  business  must  yield 
to  the  paramount  right  of  an  exercise  of  the  police  power  for 
the  suppression  of  nuisances:  Coates  v.  Mayor  of  New  York, 
7  Cow.  584;  Brady  v.  Weeks,  3  Barb.  157. 

4.  The  occupation  of  a  building  in  a  city  as  a  slaughter- 
house is  prima  facie  a  nuisance  to  persons  residing  near  it: 
Wood,  Nuisance  (3  ed.),  §571;  Catlin  v.  Valentine,  9  Paige 
575  (38  Am.  Dec.  567). 

5.  Though  under  a  general  grant  of  power  over  the  subject 
a  common  council, has  no  authority  to  adopt  an  ordinance  de- 
claring a  thing  a  nuisance  which  in  fact  is  not  one,  yet  in 
doubtful  cases,  depending  upon  a  variety  of  circumstances  re- 
quiring an  exercise  of  judgment  and  discretion,  their  action  is 
conclusive,  and,  pursuant  to  such  grant,  they  are  empowered  to 
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adopt  an  ordinance  declaring  a  slaughterhouse  within  the  cor- 
porate limits  a  nuisance:  Harmison  v.  City  of  Lewiston,  115 
111.  313  (38  N.  E.  628,  46  Am.  St.  Rep.  893). 

6.  Ordinance  No.  9641,  pursuant  to  and  upon  the  faith  of 
which  Zimmerman  made  valuable  improvements  upon  his  real 
property,  did  not,  in  our  opinion,  create  a  contract  between 
him  and  the  municipality,  and  the  common  council  were  au- 
thorized, when  the  public  health  so  demanded,  to  repeal  the  law 
and  to  cancel  the  license  granted  to  him,  as  was  done  Decem- 
ber 2,  1897,  by  the  passage  of  Ordinance  No.  10,560 ;  for,  the 
authority  to  provide  for  the  exclusion  of  slaughterhouses  from 
the  city  or  any  part  thereof  having  been  expressly  granted 
(Laws  1891,  p.  806),  of  which  Zimmerman  is  presumed  to 
have  had  knowledge,  the  exercise  of  the  power  thus  conferred 
must  be  as  efficacious  as  though  the  council  had  been  granted 
authority  to  declare  what  constituted  a  nuisance  and  to  pro- 
vide for  the  abatement  thereof. 

7.  It  will  be  remembered  that,  after  the  repeal  of  the  ordi- 
nance granting  to  Zimmerman  the  right  to  maintain  a  packing 
house,  etc.,  the  council,  on  April  6,  1904,  passed  Ordinance 
No.  13,885,  making  it  unlawful  for  any  person  to  slaughter 
within  the  city  limits  any  animal  the  flesh  of  which  was  in- 
tended to  be  offered  for  sale.  At  that  time  the  city  charter 
had  been  amended  in  some  particulars,  but  the  clause  herein- 
before quoted  had  not  been  materially  changed,  and  now  con- 
fers upon  the  council  the  following  authority: 

"To  regulate,  restrain,  and  to  provide  for  the  exclusion  from 
the  city,  or  any  part  thereof,  of  *  *  slaughterhouses." 
Sp.  Laws  1903,  pp.  3,  30. 

Based  on  this  grant  of  power,  the  remaining  question  is 
whether  or  not  the  passage  of  Ordinance  No.  14,639,  without 
referring  to  Ordinance  No.  13,885,  was  a  repeal  thereof  by  im- 
plication so  far  as  it  relates  to  the  Pacific  States  Packing 
Company,  and,  as  the  abrogating  ordinance  does  not  contain  a 
saving  clause  respecting  violations  of  the  prior  law  or  of  penal- 
ties incurred  thereunder,  but  was  passed  before  the  judgment 
was  rendered,  was  an  error  committed  in  refusing  to  acquit 
the  defendants? 
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The  repeal  of  a  law  imposing  a  penalty  will  prevent  any 
trial  or  judgment  for  an  offense  committed  against  it  while 
it  was  in  force,  unless  the  annulling  act  expressly  stipulates  to 
the  contrary  or  the  penalty  may  be  inflicted  under  some  exist- 
ing general  law:  Endlich,  Int.  Stat.  §478;  Sutherland,  Stat. 
Const.  §  166.  "Where,  however,"  says  the  latter  author  (sec- 
tion 143),  "the  new  statute  contains  no  reference  for  repeal  or 
otherwise  to  existing  statutes,  and  defines  an  offense  made  pun- 
ishable by  a  prior  law,  and  imposes  a  new  punishment,  it  will 
not  repeal  such  prior  law  as  to  existing  cases;  for,  as  the  new 
law  will  only  operate  prospectively,  there  is,  as  to  offenses 
already  committed,  no  conflict.  The  prior  law  will  operate  as 
to  all  offenses  against  it  committed  up  to  the  time  that  the 
new  law  goes  into  effect,  and  the  trial  may  be  had  and  judg- 
ment pronounced  afterwards."  Without  quoting  from,  or  com- 
menting upon,  some  of  the  provisions  of  Ordinance  No.  14,639, 
we  shall,  without  deciding  the  question,  assume  that  the  enact- 
ment licensed  the  Pacific  States  Packing  Company  to  operate  a 
slaughter-house  on  the  premises  which  were  leased  from  Zim- 
merman, but,  as  the  ordinance  relates  to  the  killing  of  animals 
within  the  city  "from  and  after  the  passage  of  this  act,"  which 
by  its  terms  went  into  immediate  effect,  and  prescribes  penal- 
ties for  a  violation  thereof  different  from  Ordinance  No.  13,885, 
it  did  not  repeal  the  latter  act  in  respect  to  violations  thereof 
committed  prior  to  the  passage  or  Ordinance  No.  14,639.  Com- 
monwealth v.  Wyatt,  6  Rand.  (Va.)  694;  Commonwealth  v. 
Pegram,  1  Leigh  (Va.)  569;  Allen  v.  Commonwealth,  2  Leigh 
(Va.)  727;  Pitman  v.  Commonwealth,  2  Bob.  (Va.)  800;  Miles 
v.  State,  40  Ala.  39 ;  Mongeon  v.  People,  55  N.  Y.  613. 

8.  At  the  trial  in  the  circuit  court  testimony  was  received, 
over  objection  and  exception,  to  the  effect  that  the  operation  of 
the  slaughterhouse  by  the  Pacific  States  Packing  Company 
tended  to  create  a  nuisance.  The  defendants  were  charged 
with  unlawfully  killing  within  the  city  limits,  animals,  the 
flesh  of  which  was  intended  to  be  sold,  and  also  maintaining 
within  such  territory,  a  slaughterhouse.  The  testimony  so  ob- 
jected to  was  therefore  irrelevant. 
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$.  As  the  cause  was  tried  without  the  intervention  of  a  jury 
and  the  defendants  admitted  the  charge  but  claimed  immunity 
therefrom,  the  error  complained  of  is  not  material,  and  hence 
the  judgment  is  affirmed.  Affirmed. 


Argued  6  November,  decided  11  December,  1906. 
HABVET  v.  XJDVALXt 
87  Pac.  896. 
Trovbr — Sufficiency  of  Complaint. 

1.  In  trover,  a  complaint,  alleging  that  plaintiff  was  the  owner  and  in 
possession  of  the  property  and  entitled  to  such  possession  at  the  time  of 
the  conversion.  Is  sufficient,  and  an  additional  allegation  that  the  posses- 
sion was  as  a  mortgagee  does  not  render  the  complaint  objectionable  on 
the  ground  that  it  states  a  mere  conclusion.  It  is  not  necessary  to  set 
out  the  mortgage  either  In  haeo  verba,  or  in  substance  or  legal  effect 

Trover — Effect  of  Possession  bt  Plaintiff. 

2.  In  trover  a  showing  of  possession  by  the  plaintiff  establishes  his 
case  against  a  motion  for  an  involuntary  nonsuit 

From  Umatilla:  William  R.  Ellis,  Judge. 

Statement  by  Mb.  Chief  Justice  Bean. 

This  is  an  action  of  trover  by  M.  M.  Harvey  against  Victor 

Lidvall.    It  is  alleged  in  the  complaint  that  on  the day 

of  November,  or  the  day  of  December,  1903,  plaintiff 

was  the  special  owner  as  mortgagee,  and  at  the  same  time  was 
mortgagee  in  possession,  and  entitled  to  the  possession,  of  a 
three-fourths  interest  in  and  to  a  certain  crop  of  grain  grown 
and  harvested  during  the  season  of  1903,  from  the  southeast 
quarter  of  section  29,  township  3  N.,  range  31  E.  W.  M. ;  that 
said  grain  was  in  the  form  of  headings  stacked  upon  the  land 
described  and  in  the  possession  of  an  agent  of  the  plaintiff  in 
process  of  foreclosure;  that  it  amounted  to  24  tons  of  the 
reasonable  value  of  $12  per  ton  or  $288  in  the  aggregate; 
that  at  said  time  and  place  the  defendant  wrongfully  and 
without  authority  entered  upon  said  premises,  and  took  pos- 
session of  all  said  headings  and  converted  the  same  to  his  own 
use  to  plaintiff's  damage  in  the  sum  of  $288,  the  value  thereof, 
and  $100  special  damages.  The  answer  denies  the  allegations 
of  the  complaint  and  affirmatively  alleges  that,  at  all  the  times 
mentioned,  defendant  was  the  owner  of  the  grain  described 
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therein.  The  plaintiff  filed  a  reply,  setting  up  in  detail  the 
execution  of  the  mortgage  under  which  she  claims,  alleged  a 
breach  of  the  conditions  thereof,  and  that  for  the  purpose  of 
foreclosure  she  entered  into  possession  of  the  mortgaged  prop- 
erty and,  during  the  process  of  such  foreclosure,  the  defendant 
wrongfully  and  unlawfully  took  possession  thereof,  and  con- 
verted it  to  his  own  use. 

To  sustain  the  issues  on  her  part  the  plaintiff  produced  a 
chattel  mortgage  from  one  John  Thomas  to  her  covering 
among  other  property,  an  undivided  three-fourths  interest  in  a 
crop  of  grain  to  be  grown  during  the  season  of  1903  on  the 
southwest  quarter  of  section  29,  township  3  N.,  range  31  E. 
W.  M.,  and  offered  to  show  that  the  mortgage  was  intended 
by  the  parties  thereto  to  cover  the  grain  to  be  grown  on  the 
southeast  quarter  of  such  section,  but  by  mistake  the  land  was 
misdescribed  therein;  that  the  defendant  who  was  the  owner 
of  the  real  estate  described  in  the  complaint,  was  familiar  with 
all  the  transactions  out  of  which  the  mortgage  arose,  and  knew 
that  it  was  intended  to  cover  the  grain  to  be  grown  on  such 
property;  that  he  was  not  only  present  and  observed  the  har- 
vesting of  the  grain,  but  that  he  had  divided  the  same  in  ac- 
cordance with  the  terms  of  his  lease  to  the  mortgagor,  and  had 
taken  possession  of  his  share;  that  the  grain  in  controversy  was 
taken  possession  of  by  the  mortgagee  plaintiff  under  the  terms 
of  the  mortgage  at  a  time  when  defendant  and  all  parties 
recognized  and  believed  that  the  mortgage  described  the  prop- 
erty intended  to  be  included  therein;  and  that  she  became  a 
mortgagee  in  possession  before  the  error  in  the  description 
was  discovered.  ^Phis  offer  was  refused,  the  evidence  excluded 
and  the  plaintiff  nonsuited.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
Stephen  Arthur  Lowell. 

For  respondent  there  was  a  brief  over  the  name  of  Winter  & 
Collier,  with  an  oral  argument  by  Mr.  John  Peter  Winter. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

1.  To  support  the  ruling  of  the  trial  court  it  is  contended 
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that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  because  the  mortgage,  under  which  plaintiff 
claims,  is  not  set  out  in  the  complaint,  either  in  haec  verba,  or  in 
substance,  or  legal  effect.  It  has  been  held  that,  in  an  action 
by  a  mortgagee  after  condition  broken,  to  recover  possession 
of  the  mortgaged  property,  or  in  trover  for  its  wrongful  con- 
version, it  is  sufficient  for  plaintiff  to  allege  generally  that  he 
is  the  owner  and  entitled  to  the  possession,  without  setting 
out  the  source  of  his  title:  Reinstem  v.  Roberts,  34  Or.  87  (55 
Pac.  90,  75  Am.  St.  Eep.  564) ;  Mayes  v.  Stephens,  38  Or.  512 
(63  Pac.  760,  64  Pac.  319).  And  we  think  the  complaint,  in 
the  case  at  bar,  comes  within  this  rule.  It  is  alleged  that 
plaintiff  was  the  owner  and  in  possession  of  the  property  in 
controversy  and  entitled  to  such  possession  at  the  time  of  the 
alleged  conversion  by  the  defendant.  The  averment  that  her 
ownership  and  possession  were  special  and  as  a  morgagee,  was 
unnecessary,  but  it  did  not  render  the  complaint  objectionable 
on  the  ground  that  it  stated  mere  conclusions  of  law. 

2.  It  is  next  contended  that  the  proof  offered  by  the  plaintiff 
was  inadmissible  because  parol  evidence  is  not  competent  in  an 
action  at  law  for  the  purpose  of  showing  a  misdescription  of  the 
property  intended  to  be  included  in  a  chattel  mortgage.  As  a 
general  rule,  this  may  be  conceded:  Hutton  v.  Arnett,  51  111. 
198;  First  National  Bank  v.  HendricJcson,  61  Minn.  293  (63 
N.  W.  725).  But  the  plaintiff  offered  to  go  further  and  show 
that  before  the  error  in  the  mortgage  was  discovered  she  had 
commenced  to  foreclose  it,  and  had  taken  possession  of  the 
property  intended  to  be  mortgaged,  and  was  in  such  possession 
at  the  time  of  its  alleged  conversion  by  the  defendant,  and  this 
was  sufficient  to  entitle  her  to  maintain  an  action  of  trover 
therefor  against  a  wrongdoer.  "It  is  very  generally  recog- 
nized/' say  the  editors  of  the  American  and  English  Encyclo- 
pedia of  Law,  "that  the  possession  of  chattels,  conferring,  as  it 
does,  title  good  as  against  every  one  but  the  true  owner,  will 
enable  the  person  in  possession  to  maintain  trover  therefor 
against  a  wrongdoer  who  takes  the  chattels  from  his  posses- 
sion and  wrongfully' con  verts  them,  and  the  wrongdoer  cannot 


Dec.  1906]  Boothe  v.  Scriber.  561 

set  tip  the  title  of  the  true  owner  in  defense  to  the  action,  or 
even  in  mitigation  of  damages:"  28  Am.  &  Eng.  Enc.  Law 
(2  ed.),  674.  The  complaint  alleges,  and  the  plaintiff  offered 
to  prove,  that  she  was  in  possession  of  the  property  in  con- 
troversy at  the  time  it  was  taken  by  the  defendant,  and  this 
was  sufficient  to  make  out  a  prima  facie  case  in  her  favor. 
Judgment  reversed  and  remanded  for  new  trial. 

Reversed. 

Mr.  Justice  Hailey,  having  been  of  counsel,  took  no  part 
in  the  decision. 


Argued  5  Nov.,  decided  11  Dec,  1906;  on  rehearing  2  July,  1907. 
BOOTHE  v.  SORIBE&. 
87  Pac.  887. 
Appeal — Computing  Time  to  File  Transcript. 

1.  The  time  allowed  after  perfecting  an  appeal  within  which  a  tran- 
script must  be  filed  in  the  appellate  court  does  not  begin  to  run  until  the 
time  allowed  to  except  to  the  sureties  has  expired,  computed  by  excluding 
the  first  day  and  including  the  last. 

To  illustrate :  A  party  having  filed  an  undertaking  on  appeal  on  August 
24th,  the  adverse  party  has  five  days  to  except  and  the  appellant  thirty 
days  thereafter  to  file  the  transcript,  which  will  expire  on  September  29th, 
and  a  filing  on  that  day  Is  within  the  time  limited. 

Payment — Evidence — Competency. 

2.  On  an  issue  as  to  whether  defendant,  who  was  the  cashier  of  a 
bank,  had  by  various  payments  repaid  to  plaintiff  a  sum  of  money  belong- 
ing to  plaintiff  which  had  been  appropriated  by  defendant,  defendant  pro- 
duced a  draft  issued  by  his  bank  payable  to  plaintiff,  and  paid  to  him, 
and  testified  that  he  purchased  it,  and  sent  it  to  plaintiff  at  his  request, 
and  that  it  was  not  charged  on  the  bank  books  to  plaintiff.  Held,  that  the 
draft  and  testimony  were  competent  as  tending  to  show  a  payment. 

Same, 

3.  Defendant  produced  a  draft  drawn  by  plaintiff  on  defendant's  bank 
payable  to  another  bank  and  paid,  and  testified  that  he  paid  it  out  of  his 
own  funds.  Plaintiff  had  an  open  account  in  the  bank.  Held,  that  the 
evidence  was  incompetent,  as  the  records  of  the  bank  were  proper  evidence 
as  to  who  paid  the  draft,  and  presumably  the  draft  was  paid  from  plain- 
tiff's funds  or  charged  to  his  account 

Same. 

4.  Notes  given  by  plaintiff  to  defendant's  bank  and  marked  "paid" 
by  the  bank,  and  as  to  which  defendant  testified  that  they  were  paid  by 
him  at  plaintiff's  request,  were  competent  evidence. 


5.  Defendant  produced  three  notes  made  by  plaintiff  to  defendant's 
bank,  having  attached  thereto  a  check  of  defendant  payable  to  plaintiff 
or  bearer  for  a  sum  in  excess  of  the  notes,  and  testified  to  a  settlement 
with  plaintiff,  and  that  at  plaintiff's  request  he  paid  the  notes,  by  giving 
(48th  Or.— 86) 
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the  check  attached,  and  that  the  difference  between  the  amount  due  on 
them  and  the  check  was  paid  to  plaintiff  in  cash,  and  the  check  charged 
to  bis  account  on  the  bank  books.    Held,  that  the  notes  and  check  were 
properly  admitted. 
Same. 

6.  Defendant  testified  that  at  various  times  he  deposited  sums  to  the 
credit  of  plaintiff,  and  offered  in  evidence  deposit  slips  made  out  in  his 
handwriting:,  and  though  he  testified  that  he  took  the  slips  from  the  bank 
files,  it  was  not  shown  that  any  of  them  were  ever  delivered  to  the  bank 
or  that  it  became  liable  for  such  deposits.  Held,  that  the  slips  were 
incompetent  evidence. 

Sams — Instructions. 

7.  An  instruction  that  as  to  the  items  claimed  as  a  defense  by  defend- 
ant, "If  a  defense  here  they  cannot  be  claimed  as  a  defense  by  the  bank 
in  its  action,"  was  erroneous  as  misleading,  the  bank  not  being  a  party 
to  the  action. 

From  Union :  Robert  Eakin,  Judge. 

Statement  by  Mr.  Chief  Justice  Bean. 

This  is  an  action  to  recover  money  by  S.  S.  Boothe  against 
J.  W.  Scriber.  On  November  28,  1898,  the  plaintiff  deliv- 
ered to  the  defendant  $10,625,  to  be  used  in  the  purchase  of 
100  shares  of  the  capital  stock  of  the  Farmers'  &  Traders' 
National  Bank  of  La  Grande.  The  stock  was  to  have  been 
purchased  within  30  days,  but  the  defendant  failed  or  was 
unable  to  make  such  purchase  and  retained  the  money,  making 
payments  on  account  thereof  to  the  plaintiff  from  time  to  time, 
as  demanded,  for  a  period  of  about  seven  years.  During  all 
this  time  he  was  the  cashier  of  the  Farmers'  AV  Traders'  Na- 
tional Bank,  and  the  plaintiff  had,  in  addition  to  the  amount 
due  him  from  defendant,  an  open  account  with  the  bank  and 
from  time  to  time  was  depositing  money  with  and  giving  notes 
to  it,  and  drawing  checks  and  drafts  on  his  account.  It  was  a 
part  of  the  manner  of  doing  business  between  the  plaintiff  and 
the  defendant  and  the  bank  that  checks  and  drafts  drawn  by 
plaintiff  on  the  bank  were  sometimes  paid  by  the  bank  out  of 
plaintiff's  funds  and  at  other  times  they  were  paid  by  the  de- 
fendant out  of  the  money  due  from  him  to  the  plaintiff,  with- 
out being  entered  upon  the  bank  books,  and  at  still  other  times 
they  were  paid  by  the  bank,  the  defendant  depositing  fupds 
with  it  to  the  credit  of  the  plaintiff  to  meet  the  same,  and  it 
was  understood  and  agreed  by  and  between  the  plaintiff  and 
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defendant  that  any  payments  and  deposits  made  by  him  on 
plaintiff's  account  were  to  be  considered  as  payments  on  the 
amount  due  from  him  to  the  plaintiff.  All  checks,  drafts,  cer- 
tificates of  deposit,  notes,  etc.,  passing  between  the  plaintiff 
and  the  bank,  or  between  plaintiff  and  the  defendant,  were, 
during  all  these  times,  kept  by  the  bank  and  the  defendant,  and 
not  returned  to  the  plaintiff.  This  action  was  commenced  in 
January,  1906,  against  the  defendant  to  recover  $6,046.76,  al- 
leged to  be  due  plaintiff  from  him  on  account  of  the  $10,625 
delivered  to  him  in  November,  1898.  The  defendant  claims 
and  alleges  in  his  answer  that  he  has  paid  to  plaintiff  in  the 
manner  above  stated  on  account  of  the  transaction  mentioned 
in  the  complaint  $476.90  more  than  was  due  him,  and  prays 
judgment  in  that  amount.  The  case  was  tried  by  the  court 
and  a  jury,  and  resulted  in  a  verdict  and  judgment  in  favor 
of  the  defendant  for  $463.  From  this  judgment  the  plaintiff 
appeals,  assigning  error  in  the  admission  of  testimony,  and  in 
the  giving  of  instructions.  The  undertaking  on  the  appeal  was 
served  and  filed  on  the  24th  of  August,  1906,  and  the  transcript 
was  filed  with  the  clerk  of  this  court  on  September  29th,  fol- 
lowing. Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments  by  Mr. 
Leroy  Lomax  and  Mr.  Oustav  Anderson. 

For  respondent  there  was  a  brief  with  oral  arguments  by 
Mr.  Thomas  Harrison  Crawford  and  Mr.  James  Davis  Slater. 

Mr.  Chief  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  The  defendant  moves  to  dismiss  the  appeal  on  the  ground 
that  the  transcript  was  not  filed  within  the  time  allowed  by 
law.  The  statute  requires  the  transcript  on  appeal  to  be  filed 
with  the  clerk  of  this  court  within  30  days  after  the  appeal  is 
perfected :  B.  &  C.  Comp.  §  553.  The  appeal  is  not  perfected 
until  the  expiration  of  the  time  allowed  by  law  to  except  to  the 
sufficiency  of  the  sureties:  Callahan  v.  Portland,  etc.,  R.  Co. 
17  Or.  558  (21  Pac.  870) ;  Cook  v.  Albim,  20  Or.  190  (25  Pac. 
386).  The  adverse  party,  or  his  attorney,  is  required  to  ex- 
cept to  the  sufficiency  of  the  sureties  within  five  days  after  the 
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service  of  the  undertaking:  B.  &  C.  Comp.  §  549,  subd.  2.  The 
time  in  which  these  several  acts  shall  be  done  is  to  be  computed 
by  excluding  the  first  day  and  including  the  last:  B.  &  C. 
Comp.  §  531.  Now,  the  undertaking  was  served  on  the  24th  of 
August.  Computing  the  time  for  excepting  to  the  sufficiency 
of  the  sureties,  according  to  the  rule  stated,  the  defendant  had 
all  of  the  29th  in  which  to  file  such  exceptions.  The  appeal, 
therefore,  was  not  perfected  until  the  close  of  that  day.  With- 
in 30  days  thereafter,  the  appellant  was  required  to  file  his 
transcript.  Computing  the  time  by  excluding  the  first  day 
on  which  the  transcript  could  lawfully  have  been  filed,  which 
was  the  30th  of  August,  the  30  days  did  not  expire  until  the 
29th  of  September;  and,  as  the  transcript  was  filed  on  that 
day,  it  was  within  the  time.  The  motion  to  dismiss  will  there- 
fore be  overruled. 

2.  The  first  assignment  of  error  is  the  admission  in  evi- 
dence on  behalf  of  the  defendant  of  a  draft  for  $125,  issued  by 
the  Farmers'  &  Traders'  National  Bank  on  the  First  National 
Bank  of  Union,  payable  to  the  order  of  the  plaintiff,  and  which 
was  indorsed  by  and  paid  to  him  by  the  drawee  bank.  The  de- 
fendant produced  this  draft  on  the  trial,  and  testified  that  he 
purchased  it  of  the  issuing  bank,  and  sent  it  to  plaintiff  at  his 
request,  and  that  it  was  not  charged  on  the  books  of  the  bank 
to  plaintiff.  The  draft  was,  therefore,  we  think,  competent 
in  connection  with  the  testimony  of  the  defendant,  as  tending 
to  show  a  payment  by  him  to  plaintiff,  and  is  corroborative  of 
his  oral  testimony.  The  books  of  the  bank,  showing  the  trans- 
actions in  connection  with  the  draft,  would  undoubtedly  have 
been  more  satisfactory  evidence  than  the  oral  testimony;  but 
that  matter  affected  the  weight,  and  not  the  competency,  of  the 
evidence.  If,  in  fact,  defendant  purchased  the  draft  with  his 
own  money,  and  forwarded  it  to  the  plaintiff,  and  it  was  cashed 
by  him  and  the  proceeds  appropriated  to  his  own  use,  it  would 
be  a  payment  by  defendant  to  plaintiff  'of  the  amount  of  such 
draft.     And  this  is  what  the  evidence  tended  to  show. 

3.  The  second  assignment  of  error  is  based  on  the  admission 
as  evidence  of  payment  by  defendant  to  plaintiff  of  a  draft 
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drawn  by  the  plaintiff  on  the  Farmers'  &  Traders'  National 
Bank,  payable  to  the  First  National  Bank  of  Baker  City.  The 
defendant  testified  that  when  this  draft  was  presented  for  pay- 
ment to  the  payee  bank :  "I  took  care  of  it  and  paid  it  out  of 
my  own  funds."  But  the  draft,  as  offered  and  admitted  in 
evidence,  is  not  corroborative  of  this  testimony.  It  shows  a 
transaction  between  the  plaintiff  and  the  drawee  bank,  and 
there  is  stamped  on  the  face  of  it  by  the  bank  the  word  "Paid." 
It  was  evidence  of  a  payment  by  the  bank  to  plaintiff,  but  not 
of  the  payment  of  money  by  defendant  to  plaintiff  or  on  his 
account  without  showing  that  the  draft  was  not  paid  from  the 
funds  of  the  plaintiff  or  that  defendant  deposited  with  the  bank 
to  plaintiff's  credit  money  with  which  to  take  care  of  it.  It 
was  drawn  by  the  plaintiff  on  a  bank  in  which  he  had  an  open 
account,  and  paid  by  such  bank,  presumably  out  of  the  funds  of 
the  drawer  or  charged  to  his  account,  and  it  is  not  perceived 
how  the  defendant,  who  is  the  cashier  of  the  bank,  can  claim 
credit  as  against  the  plaintiff  for  such  payment  by  simply  pro- 
ducing the  draft  from  the  bank  files  and  testifying  that  when 
presented  it  was  paid  by  him,  without  producing  the  bank 
records.  In  the  nature  of  things  the  draft  must  have  passed 
through  the  bank,  and  its  records  are  the  proper  evidence  of  its 
payment  and  by  whom.  The  same  rule  will  apply  to  the  draft 
for  $100  drawn  by  plaintiff  on  the  Farmers'  &  Traders'  National 
Bank  in  favor  of  Will  Wright. 

4.  The  third,  fourth,  fifth  and  sixth  assignments  of  error  re- 
late to  the  admission  in  evidence  of  four  promissory  notes 
given  by  the  plaintiff  to  the  Farmers*  &  Traders'  National  Bank. 
These  notes  were  produced  on  the  trial  by  the  defendant  marked 
"Paid"  by  the  bank,  and  he  testified  that  they  were  paid  by 
him  at  the  request  of  the  plaintiff  or  by  his  authority.  They 
were,  therefore,  in  our  opinion,  competent  evidence,  and  prop- 
erly admitted.  If  the  defendant,  at  plaintiff's  request,  or  by 
his  authority,  paid  notes  due  the  bank  from  him,  and  thus 
obtained  possession  of  such  instruments,  they  are  competent 
evidence  in  an  action  between  the  plaintiff  and  the  defendant 
in   which   such   payment   is  in   dispute.    The   payment   of   a 
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negotiable  instrument  may  be  made  by  any  person  liable  there- 
on or  by  his  agent,  and  the  party  making  the  payment  has  a 
right  to  demand  the  possession  of  the  instrument:  Tiedeman, 
Com.  Paper,  §§  372,  373.  If,  as  defendant  testifies,  he  made 
the  payment  as  agent  of  the  plaintiff,  the  possession  of  the 
notes  with  the  cancellation  of  the  payee  thereon  was  presump- 
tive evidence  that  they  had  been  paid  and  were  admissible  as 
such:  State  v.  Brooks,  85  Iowa,  366  (52  N.  W.  240). 

5.  Assignment  No.  eight  is  based  on  the  admission  in  evi- 
dence of  three  promissory  notes  made  by  the  plaintiff  to  the 
Farmers'  &  Traders'  National  Bank  for  $100,  $150  and  $200, 
respectively,  and  having  attached  thereto  a  check  of  defendant, 
payable  to  plaintiff  or  bearer  for  $601.31.  The  defendant 
testified  in  relation  to  these  notes  and  check  that  on  or  about 
October  1,  1903,  he  had  a  settlement  with  the  plaintiff,  and, 
at  plaintiff's  request,  took  up  and  paid  the  three  notes  by  giving 
the  check  attached,  and  that  the  difference  between  the  amount 
due  on  them  and  the  check  was  paid  to  plaintiff  in  cash,  and 
the  check  charged  to  his  account  on  the  bank  books.  The  notes 
were  properly  admitted  for  the  reasons  given  in  the  preceding 
assignment  of  error.  The  check  was  a  part  of  the  same  trans- 
action, and  attached  to  the  notes,  and  was  likewise  competent 
for  whatever  the  jury  might  consider  it  worth. 

6.  To  prove  certain  alleged  payments,  the  defendant  testified 
that  on  the  dates  and  at  the  times  mentioned,  he  deposited  with 
the  Farmers'  &  Traders'  National  Bank  certain  sums  to  the 
credit  of  the  plaintiff,  and  as  evidence  of  such  deposits  pro- 
duced and  there  were  admitted  in  evidence  over  plaintiff's  ob- 
jection and  exception,  sundry  memoranda  or  deposit  tags,  such 
as  are  generally  made  out  by  or  for  a  depositor  in  a  bank,  and 
handed  in  with  his  deposit  book,  stating  the  amount  he  is  de- 
positing. These  memoranda  or  tags  were  in  the  handwriting 
of  the  defendant,  and  it  does  not  appear  that  any  of  them  were 
ever  delivered  to  or  received  by  the  bank,  or  that  the  bank  in 
any  way  became  liable  to  plaintiff  on  account  of  such  alleged 
deposits.  It  is  therefore  manifest  that  standing  alone  they 
were  not  competent  evidence  to  show  that  defendant  had  paid 
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money  to  the  bank  on  plaintiffs  account.  They  were  not  made 
out  by  the  bank  or  any  of  its  officers  for  it,  and  were  not  ac- 
knowledgments or  admissions  by  the  bank  of  the  receipt  of  the 
money.  The  fact  that  the  defendant  testified  that  he  took  the 
slips  from  the  bank  files  did  not  make  them  competent  evidence 
of  the  receipt  of  money  by  the  bank.  He  was  the  cashier,  had 
the  custody  of  the  bank's  papers  and  files,  and  it  would  have 
been  an  easy  matter  for  him  if  he  had  been  so  disposed  to  have 
made  out  deposit  slips  or  tags  at  pleasure,  and  placed  them 
among  the  bank  files  without  the  bank  in  any  way  being  bound 
thereby.  Before  such  slips  are  competent  evidence  of  the  pay- 
ment of  money  by  the  defendant  to  the  bank  on  plaintiff's 
account  there  should  be  some  showing  that  the  plaintiff  had 
received  credit  therefor  on  the  bank  books  or  that  the  bank  had 
in  some  way  acknowledged  liability  for  the  amount  thereof  and 
become  bound  to  pay  the  same. 

7.  The  remaining  assignments  of  error  relate  to  the  instruc- 
tions of  the  court.  It  is  unnecessary,  in  view  of  a  new  trial,  to 
notice  any  of  them  except  the  one  that  "as  to  items  claimed  as  a 
defense  here  by  Mr.  Scriber,  if  a  defense  here,  they  cannot  be 
legally  claimed  as  a  defense  by  the  bank  in  its  action."  This 
instruction,  while  it  may  be  sound  as  an  abstract  proposition  of 
law,  was,  we  think,  improper  and  misleading  to  the  jury.  It 
appeared  that  during  the  transactions  in  dispute  between  the 
plaintiff  and  the  defendant,  the  plaintiff  had  an  account  with 
the  bank,  and  that  there  was  a  controversy  between  him  and  the 
bank  as  to  the  state  of  such  account.  The  instructions,  as 
given,  would  probably  lead  the  jury  to  believe  that  it  was  not 
very  important  whether  the  defendant  satisfactorily  made  out 
his  defense  of  payment,  because  plaintiff  would  receive  credit 
on  his  account  with  the  bank  with  any  amount  they  might  allow 
the  defendant  and,  therefore,  could  not  be  injured.  The  bank, 
however,  was  not  a  party  to  this  action,  and  would  not  be 
bound  in  any  way  by  the  result.  Any  credit  the  jury  might 
allow  the  defendant  for  money  alleged  to  have  been  paid  to  him 
by  the  bank  for  plaintiff's  benefit  would  not  preclude  the  bank 
from  denying  such  payment,  unless  it  had  in  fact  been  made 
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or  the  bank  had  become. liable  to  plaintiff  therefor.  The  fact 
that  the  plaintiff  was  at  the  same  time  dealing  with  the  de- 
fendant in  his  individual  capacity,  and  as  cashier  of  the  bank, 
renders  it  difficult  to  keep  the  several  transactions  separate;  but 
it  is  important  for  the  rights  of  all  parties  that  it  should  be 
done  as  nearly  as  possible. 

It  follows  from  these  views  that  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial.  Reversed. 

Decided  2  July,  1907. 

On  Rehearing. 

For  appellant  there  was  an  oral  argument  by  Mr.  Leroy 
Lomax. 

For  respondent  there  was  an  oral  argument  by  Mr.  James 
Davis  Slater. 

Per  Curiam  :  A  reargument  and  re-examination  of  the  ques- 
tion, as  to  whether  the  transcript  in  this  case  was  filed  within 
the  time  provided  by  law,  has  confirmed  us  in  the  conclusion 
heretofore  reached.  Upon  an  appeal  being  perfected,  the  appel- 
lant shall,  within  thirty  days  thereafter,  file  with  the  clerk  of 
the  appellate  court  his  trascript,  etc. :  B.  &  C.  Comp.  §  553. 
From  the  expiration  of  the  time  allowed  to  except  to  the  suffi- 
ciency of  the  sureties  in  the  undertaking,  or  from  the  justifica- 
tion thereof,  if  excepted  to,  the  appeal  shall  be  deemed  per- 
fected :  §  549.  No  exceptions  were  filed  to  the  sufficiency  of  the 
sureties  in  this  case,  but  the  time  in  which  to  file  such  excep- 
tions did  not  expire  until  the  last  moment  of  the  29th  of  August, 
and,  therefore,  the  appeal  was  not  perfected  so  that  the  appellant 
could  have  filed  his  transcript  until  the  first  moment  of  the  fol- 
lowing day  or  the  30th.  Excluding  the  30th,  the  date  on  which 
the  appeal  was  perfected,  the  time  in  which  to  file  the  transcript 
expired  on  the  29th  of  September,  and  as  it  was  filed  on  that 
date,  it  was  within  time.    Former  opinion  adhered  to. 

Keversed:  Affirmed. 
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Decided  11  December,  1906. 
MOBBISON  t\  OFFICER. 

87  Pac  896. 

Waters — Right  to  Small  Spring — Statute. 

Section  6019,  B.  A  C.  Comp.,  conferring  on  the  owner  of  land  on  which 
spring  or  seepage  water  issues  the  right  to  use  such  water,  was  intended 
to  give  such  water  to  such  owner,  and  he  may  prevent  It  from  passing  off 
his  own  land. 

From  Grant:  George  E.  Davis,  Judge. 

Suit  for  an  injunction,  decree  for  plaintiff  and  defendant 
appeals.  Keversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Errett  Hicks. 

For  respondent  there  was  a  brief  over  the  name  of  V.  0. 
Cozad,  with  an  oral  argument  by  Mr.  William  Rufus  King. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  Finlay  Morrison  against  Floyd  L.  Officer 
to  enjoin  interference  with  the  use  of  water  issuing  from  a 
spring.  The  facts  are  that,  on  December  5,  1894,  the  State 
of  Oregon  executed  to  the  defendant  a  deed  to  the  northwest 
quarter  of  the  southeast  quarter  of  section  36  in  township  11, 
south  of  range  25  east  in  Grant  County,  ever  since  which  he 
has  been  the  owner  in  fee  thereof.  The  state,  on  February 
15,  1901,  also  entered  into  a  contract  with  the  plaintiff  for  the 
sale  of  the  northeast  quarter  of  the  southeast  quarter  of  that 
section,  township,  and  range,  and  five  years  thereafter  he  dug 
a  ditch  from  a  swale  on  the  land  last  described,  and  conducted 
to  a  part  thereof  water  which  he  intended  to  use  in  irrigating 
a  garden.  The  defendant  thereafter  cut  two  ditches  on  his 
land  from  such  swale,  and  diverted  all  the  water  therein, 
whereupon  this  suit  was  commenced,  resulting  in  a  decree  as 
prayed  for  in  the  complaint,  and  he  appeals. 

The  testimony  shows  that  a  perennial  spring  issues  from 
the  defendant's  land  at  a  point  about  120  yards  from  the  east 
line  thereof,  the  water  from  which  reaches  a  point  about  150 
yards  on  the  plaintiff's  premises  where  it  disappears.  Though 
there  is  a  conflict  in  the  testimony,  we  thiiik  the  great  weight 
thereof   supports   the   defendant's   contention   that   the   water 
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does  not  usually  appear  on  the  surface,  but,  issuing  from  the 
spring  on  the  side  of  a  hill,  it  makes  its  way,  without  channel 
or  banks,  through  brush  and  grass,  moistening  the  ground  for 
a  space  about  30  feet  in  width,  the  distance  mentioned,  and 
that  where  cattle  have  made  tracks  in  the  damp  soil,  water  may 
be  seen,  but  it  does  not  flow  until  confined  in  a  ditch.  No 
controversy  exists  as  to  the  quantity  of  water  which  the  spring 
affords,  for  each  party  admits  that  it  does  not  exceed  three- 
fourths  of  an  inch,  miners'  measurement.  The  statute  regu- 
lating the  use  of  water,  contains  the  following  clause: 

"Provided,  that  the  person  upon  whose  land  seepage  or 
spring  waters  first  arise,  shall  have  the  right  to  the  use  of 
such  waters :"  B.  &  C.  Comp.  §  5019. 

This  act  was  passed  February  22,  1893  (Laws  1893,  p.  150), 
when  the  state  was  the  owner  in  fee  of  the  lands  hereinbefore 
described.  The  clause  adverted  to  is,  in  our  opinion,  a  grant 
of  the  exclusive  right  to  the  use  of  the  unappropriated  water 
specified  to  the  person  upon  whose  land  such  water  first  arises, 
and  was  probably  a  recognition  of  a  practice  prevailing  in  the 
arid  region  of  the  United  States,  that  the  title  to  lands  con- 
taining water  issuing  from  the  sources  mentioned  had  been 
secured,  so  that  the  water  might  be  used  for  domestic  or  stock 
purposes,  and  that  the  quantity  indicated  did  not  appear  to 
the  legislative  assembly  to  be  more  than  was  reasonably  neces- 
sary to  supply  such  use. 

When  a  spring  furnishes  a  stream  of  water  that  rises  to  the 
surface,  the  right  of  appropriation  attaches  (Brosnan  v.  Harris, 
39  Or.  148,  65  Pac.  867,  54  L.  E.  A.  628,  87  Am.  St.  Rep. 
649),  but  where,  as  in  the  case  at  bar,  the  admitted  quantity 
is  so  insignificant  that  a  surface  stream  is  impossible,  when 
spread  over  the  width  of  ground  mentioned,  the  use  of  the 
water  belongs  to  the  person  upon  whose  land  it  first  arises.  A 
small  part  of  plaintiff's  land  was,  before  the  diversion,  moist- 
ened by  water  from  the  spring,  and  it  is  possible  that  such 
portion  might  be  classed  as  a  "water  course,"  on  the  theory 
that  the  law  of  gravitation  compelled  the  water  to  take  that 
direction  because  of  the  conformation  of  the  land.     The  testi- 
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raony  shows,  however,  that  there  are  no  banks  to  such  course 
on  plaintiff's  premises,  and,  unless  there  is  a  bank  or  ripa  on 
his  land,  he  cannot  be  a  riparian  proprietor  within  the  mean- 
ing of  that  term.  The  disposal  of  the  use  of  water  may  be  con- 
trolled by  the  legislature  when  its  acts  designed  for  that  pur- 
pose do  not  violate  the  fundamental  law  by  trenching  upon 
the  rights  of  property,  and,  believing  that  in  the  present  in- 
stance the  clause  of  the  statute  quoted  does  not  invade  such 
provisions,  and  that  the  plaintiff  secured  his  contract  of  pur- 
chase with  knowledge  of  the  act,  the  decree  is  reversed  and  the 
suit  dismissed.  Reversed. 


Decided  11  December,  1906. 
WILLIAMS  17.  FIRST  NATIONAL  BANK. 

87  Pac.  890. 
Actual  Notice  of  Lien. 

1.  The  statement  by  one  of  the  payees  of  a  note  to  the  cashier  of  a 
bank  at  which  he  left  It  for  collection,  that  he  had  a  mortgage  on  the 
maker's  sheep  to  secure  the  note  constitutes  actual  notice  to  such  bank  of 
the  mortgage  so  referred  to,  though  it  also  secured  the  payment  of  another 
note  that  was  not  referred  to. 

Effbct  op  Record  op  Unacknowledged  Chattel  Mortgage. 

2.  Under  Sections  5630  and  6631,  B.  A  C.  Comp.,  providing  that  chattel 
mortgages  "shall"  be  acknowledged  by  the  maker  and  that  "such"  mort- 
gages may  be  recorded,  an  unacknowledged  chattel  mortgage  is  not 
entitled  to  be  recorded  and  its  presence  in  the  record  books  does  not 
Impart  to  any  one  notice  of  its  existence. 

Effect  of  Actual  Knowledge  op  Prior  Chattel  Mortgage. 

3.  Persons  taking  chattel  mortgages  on  property  with  actual  knowl- 
edge of  a  prior  mortgage  are  not  mortgagees  "in  good  faith"  within  the 
meaning  of  Section  5688,  B.  ft  C.  Comp.,  and  their  mortgages  are  not 
entitled  to  precedence,  though  the  prior  mortgage  was  unacknowledged,  in 
consquence  of  which  its  actual  record  was  not  notice. 

Chattel  Mortgage — Removal  to  Another  County — Knowledge. 

4.  The  effect  of  actual  knowledge  of  an  existing  prior  unrecorded 
chattel  mortgage  is  not  affected  by  a  removal  of  the  property  to  another 
county,  Section  5632,  B.  ft  C.  Comp.,  being  applicable  only  to  subsequent 
lienors  for  a  valuable  consideration  and  without  notice. 

From  Grant:  George  E.  Davis,  Judge. 

Statement  by  Mr.  Justice  Hailey. 

This  is  an  action  by  S.  S.  Williams  and  another  against  the 
First  National  Bank  of  Ontario  and  others  to  recover  posses- 
sion of  2,316  sheep  mortgaged  to  plaintiffs  by  L.  S.  Wicker- 
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sham,  the  owner  thereof,  who  afterwards  mortgaged  them  to 
the  defendant  bank,  which  claims  a  right  to  their  possession 
Under  its  mortgage.  The  case  was  tried  by  the  court  without 
the  intervention  of  a  jury,  upon  an  agreed  statement  of  facts, 
from  which  it  appears  that  on  August  2,  1902,  Wickersham 
gave .  plaintiffs  a  mortgage  upon  the  sheep  in  controversy  to 
secure  the  payment  of  $4,125,  part  of  the  purchase  price  thereof, 
evidenced  by  two  notes,  one  for  $500  due  July  15,  1903,  and 
the  other  for  $3,625  due  September  15,  1904,  with  interest  at 
10  per  cent  per  annum  from  September  15,  1902,  payable  an- 
nually, which  mortgage  was  properly  executed  and  witnessed 
but  not  acknowledged,  and  was,  on  October  1,  1902,  recorded  in 
Malheur  County,  and  on  July  8,  1904,  in  Grant  County;  that 
on  July  8,  1903,  Wickersham  gave  the  defendant  First  Na- 
tional Bank  of  Ontario  a  mortgage  on  the  same  sheep  to  secure 
the  payment  of  a  promissory  note  for  $500  that  day  executed 
by  him  to  the  bank,  and  due  in  six  months  after  date,  which 
mortgage  was  properly  executed,  witnessed,  and  acknowledged, 
and  on  the  next  day  recorded  in  Malheur  County,  and  after- 
wards, on  the  29th  day  of  June,  1904,  recorded  in  Grant 
County,  to  which  latter  county  the  sheep  covered  by  said  mort- 
gages had  been  removed  on  the  15th  day  of  June,  1904.  In 
July,  1904,  the  defendant  bank  obtained  possession  of  all  the 
sheep  covered  by  its  mortgage  by  an  action  of  claim  and  de- 
livery commenced  by  it  against  the  mortgagor  Wickersham, 
and  thereafter,  on  July  13,  1904,  the  plaintiffs  commenced 
this  action  of  claim  and  delivery  for  the  sheep  against  the 
bank  and  other  defendants  herein,  but,  according  to  the  stipu- 
lated facts,  the  other  defendants  have  no  interest  in  this  action. 

It  is  further  agreed  that  on  the day  of  June,  1903, 

prior  to  the  execution  and  delivery  by  Wickersham  of  the 
mortgage  to  the  defendant  bank,  one  of  the  plaintiffs,  I.  S. 
Goodwin,  went  to  the  bank  and  left  with  E.  H.  Test,  its  cash- 
ier, for  collection,  the  $500  note  secured  by  plaintiffs'  mort- 
gage, "and  then  and  there  informed  the  said  cashier  that  he, 
the  said  Goodwin,  and  S.  S.  Williams  had  a  chattel  mortgage 
upon  the  sheep  owned  by  the  said  Wickersham,  and  which  are 


Dec.  1906]    Williams  v.  First  National  Bank.  573 

described  in  the  mortgages  of  both  plaintiffs  and  defendant 
bank/'  It  is  also  stipulated  that  default  had  been  made  in  the 
conditions  of  both  mortgages;  and  that  Test  was  cashier  of 
the  bank  when  its  mortgage  was  taken,  and  witnessed  the  same. 
There  are  other  facts  stipulated,  but,  not  deeming  them  neces- 
sary to  the  determination  of  the  questions  involved  in  this  suit, 
we  refrain  from  reciting  them.  The  court  entered  judgment  in 
favor  of  the  plaintiffs  for  the  possession  of  the  mortgaged  prop- 
erty and  costs,  it  appearing  from  the  record  that  possession  of 
the  sheep  had  been  obtained  by  the  plaintiffs  theretofore  by 
affidavit  and  an  undertaking  as  provided  by  the  Code  in  actions 
for  claim  and  delivery.  From  this  judgment,  the  defendant 
bank  appealed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  V.  0. 
Cozad  and  Errett  Hicks,  with  an  oral  argument  by  Mr.  Hicks. 

For  respondents  there  was  a  brief  with  oral  arguments  by 
Mr.  William  Rufus  King  and  Mr.  William  Henry  Brooke. 

Mr.  Justice  Hailey  delivered  the  opinion  of  the  court. 

1.  The  defendant  urges  two  questions  only:  "First,  was 
there  actual  notice  to  the  bank  of  the  existence  of  plaintiffs9 
mortgage  at  the  time  of  taking  its  own  mortgage?  and,  sec- 
ond, if  there  was  such  notice,  was  it  sufficient  to  cure  the  de- 
fect in  the  execution  of  plaintiff's  mortgage,"  caused  by  the 
want  of  an  acknowledgment  thereto?  As  stated  in  the  lan- 
guage of  defendant's  brief,  "the  notice  to  the  cashier  was  given 
when  one  of  the  plaintiffs  presented  for  collection  the  $500 
note  described  in  plaintiffs'  mortgage  and  told  the  cashier  the 
plaintiffs  had  a  mortgage  on  the  sheep  of  Wickersham,  the 
maker  of  the  note,"  and  it  is  admitted,  in  the  agreed  statement 
of  facts,  that  the  sheep  referred  to  were  those  covered  by  the 
two  mortgages.  Defendant  claims  that  this  notice  is  not  suffi- 
cient, in  that  "it  does  not  appear  to  what  this  notice  extended, 
nor  does  it  appear  that  the  other  note  described  in  the  mort- 
gage was  mentioned."  How  actual  notice  of  the  mortgage 
could  have  been  given  more  directly  than  by  these  admitted 
facts,  we  fail  to  see,  unfess  by  producing  and  exhibiting  the 
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mortgage  itself  or  reciting  its  contents.  The  notice  clearly 
extended  to  the  sheep  upon  which  defendant  afterwards  took 
its  mortgage,  and  had  reference  to  the  mortgage  given  thereon 
to  plaintiffs,  in  which  both  notes  secured  thereby  were  men- 
tioned. The  cashier  was  told  by  one  of  the  mortgagees  of  its 
existence,  and  could  have  learned  from  the  same  source  its  full 
terms,  and  such  notice  was  sufficient :  Bohlman  v.  Coffin,  4  Or. 
313,  318;  Musgrove  v.  Bonser,  5  Or.  313,  317  (20  Am.  Rep. 
737) ;  Manaudas  v.  Mann,  14  Or.  450,  452  (13  Pac.  449) ; 
Raymond  v.  Flavel,  27  Or.  219,  241  (40  Pac.  158) ;  Crossen  v. 
Oliver,  37  Or.  514,  521  (61  Pac.  885).  No  question  is  raised 
that  notice  to  the  cashier  was  not  notice  to  the  bank  in  this 

CHfetJ. 

2.  Section  5630,  B.  &  C.  Comp.,  provides : 

"Any  mortgage,  deed  of  trust,  conveyance  or  other  instru- 
ment of  writing  intended  to  operate  as  a  mortgage  of  per- 
sonal property  alone,  or  with  real  property,  shall  be  executed, 
witnessed  and  acknowledged,  or  certified  or  proved,  in  the 
same  manner  as  a  conveyance  of  real  property." 

Section  5631,  B.  &  C.  Comp.,  provides: 

"Any  such  mortgage    *     *    may  be  recorded,"  etc. 

The  mortgage  to  plaintiffs,  not  having  been  acknowledged, 
was  not  entitled  to  record  under  the  section  last  mentioned, 
which  limits  the  right  of  record  to  such  mortgages  and  other 
instruments  mentioned  in  Section  5630  as  "shall  be  executed, 
witnessed,  and  acknowledged,  or  certified  or  proved,  in  the 
same  manner  as  a  conveyance  of  real  property."  The  mere 
record  of  such  unacknowledged  mortgage  would,  therefore,  im- 
port no  notice  of  its  existence,  and  it  must,  therefore,  be  treated 
as  an  unrecorded  mortgage:  Musgrove  v.  Bonser9  5  Or.  313 
316  (20  Am.  Rep.  737) ;  Fleschner  v.  Sumpier,  12  Or.  161, 
167  ('6  Pac.  506) ;  Walker  v.  Goldsmith,  14  Or.  125  (12  Pac. 
537) ;  Jones,  Chat.  Mort.  (4  ed.)  §  248. 

3.  Defendant  contends  that  plaintiffs'  mortgage,  not  having 
been  acknowledged  in  accordance  with  Section  5630,  B.  &  C. 
Comp.,  is  not  within  the  terms  of  the  recording  act  referred 
to  (Section  5631),  and  that  only  such  mortgages  as  are  exe- 
ecuted,  witnessed  and  acknowledged,  or  certified  or  proved,  in 
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the  same  manner  as  a  conveyance  of  real  property  come  with- 
in the  terms  of  Section  5633,  B.  &  C.  Comp.,  which  pro- 
vides: 

"Every  mortgage,  deed  of  trust,  conveyance,  or  instrument 
of  writing  intended  to  operate  as  a  mortgage  of  personal  prop- 
erty, cither  alone  or  with  real  property,  hereafter  made,  which 
shall  not  be  accompanied  with  immediate  delivery  and  fol- 
lowed by  the  actual  and  continual  change  of  possession  of  the 
personal  property  mortgaged,  or  which  shall  not  be  recorded 
as  provided  in  Section  5631,  shall  be  void  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith  and  for  a  valuable 
consideration  of  the  same  personal  property,  or  any  portion 
thereof." 

In  other  words,  it  is  contended  that  an  unrecorded  mortgage 
which  does  not  strictly  conform  to  the  provisions  of  Section  5630, 
is  void  as  to  subsequent  mortgagees  and  third  parties,  even  though 
they  take  with  notice  of  its  existence.  In  support  of  this 
claim  several  cases  are  cited  from  other  states,  based  upon 
statutes  which  were  found  upon  examination  to  make  no  limi- 
tation upon  the  character  of  third  persons  against  whom  an  un- 
recorded mortgage  is  declared  void,  and  are  radically  different 
in  that  respect  from  our  statute  which  expressly  declares  that 
such  mortgages  "shall  be  void  as  against  subsequent  purchasers 
and  mortgagees  in  good  faith  and  for  a  valuable  consideration 
of  the  same  personal  property."  The  effect  of  this  statute  is 
to  limit  its  operation  to  the  classes  mentioned,  and  clearly 
implies  that  such  mortgage  is  valid  as  to  all  others  without 
being  recorded.  In  Harms  v.  Silva,  91  Cal.  639  (27  Pac 
1088),  under  a  statute  which  provided  that  a  mortgage  was 
void  as  against  creditors  of  the  mortgagor  and  subsequent  pur- 
chasers and  incumbrancers  of  the  property,  in  good  faith  and 
for  value,  unless  accompanied  by  a  certain  affidavit  and  ac- 
knowledgment, proved,  certified  and  recorded  in  like  manner 
as  grants  of  real  property,  it  was  held  that  an  unacknowl- 
edged chattel  mortgage  was  valid  as  against  a  subsequent  mort- 
gagee of  the  same  property  who  took  with  full  knowledge  of 
such  prior  mortgage,  and  that,  having  so  taken,  he  was  not  an 
incumbrancer  in  good  faith. 
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In  Mendenhall  v.  KtUtz,  14  Wash.  453  (44  Pac.  872),  under 
a  similar  statute,  a  chattel  mortgage,  unaccompanied  by  the 
statutory  affidavit,  and  unacknowledged  and  unrecorded  in  the 
county  where  the  property  was  sold  to  defendant  until  after 
the  sale,  was  held  valid  against  a  defendant  who  had  knowl- 
edge of  its  existence  at  the  time  he  purchased.  In  that  case 
the  court  by  Anders,  J.,  said:  "No  one  can  become  a  pur- 
chaser or  an  incumbrancer  of  property  in  good  faith,  if  he 
have  notice  of  a  pre-existing  mortgage,  although  such  mort- 
gage may  not  be  recorded  or  verified  in  accordance  with  the 
statute."  To  the  same  effect  are  Roy  v.  Scott,  11  Wash.  406 
(39  Pac.  679),  and  Darland  v.  Levins,  1  Wash.  582  (20  Pac. 
309).  In  the  latter  .case,  subsequent  mortgagees  and  pur- 
chasers of  a  band  of  sheep,  all  of  whom  took  with  notice  of  a 
prior  unrecorded  mortgage  thereon  for  the  purchase  price 
thereof,  claimed  that  such  prior  mortgage  was  void  as  to  them, 
but  their  claim  was  denied.  This  court  has  held  in  Manaudas 
v.  Mann,  14  Or.  450  (13  Pac.  449),  that  an  unacknowledged 
deed  is  valid  between  the  parties  and  all  others  chargeable  with 
actual  notice,  and  in  Security  Trust  Co.  v.  Loeweriberg,  38  Or. 
163  (62  Pac.  647),  that  an  instrument  affecting  lands,  "al- 
though not  executed  or  acknowledged  so  as  to  make  it  a  formal 
mortgage,  is,  nevertheless,  effective  between  the  parties  and 
subsequent  purchasers,  or  attaching  creditors  with  notice." 
Considering  our  statutes  regarding  the  conveyances  of  real 
property,  which  are  similar  in  effect  to  those  regarding  chattel 
mortgages,  we  think  the  principle  involved  in  the  foregoing 
cases  is  the  same  as  in  the  case  at  bar.  The  defendant,  having 
had  notice  of  the  plaintiffs'  mortgage  prior  to  taking  its  own, 
had  all  the  notice  the  record  of  such  mortgage  could  afford, 
and  should  be  bound  by  such  notice.  To  hold  otherwise  would 
make  laws  intended  to  prevent  fraud  the  very  instruments  of 
fraud:  Jackson  v.  Burgott,  10  Johns.  462  (6  Am.  Dec.  349). 
Eecording  acts  are  for  the  purpose  of  giving  notice  to  those 
who  have  none,  and  thereby  preventing  wrong,  and  not  for  the 
purpose  of  giving  undue  advantage  to  those  who  have  notice 
and  thus  enabling  them  to  perpetrate  wrong.  The  defendant, 
having  notice,  was  not  a  mortgagee  in  good  faith. 
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4.  Under  these  circumstances  the  defendant  could  gain  no 
advantage  by  recording  its  mortgage  in  Grant  County  after 
the  removal  of  the  sheep  to  that  county,  for  Section  5632,  B. 
&  C.  Comp.,  regulating  the  filing  of  mortgages  in  other  coun- 
ties to  which  the  mortgaged  property  may  be  removed,  applies 
the  same  test  of  good  faith  and  valuable  consideration  to  sub- 
sequent mortgagees  in  such  counties  as  in  the  original  county. 
The  removal  of  the  sheep  to  Grant  County  did  not  remove  the 
defendant's  knowledge  of  the  plaintiffs  mortgage  thereon. 

The  judgment  is  affirmed.  Affirmed. 


Argued  19  June,  decided  26  June,  1906. 
STATE  t\  JEWETT. 
85  Pac  994. 
Subornation  of  Pkrjury — Sufficiency  of  Indictment  as  to  Manner 
of  Committing  the  Crime. 

1.  An  indictment  for  subornation  of  perjury  is  sufficient  as  to  the 
manner  of  being  sworn  when  it  appears  therein  that  the  witness  was  "in 
due  manner  sworn,"  since  that  is  equivalent  to  a  charge  that  such  witness 
was  "duly  sworn." 

Idem — Charge  as  to  Where  the  False  Statement  Was  Presented. 

2.  An  indictment  charging;  the  subornation  of  perjury  by  procuring  a 
false  oath  to  be  made  and  setting  out  the  entire  paper,  which  is  addressed 
to  a  certain  public  board,  need  not  specifically  charge  that  the  oath  was 
presented  to  any  one,  since  the  facts  in  that  particular  are  apparent  from 
the  paper  itself. 

Same — Identity  of  Person. 

3.  Where  an  Indictment  for  subornation  of  perjury  alleged  to  have 
been  committed  with  reference  to  an  application  for  the  purchase  of  school 
lands  charges  that  the  applicant  made  her  application  to  purchase  the 
land  described  for  her  own  benefit,  and  not  for  the  purpose  of  speculation, 
that  she  had  made  no  contract  or  agreement,  express  or  implied,  for  the 
sale  or  disposal  of  the  lands,  and  that  the  application,  oath  and.  jurat 
were  of  the  following  tenor,  which  are  then  set  out  in  full,  such  allega- 
tions sufficiently  show  that  the  affidavit  had  reference  to  the  application, 
that  the  person  who  signed  the  affidavit  is  the  same  person  who  signed 
the  application,  and  that  the  lands  described  in  the  application  are  Iden- 
tical with  those  referred  to  in  the  affidavit 

Same — Charging  Power  to  Receive  an  Oath. 

4.  The  State  Land  Board  of  this  state  being  a  board  provided  for  by 
the  constitution,  it  is  not  necessary  that  an  indictment  for  suborning  per- 
jury before  such  board  shall  show  that  the  board  was  duly  constituted 
or  had  authority  to  consider  the  paper  in  which  It  is  claimed  the  perjury 
was  committed. 

Same — Charging  the  Purpose  of  the  False  Oath. 

5.  An  indictment  for  subornation  of  perjury  in  connection  with  an 
application  to  purchase  school  lands  alleged  that  when  the  applicant  was 

(48th  Or.— 37) 
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sworn  she  did  not  intend  to  purchase  the  lands  for  her  own  benefit  as  she 
affirmed,  but  for  the  purpose  of  speculation,  and  had  prior  thereto  con- 
tracted to  sell  the  land  to  defendant,  which  contract  was  then  in  full 
force,  and  that  defendant  knowingly  and  willfully  incited  her  to  testify 
falsely  "in  the  manner  aforesaid  for  the  purposes  herein  specified."  The 
indictment  also  charged  that  defendant  procured  her  to  take  her  oath  to 
the  effect  that  she  then  and  there  made  application  to  purchase  the  lands, 
and  that  it  was  necessary  for  her  to  make  such  oath  in  order  to  procure 
such  school  lands  from  the  state,  and  that  she  acquired  the  lands  from 
the  state  by  means  thereof  for  the  purposes  specified.  Held,  that  such 
allegations  were  sufficient  to  show  the  purpose  for  which  defendant  pro- 
cured the  applicant  to  make,  and  for  which  she  made  the  false  oath  and 
affidavit,  and  for  which  such  affidavit  was  used. 
Same— •Chaboinq  Details  of  Falsity. 

6.  Where  an  indictment  for  subornation  of  perjury  In  .connection  with 
an  application  to  purchase  school  lands  alleges  that  at  the  time  the  appli- 
cant made  the  affidavit  she  did  not  intend  to  purchase  the  lands  for  her 
own  benefit,  but  for  speculation,  and  then  had  a  contract  to  sell  the  lands 
to  defendant,  and  that  she  well  knew  that  her  application  was  made  for 
the  purposes  specified,  the  indictment  is  not  objectionable  in  not  alleging 
that  the  applicant  had  made  a  contract  for  the  sale  or  disposal  of  the 
lands  in  case  she  was  permitted  to  purchase,  since  the  existence  of  the 
contract  may  be  inferred  from  what  is  stated. 

Same — Terms  of  Contract. 

7.  Under  B.  &  C.  Comp.,  1 1821,  declaring  that  an  indictment  for  sub- 
ornation of  perjury  need  not  set  forth  the  pleadings,  record,  or  proceed- 
ings with  which  the  oath  is  connected,  an  indictment  for  subornation  of 
perjury  alleged  to  have  been  committed  in  connection  with  an  application 
to  purchase  school  lands  in  which  it  was  charged  the  applicant  falsely 
stated  under  oath  that  she  had  no  contract  to  sell  or  dispose  of  the  lands, 
was  not  objectionable  for  failure  to  set  out  the  terms  of  the  alleged  con- 
tract or  the  facts  showing  such  contract. 

Same— Knowledge  of  Falsity. 

8.  Where  an  Indictment  for  subornation  of  perjury  in  connection  with 
an  application  to  purchase  certain  school  lands  alleged  that  the  applicant 
falsely,  knowingly,  and  willingly  swore  that  the  proposed  purchase  was 
for  her  own  benefit  and  not  for  speculation,  and  that  she  had  made  no 
contract  for  the  sale  of  the  lands,  but  that  she  at  that  time  did  not  Intend 
to  purchase  for  her  own  benefit,  and  had  a  contract  to  sell  to  defendant, 
and  knew  that  her  application  was  made  for  such  purpose,  and  that 
defendant  knowingly  procured  her  to  testify  falsely,  and  knew  that  she 
did  not  believe  her  testimony  to  be  true,  the  indictment  sufficiently  alleged 
knowledge  on  the  part  of  both  parties. 

Construction  of  Indictments. 

9.  An  Indictment  is  sufficient  if  it  contains  all  the  necessary  averments 
directly  stated  or  by  fair  inference,  and  is  not  bad  because  such  state- 
ments must  be  separated  from  superfluous  matters  inappropriately  added. 

From  Marion :  George  H.  Burnett,  Judge. 

Statement  by  Mr.  Justice  Hailey. 

On  April  28,  1905,  the  grand  jury  of  Marion  County,  Oregon, 
returned  the  following  indictment,  omitting  the  formal  parts, 
against  the  defendant : 
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"F.  W.  Jewett  is  accused  by  the  grand  jury  in  and  for  Marion 
County  and  State  of  Oregon,  by  this  indictment,  of  the  crime 
of  subornation  of  perjury,  committed  as  follows: 

The  said  P.  W.  Jewett,  on  the  6th  day  of  August,  1902,  in 
the  County  of  Marion  and  State  of  Oregon,  then  and  there  be- 
ing, did  then  and  there  feloniously,  willfully,  knowingly  and 
corruptly  suborn,  incite,  instigate  and  procure  one  Emily  A. 
Thatcher  to  appear  in  person  before  A.  0.  Condit,  a  notary 
public  for  the  State  of  Oregon,  to  take  her  corporal  oath  before 
said  notary  public  and  upon  her  oath  so  taken  to  testify,  depose 
and  swear  before  said  notary  public  in  substance  and  effect  that 
she,  the  said  Emily  A.  Thatcher,  then  and  there  made  applica- 
tion to  purchase  the  following  described  school  land,  to  wit : 
The  northwest  quarter  of  section  }6,  township  11  south,  range 
27  east  of  Willamette  Meridian  in  Grant  County,  Oregon,  con- 
taining one  hundred  and  sixty  acres ;  that  the  proposed  purchase 
was  made  for  the  benefit  of  her,  the  said  Emily  Thatcher,  and 
not  for  the  purpose  of  speculation,  and  that  she,  the  said  Emily 
A.  Thatcher,  had  made  no  contract  or  agreement,  expressed  or 
implied,  for  the  sale  or  disposition  of  said  aforedescribed  land, 
which  said  application,  oath  and  jurat  were  then  and  are  of  the 
tenor  following,  to  wit : 

'application  to  purchase. 
To  the  State  Land  Board : 

I  hereby  apply  to  purchase  the  following  described  school 
land,  situated  in  Grant  Conuty,  Oregon,  to  wit:  the  northwest 
quarter  of  section  16,  township  11  south,  range  27  east  of  Wil- 
lamette Meridian,  all  in  township  11,  range  27  east,  containing 
160  acres,  and  I  agree  to  pay  for  the  same  according  to  law. 

Emily  A.  Thatcher. 
(Signature  of  Applicant.) 

This  6th  day  of  August,  A.  D.,  1902. 
State  of  Oregon,  County  of  Marion— ss. 

I,  Emily  A.  Thatcher,  being  first  duly  sworn,  say  that  I  am 
over  eighteen  years  of  age;  that  I  am  a  native  born  citizen  of 
the  United  States;  that  the  proposed  purchase  is  for  my  own 
benefit  and  not  for  the  purpose  of  speculation ;  that  I  have  made 
no  contract  or  agreement,  express,  or  implied1  for  the  sale  or 
disposition  of  the  land  applied  for  in  case  I  am  permitted  to 
purchase  the  same,  and  that  there  is  no  valid  adverse  claim 
thereto.  Emily  A.  Thatcher. 

(Signature  of  Applicant.) 

Subscribed  and  sworn  to  before  me  this  6th  day  of  August, 
1902.  A.  O.  Condit, 

(Seal.)  Notary  Public  for  Oregon/ 
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"And  the  said  Emily  A.  Thatcher  in  consequence  of  and  by 
means  of  said  felonious,  willful  and  corrupt  subornation,  incite- 
ment, procurement  and  instigation  of  the  said  defendant  F.  W. 
Jewett,  on  said  6th  day  of  August,  1902,  in  said  county  and 
state,  did  then  and  there  appear  in  person  before  the  said  A.  0. 
Condit,  a  notary  public  for  the  State  of  Oregon,  and  then  and 
there  was  in  due  manner  sworn  by  the  said  A.  0.  Condit  as  such 
notary  public,  and  then  and  there  testified  and  took  her  oath 
before  the  said  A.  0.  Condit  as  such  notary  public  to  the  effect 
that  the  matters  and  facts  set  forth  in  said  application  and  cer- 
tificate were  true;  the  said  A.  0.  Condit  then  and  there  being 
a  duly  appointed,  acting  and  qualified  notary  public  of  and  for 
the  State  of  Oregon  and  as  such  notary  public  then  and  there 
being  competent  and  authorized  by  law  to  administer  the  said 
oath  to  her,  the  said  Emily  A.  Thatcher,  and  the  matter  in 
which  the  said  Emily  A.  Thatcher,  was  so  sworn  and  took  her 
oath  as  aforesaid  before  the  said  A.  0.  Condit  as  such  notary 
public,  as  aforesaid,  being  then  and  there  a  matter  in  which  a 
law  of  the  State  of  Oregon  then  authorized  an  oath  to  be  admin- 
istered and  then  and  there,  at  and  upon  the  taking  of  the  said 
oath  by  the  said  Emily  A.  Thatcher  before  said  A.  0.  Condit, 
notary  public,  became  and  was  a  material  matter  and  question 
under  the  laws  of  Oregon  whether  she,  the  said  Emily  A. 
Thatcher,  was  over  eighteen  years  of  age ;  a  citizen  of  the  United 
States;  that  the  proposed  purchase  was  for  her,  the  said  Emily 
A.  Thatcher's  own  benefit  and  not  for  the  purpose  of  specula- 
tion ;  whether  she,  the  said  Emily  A.  Thatcher,  had  made  a  con- 
tract or  agreement,  expressed  or  implied,  for  the  sale  or  dispo- 
sition of  said  land  in  case  she,  the  said  Emily  A.  Thatcher,  was 
permitted  to  purchase  the  same  and  whether  there  was  any  valid 
adverse  claim  thereto,  the  same  being  then  and  there  material 
and  necessary  in  order  to  enable  her,  the  said  Emily  A.  Thatcher, 
to  procure  and  acquire  by  purchase  from  the  State  of  Oregon 
said  aforedescribed  school  lands,  said  school  lands  then  and  there 
being  the  property  of  and  owned  by  the  State  of  Oregon  and 
subject  to  sale  in  the  manner  provided  by  law,  and  the  said 
Emily  A.  Thatcher  being  so  sworn  as  aforesaid,  then  and  there, 
upon  her  corporal  oath  so  taken  as  aforesaid,  did  feloniously, 
falsely,  knowingly,  willfully  and  corruptly  depose,  swear  and 
testify,  amongst  other  things,  before  said  A.  0.  Condit,  notary 
public,  as  aforesaid,  in  substance  and  effect  that  she,  the  said 
Emily  A.  Thatcher,  proposed  to  purchase  said  aforedescribed 
school  lands  for  her,  the  said  Emily  A.  Thatcher's  own  benefit 
and  not  for  the  purpose  of  speculation,  and  that  she,  the  said 
Emily  A.  Thatcher  had  made  no  contract  or  agreement,  expressed 
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or  implied,  for  the  sale  or  disposition  of  the  aforedescribed  land 
so  applied  for  in  case  she,  the  said  Emily  A.  Thatcher,  was  per- 
mitted to  purchase  the  same;  whereas  in  truth  and  in  fact  the 
said  Emily  A.  Thatcher,  at  said  time  when  she  was  so  sworn  and 
took  her  oath  before  said  A.  0.  Condit,  notary  public  as  afore- 
said,  did  not  intend  to  purchase  said  school  lands  from  the  said 
State  of  Oregon  for  her,  the  said  Emily  A.  Thatcher's  own  bene- 
fit but  for  the  purpose  of  speculation  and  had,  prior  thereto, 
made  a  contract  for  the  sale  and  disposition  of  said  land  to  P. 
W.  Jewett,  said  contract  then  and  there  being  in  full  force  and 
effect,  and  by  reason  of  said  false,  fraudulent,  felonious  and  cor- 
rupt oath  so  taken  by  the  said  Emily  A.  Thatcher  before  the 
said  A.  0.  Condit,  as  such  notary  public,  she,  the  said  Emily  A. 
Thatcher,  was  thereby  enabled  to  and  did  file  said  application 
with  the  clerk  of  the  State  Land  Board  of  the  State  of  Oregon 
and  acquired  by  means  thereof  said  lands  from  the  State  of  Ore- 
gon for  the  purposes  herein  specified ;  and  whereas  in  truth  and 
in  fact  the  said  Emily  A.  Thatcher,  at  the  time  of  making  said 
application  and  taking  her  corporal  oath  before  the  said  A.  0. 
Condit,  notary  public  as  aforesaid,  well  knew  that  said  appli- 
cation was  made  for  the  purposes  herein  specified ;  and  whereas 
in  truth  and  in  fact  the  said  F.  W.  Jewett  then  and  there  fel- 
oniously, knowingly,  willfully  and  corruptly  suborned,  incited, 
instigated  and  procured  the  said  Emily  A.  Thatcher  to  testify 
and  depose  falsely  in  the  manner  aforesaid  for  the  purposes 
herein  specified ;  and  whereas  in  truth  and  in  fact  the  said  Em- 
ily A.  Thatcher,  at  the  time  she  was  so  sworn  and  took  her  oath 
and  testified  as  aforesaid  before  the  said  A.  0.  Condit  as  such 
notary  public,  did  not  believe  to  be  true  the  said  matters  so  by 
her  there  testified,  deposed  and  sworn  as  hereinbefore  specified 
and  whereas  in  truth  and  in  fact  the  said  defendant  F.  W.  Jewett, 
at  the  time  and  place  he  so  suborned,  incited,  instigated  and 
procured  the  said  Emily  A.  Thatcher  to  take  her  oath  and  to 
testify,  depose  and  swear  falsely  as  aforesaid,  well  knew  that  the 
said  Emily  A.  Thatcher  did  not  then  and  there  believe  to  be 
true  the  said  matters  which  he,  the  said  defendant,  F.  W.  JeWett, 
so  then  and  there  suborned,  incited,  instigated  and  procured 
her,  the  said  Emily  A.  Thatcher,  to  testify,  depose  and  swear 
before  the  said  A.  0.  Condit,  as  aforesaid ;  and  whereas  in  truth 
and  in  fact  the  said  defendant,  F.  W.  Jewett,  did  not  then  and 
there  believe  to  be  true  the  matters  which  he,  the  said  defendant, 
F.  W.  Jewett,  suborned,  incited,  instigated  and  procured  the  said 
Emily  A.  Thatcher  to  testify,  depose  and  swear  as  hereinbefore 
specified,  and  the  said  defendant,  F.  W.  Jewett,  did  in  the  man- 
ner and  form  aforesaid,  feloniously,  falsely,  willfully  and  cor- 
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ruptly  commit  the  crime  of  subornation  of  perjury,  contrary  to 
the  statutes  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Oregon." 

On  January  4,  1906,  the  defendant  demurred  to  this  indict- 
ment, "for  the  reason  that  the  facts  stated  therein  do  not  con- 
stitute a  crime,"  which  demurrer  was  sustained  by  the  lower 
court  and  the  defendant  discharged,  and  the  state  thereupon 
appealed  to  this  court.  Reversed. 

For  the  State  there  was  a  brief  over  the  names  of  A.  M .  Craw- 
ford,  Attorney  General;  J.  H.  McNary,  District  Attorney,  and 
L.  McNary,  with  oral  arguments  by  Mr.  John  H.  McNary  and 
Mr.  Charles  L.  McNary. 

For  respondent  there  was  a  brief  over  the  names  of  Frederick 
Van  Rensselaer  Holrtim,  William  David  Fenton  and  George 
Greenwood  Bingham,  with  oral  arguments  by  Mr.  Holmcm  and 
Mr.  Fenton. 

Mb.  Justice  Hailey  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  subornation  of  perjury  in  vio- 
lation of  Section  1875,  B.  &  C.  Comp.,  which  provides : 

"If  any  person  authorized  by  any  law  of  this  state  to  take  an 
oath  or  affirmation,  or  of  whom  an  oath  or  affirmation  shall  be 
required  by  such  law,  shall  willfully  swear  or  affirm  falsely  in 
regard  to  any  matter  or  thing  concerning  which  such  oath  or 
affirmation  is  authorized  or  required,  such  person  shall  be  deemed 
guilty  of  perjury,  and  if  any  person  shall  procure  any  other  to 
commit  the  crime  of  perjury,  such  person  shall  be  deemed  guilty 
of  subornation  of  perjury." 

Section  1321,  B.  &  C.  Comp.,  provides: 

"In  an  indictment  for  perjury,  or  subornation  of  perjury,  it 
is  sufficient  to  set  forth  the  substance  of  the  controversy  or  mat- 
ter in  respect  to  which  the  crime  was  committed,  and  in  what 
court,  or  before  whom,  the  oath  alleged  to  be  false  was  taken, 
and  that  the  court  or  person  before  whom  it  was  taken  had  au- 
thority to  administer  it,  with  proper  allegations  of  the  falsity 
of  the  matter  in  which  the  perjury  is  assigned ;  but  the  indict- 
ment need  not  set  forth  the  pleadings,  record  or  procedings  with 
which  the  oath  is  connected,  nor  the  commission  or  authority 
of  the  court  or  person  before  whom  the  perjury  was  committed." 

Under  this  last  section  it  is  sufficient  if  the  indictment  sets 
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forth,  first,  the  substance  of  the  matter  in  respect  to  which  the 
crime  is  committed;  second,  before  whom  the  oath  alleged  to  be 
false  was  taken;  third,  that  the  person  before  whom  it  was  taken 
had  authority  to  administer  it;  and,  fonrth,  proper  allegations 
of  the  falsity  of  the  matter  on  which  the  perjury  is  assigned. 
The  defendant  raises  six  specifiic  objections  to  the  sufficiency  of 
the  indictment  in  this  case,  which  will  be  discussed  in  their 
order. 

1.  It  is  contended  that  the  indictment  does  not  allege  that 
Emily  A.  Thatcher  was  duly  sworn,  and  that  the  allegation  "was 
in  due  manner  sworn"  is  not  sufficient,  and  is  not  equivalent  to 
the  expression  "duly  sworn."  This  contention  is  not  tenable, 
for  it  is  sufficient  to  charge  that  the  person  was  duly  sworn  with- 
out getting  forth  the  form  or  manner  in  which  it  was  done: 
State  v.  Spencer,  6  Or.  153;  2  McClain,  Crim.  Law,  §  874;  16 
Ency.  PL  &  Pr.  331.  The  words  "in  due  manner"  have  the  same 
meaning  as  the  word  "duly:"  3  Words  &  Phrases,  2259-2264; 
Anderson's  Diet.  Law,  385;  3  Century  Diet.  &  Enc.  1795. 

2.  It  is  next  claimed  that  the  indictment  does  not  allege  that 
the  application  set  out  therein  was  made  to  the  State  Land  Board 
of  the  State  of  Oregon,  or  that  the  affidavit  had  reference  to 
that  application,  or  that  the  person  who  signed  the  application 
is  the  same  person  who  signed  the  affidavit,  or  that  the  lands 
described  in  the  application  are  those  referred  to  in  the  affidavit. 
The  application  is  addressed  to  the  State  Land  Board  and  is  for 
the  purchase  of  lands  in  Grant  County,  Oregon,  and  a  copy  of  it 
is  set  out  in  the  indictment.  There  is  only  one  State  Land 
Board  in  this  state,  and  no  board  outside  of  the  state  has  control 
of  any  of  the  state  school  lands  within  this  state,  so  the  appli- 
cation speaks  for  itself. 

3.  The  indictment  charges  "that  she,  the  said  Emily  A. 
Thatcher,  then  and  there  made  application  to  purchase  the  fol- 
lowing described  school  land,  to  wit,"  and  then  describes  the 
lands  set  out  in  the  application;  that  the  proposed  purchase  was 
made  for  the  benefit  of  her,  the  said  Emily  A.  Thatcher,  and 
not  for  the  purpose  of  speculation,  and  that  she,  the  said  Emily 
A.  Thatcher,  had  made  no  contract  or  agreement,  express  or 
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implied,  for  the  sale  or  disposition  of  said  af oredescribed  Lurifi, 
which  said  application,  oath  and  jurat  were  then  and  there  and 
are  of  the  tenor  following,  to  wit,  and  then  sets  out  the  applica- 
tion and  affidavit  in  full.  These  allegations  are  sufficient  to 
show  that  the  affidavit  had  reference  to  the  application  and  that 
the  Emily  A.  Thatcher  mentioned  in  each  was  one  and  the  same 
person,  and  that  the  lands  described  in  the  application  are  those 
referred  to  in  the  affidavit. 

4.  It  is  claimed  that  it  should  have  been  alleged  in  the  in- 
dictment that  the  Oregon  State  Land  Board  was  duly  consti- 
tuted as  required  by  law  and  had  authority  or  jurisdiction  to 
consider  or  act  upon  the  application  of  Emily  A.  Thatcher,  and 
to  allow  her  to  acquire  the  lands.  Under  Section  5  of  Article 
VIII  of  the  Constitution  of  Oregon,  the  Governor,  Secretary  of 
State  and  State  Treasurer  constitute  the  board  of  commission- 
ers  for  the  sale  of  state  lands,  and  are,  therefore,  a  constitutional 
board,  and  we  do  not  think  it  necessary,  in  a  case  of  this  kind, 
to  allege  that  such  board  was  duly  constituted,  or  to  specify  its 
authority  over  state  lands. 

5.  It  is  next  contended  thpt  it  is  not  alleged  in  the  indictment 
that  there  was  any  agreement  or  understanding  between  Emily 
A.  Thatcher  and  the  defendant  that  the  application,  oath,  testi- 
mony or  affidavit  was  made  to  be  used  to  purchase  or  acquire 
the  land  described  in  the  indictment  or  any  other  land ;  nor  that 
said  oath  or  affidavit  was  so  used;  nor  that  the  defendant  pro- 
cured her  to  commit  perjury  for  the  purpose  of  enabling  her  to 
purchase  said  land  or  any  other  land.  The  indictment  alleges  that 
at  the  time  Emily  A.  Thatcher  was  sworn  before  the  notary  she 
did  not  intend  to  purchase  said  lands  for  her  own  benefit,  but 
"for  the  purpose  of  speculation,  and  had,  prior  thereto,  made  a 
contract  for  the  sale  and  disposition  of  said  land  to  said  Jewett, 
said  contract  then  and  there  being  in  full  force  and  effect,"  and 
that  the  defendant  knowingly  and  willfully  incited  her  to  testify 
falsely  "in  the  manner  aforesaid  for  the  purpose  herein  speci- 
fied." It  also  alleges  that  the  defendant  procured  her  to  take 
her  oath  to  the  effect  that  she  "then  and  there  made  application 
to  purchase"  the  lands  mentioned  in  the  indictment,  and  that 
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it  was  necessary  for  her  to  make  the  oath  in  order  to  enable  her 
to  procure  and  acquire  from  the  state  "the  said  aforedescribed 
school  lands,"  and  that  she  acquired  by  means  thereof  said  lands 
from  the  State  of  Oregon  for  the  purposes  specified.  This,  we 
think,  is  a  sufficient  allegation  of  the  facts  showing  the  purpose 
for  which  defendant  procured  her  to  make  and  for  which  she 
made  the  false  oath  and  affidavit  and  for  which  it  was  used. 
These  allegations  clearly  show  that  at  the  time  she  made  the 
oath  she  did  so  by  agreement  with  defendant  and  at  his  instiga- 
tion and  to  be  used  for  the  purpose  of  purchasing  the  lands 
from  the  State  of  Oregon,  and  that  it  was  e^o  used.  In  addition 
it  is  also  alleged  that  the  testimony  alleged  to  be  false  was  mate- 
rial, thus  bringing  the  indictment  within  the  two  methods  used 
for  showing  the  materiality  of  the  testimony  alleged  to  be  false 
in  indictments  for  perjury,  to  wit:  (1)  To  allege  generally  that 
the  testimony  in  question  was  material,  or  (2)  to  allege  in  the 
indictment  facts  which  render  the  materiality  of  the  testimony 
clearly  apparent:  16  Ency.  PL  &  Pr.  343;  2  McClain,  Crim. 
Law,  §§  878,  879. 

6.  Objection  is  made  that  there  is  no  averment  in  the  indict- 
ment that  Emily  A.  Thatcher  had  made  a  contract  for  the  sale 
or  disposition  of  the  lands  in  case  she  was  permitted  to  purchase 
the  same,  and  it  is  claimed  that  the  indictment  should  set  out 
the  terms  of  any  alleged  contract  or  the  facts  showing  such 
alleged  contract.  The  first  objection  is  fully  answered  by  the 
allegations  to  the  effect  that  at  the  time  she  made  the  affidavit 
she  did  not  intend  to  purchase  the  lands  for  her  own  benefit  but 
for  the  purpose  of  speculation,  and  then  had  a  contract  to  sell 
them  to  defendant,  and  that  she  well  knew  that  her  application 
was  made  for  the  purpose  specified. 

7.  As  to  the  second  objection,  the  statute  (Section  1321,  B.  & 
C.  Comp.),  says  "the  indictment  need  not  set  forth  the  pleadings, 
record  or  proceedings  with  which  the  oath  is  connected,"  and 
we  think  it  unnecessary,  in  a  criminal  action  of  this  character, 
to  allege  the  terms  of  the  contract. 

8.  It  is  claimed  that  it  is  not  alleged  in  the  indictment  that 
Emily  A.  Thatcher  knew  that  any  of  the  statements  in  her  al- 
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leged  oath  were  false,  or  that  the  respondent  knew  that  any  of 
the  statements  were  false,  or  knew  that  she  knew  that  they  were 
false.  The  indictment  alleges  that  she  falsely,  knowingly  and 
willfully  swore  that  the  proposed  purchase  was  for  her  own  bene- 
fit, and  not  for  the  purpose  of  speculation,  and  that  she  had 
made  no  contract  for  the  sale  of  the  lands,  and  that  at  the  time 
she  so  swore  she  did  not  intend  to  purchase  for  her  own  benefit, 
and  then  had  a  contract  to  sell  to  defendant,  and  that  she  knew 
her  application  was  made  for  such  purposes,  and  that  the  defend- 
ant knowingly  procured  her  to  testify  falsely  in  the  manner  afore- 
said, and  knew  that  she  did  not  believe  her  testimony  to  be  true. 
These  facts,  we  think,  sufficiently  alleged  knowledge  on  the  part 
of  both  parties,  if  such  allegation  is  necessary  under  our  statute: 
State  v.  Ah  Lee,  18  Or.  542  (23  Pac.  424). 

9.  If  the  necessary  averments  appear  in  any  form  or  may  by 
fair  construction  be  found  anywhere  within  the  text  of  the  in- 
dictment, it  is  sufficient :  United  States  v.  Howard  (D.  C.)  132 
Fed.  334.  While  the  indictment  in  this  case  is  unnecessarily 
incumbered  by  what  one  author  has  been  pleased  to  call  "im- 
mense masses  of  surplusage,"  yet  we  think  it  contains  sufficient 
allegations  to  constitute  the  crime  of  subornation  of  perjury. 
It  sets  forth  (1)  the  substance  of  the  matter  in  respect  to  which 
the  crime  was  committed;  that  is,  the  application  to  purchase 
school  lands  and  the  oath  required  therefor;  (2)  the  name  of 
the  person  before  whom  the  oath  was  taken;  (3)  that  he  had  au- 
thority to  administer  it;  (4)  proper  allegations  of  the  falsity 
of  the  testimony  given  before  him  and  the  materiality  of  the 
matter  testified  to;  (5)  proper  charges  of  procurement  on  the 
part  of  the  defendant,  and  those  under  Section  1321,  B.  ft  C. 
Comp.,  and  No.  18  of  the  Forms  of  Indictments,  1  B.  ft  C.  Comp. 
p.  752  are  sufficient  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended:  B.  ft  C.  Comp.  §1314. 

The  judgment  of  the  lower  court  will  therefore  be  reversed, 
and  the  cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion.  Reversed. 
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Argued  6  November,  decided  11  December,  1906. 
FIBST  NATIONAL  BANS  v.  MILLER. 
87  Pac.   892. 
Appeal  and  Error — Briefs — Assignment  of  Error. 

1.  Supreme  Court  Rule  82,  subd.  b  (86  Or.  605),  requiring  appellant 
to  serve  a  brief  containing  a  concise  statement  of  the  errors  on  which  he 
relies,  is  satisfied  by  a  substantial  compliance  therewith. 

SAME. 

2.  Where  an  assignment  of  errors  in  a  brief  stated  that  the  court  erred 
in  giving,  over  objection  and  exception,  certain  instructions  setting  them 
out  in  distinct  paragraphs  containing  but  a  small  part  of  the  entire  charge, 
and  not  indicating  the  language  complained  of  under  separate  assignments, 
the  supreme  court  will  not  be  so  technical  as  to  hold  that  if  either  of  the 
parts  of  the  charge  so  generally  expressed  correctly  stated  the  law  the 
entire  assignment  would  be  unavailing. 

Best  Evidence — Waiver. 

8.  By  admitting  that  a  writing  offered  in  evidence  is  a  correct  copy 
of  a  public  record,  the  requirement  of  the  original  or  a  certified  copy  is 
waived. 

Power  of  Attorney — Right  of  Revocation. 

4.  Though  a  power  of  attorney  expressly  states  that  the  appointment 
is  irrevocable  and  confers  power  of  substitution,  it  is  not  an  estoppel  on 
the  grantor  to  revoke  it  unless  the  assignee  has  a  material  interest  under 
the  appointment 

Ambiguity — Parol  Evidence. 

6.  A  statement  in  an  assignment  of  a  judgment  that  the  assignor 
appoints  the  grantee  Its  irrevocable  attorney  with  power  of  substitution 
creates  a  doubt  as  to  the  Intent  of  the  assignment,  rendering  the  instru- 
ment ambiguous  and  tending  to  show  that  the  transfer  was  made  for  some 
purpose  without  designing  to  vest  an  interest  in  the  assignee,  so  that  it  is 
permissible  for  the  assignor  to  testify  what  interest  was  intended  to  be 
conveyed. 

From  Malheur:  George  E.  Davis,  Judge. 

Statement  by  Mb.  Justice  Moore. 

This  is  an  action  by  the  First  National  Bank  of  Payette, 
Idaho,  a  corporation,  against  William  Miller,  to  recover  money. 
The  facts  are  that  the  defendant,  who  is  an  attorney  at  law, 
commenced  an  action  in  the  circuit  court  of  Malheur  County 
for  one  Henry  Helmick  against  one  0.  W.  Porter,  and  on  April 
11,  1903,  recovered  therein  the  sum  of  $2,930.22,  including 
costs  and  disbursements.  Sixteen  days  thereafter  Helmick 
assigned  the  judgment  to  the  plaintiff  herein  by  an  instrument 
appointing  such  corporation  his  irrevocable  attorney  with  power 
of  substitution,  which  transfer  was  immediately  filed  with  the 
clerk  of  such  court,  and  Miller  notified  thereof.  Miller  on 
June  29,  1903,  collected  the  judgment,  retained  the  sum  of  $200 
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as  his  fees,  and  paid  the  remainder  to  the  Moss  Mercantile 
Company,  Limited,  pursuant  to  Helmick's  direction,  and  con- 
formable to  a  previous  writing  of  which  the  following  is  a 
copy: 

"Payette,  Idaho,  October  30,  1900. 
Mr.  0.  W.  Porter,  you  are  hereby  authorized  and  directed  to 
pay  over  to  Moss  Mercantile  Company,  Limited,  all  moneys 
which  you  are  now  owing  me.  Henry  Helmick." 

This  action  was  thereupon  commenced,  the  complaint  stating 
that  Miller,  as  the  attorney  of  the  plaintiff  herein,  received  to 
its  use  the  sum  of  $2,730.22,  which,  upon  a  demand  therefor 
by  it,  he  refused  to  pay,  and  praying  for  the  recovery  thereof 
with  interest.  Thereafter  the  Moss  Mercantile  Company  com- 
menced a  suit  against  the  bank  to  enjoin  the  maintenance  of 
this  action,  and  such  proceedings  were  had  that  the  suit  was 
dismissed :  Moss  Mercantile  Co.  v.  First  Nat.  Bank,  47  Or.  361 
(82  Pac.  8,  2  L.  E.  A.  (X.  S.)  657.) 

The  answer  herein  denies  the  material  allegations  of  the  com- 
plaint, and  avers  that  Miller  paid  out  the  money  believing  that 
the  assignment  of  the  judgment  to  the  plaintiff  herein  was  in 
the  interest  of  the  Moss  Mercantile  Company,  to  discharge  the 
order  hereinbefore  mentioned.  It  is  further  alleged  that  the 
plaintiff  herein  took  an  assignment  of  the  judgment  without  any 
consideration  therefor,  agreeing  to  collect  the  sum  so  awarded 
as  Helmick's  agent,  without  compensation  for  its  service.  The 
allegations  of  new  matter  in  the  answer  were  denied  in  the  reply, 
and,  the  cause  having  been  tried,  judgment  was  rendered  as 
prayed  for  in  the  complaint,  from  which  Miller  appeals. 

Keversed. 

For  appellant  there  was  a  brief  over  the  names  of  William 
Miller  in  pro.  per.,  and  Richards  &  Haga,  with  oral  argu- 
ments by  Mr.  James  Heber  Richards  and  Mr.  O.  O.  Haga. 

For  respondent  there  was  a  brief  over  the  name  of  King  A 
Brooke,  with  an  oral  argument  by  Mr.  William  Rufus  King. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

At  the  threshold  we  are  confronted  with  a  motion  to  affirm 
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the  judgment,  on  the  ground  that  the  errors  relied  on  for  p 
reversal  are  not  specified  with  sufficient  certainty,  and  that  the 
bill  of  exceptions  violates  the  provisions  of  the  statute  (B.  & 
C.  Comp.  §  171),,  by  including  therein  matters  not  necessary  to 
an  explanation  of  the  alleged  assignments  of  error.  This  cause 
having  been  tried  at  Pendleton,  the  appellant  was  required  to 
serve  a  brief  containing  a  concise  statement  of  the  errors  on 
which  he  relied:  Subd.  b,  rule  32  of  the  Supreme  Court  (35  Or. 
587,  608).  The  assignments  stated  in  Miller's  brief  are  to  the 
effect  that  the  court  erred  in  not  permitting  a  certain  witness 
to  be  cross-examined  on  matters  within  the  issues,  respecting 
which  he  had  testified  on  his  direct  examination,  setting  out  the 
questions  asked.  Seven  other  assignments  in  relation  to  the 
rejection  of  testimony  and  evidence  are  also  noted  in  a  similar 
manner.  It  is  further  stated  in  the  brief  mentioned  that  the 
court  erred  in  giving  certain  instructions,  setting  out  the  exact 
language  complained  of,  consisting  of  six  paragraphs  grouped 
under  one  heading  of  assignment,  occupying  two  pages  of  the 
brief,  and  forming  only  a  small  part  of  the  charge  given.  Four 
pages  of  the  bill  of  exceptions  are  devoted  to  a  history  of  the 
case  of  Helmick  v.  Porter,  22  to  the  rejection  of  testimony  and 
evidence,  and  the  remaining  23  to  the  court's  statement  of  the 
issues  involved,  and  the  instructions  deemed  applicable  thereto. 

1.  Seasonable  latitude  must  be  granted  to  counsel  for  the 
appellant  in  the  statement  of  exceptions  and  in  the  preparation 
of  a  bill  thereof,  and  because  counsel  for  the  adverse  party  or 
an  appellate  court  might  possibly  condense  the  matters  thus 
expressed,  affords  no  valid  reason  for  dismissing  an  appeal, 
where,  as  in  the  case  at  bar,  there  has  been  a  substantial  com- 
pliance with  the  provisions  of  the  statute  and  of  the  rules  of 
this  court. 

2.  Where  the  assignment  states  that  the  court  erred  in  giving, 
over  objection  and  exception,  certain  instructions,  setting  them 
out  in  distinct  paragraphs,  containing  only  a  very  small  part 
of  the  entire  charge,  and  not  indicating  the  language  com- 
plained of  under  separate  assignments,  to  hold  that  if  either  of 
the  parts  of  the  charge,  so  generally  expressed,  correctly  stated 
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the  law  applicable  to  the  case,  the  other  assignments  would  be 
unavailing,  would,  in  our  opinion,  be  too  technical.  The  mo- 
tion to  affirm  the  judgment  will,  therefore,  be  denied. 

3.  Considering  the  case  on  its  merits,  the  bill  of  exceptions 
shows  that  one  of  the  counsel  for  the  plaintiff  herein,  having  been 
called  as  Miller's  witness,  testified  that  Exhibit  E,  introduced 
in  evidence  in  the  case  of  Moss  Mercantile  Co.  v.  First  Nat. 
Bank,  47  Or.  361  (82  Pac.  8,  2  L.  B.  A.,  N".  S.  667),  and  pub- 
lished at  page  32  in  the  brief  of  the  defendant  therein,  was  a 
correct  copy  of  the  original,  which  had  been  sent  with  the  trans- 
cript of  that  cause  on  appeal  to  this  court.  Miller's  counsel, 
referring  to  such  original,  thereupon  inquired:  "Do  you  know 
whether  it  has  been  returned  or  not?"  An  objection  having  been 
interposed,  the  witness  replied :  "I  don't  think  it  is  material,  and 
I  decline  to  answer  it."  Q.  "I  just  ask  you  if  you  know?"  An 
objection  to  this  question  on  the  ground  that  it  was  incompetent, 
irrelevant  and  immaterial,  having  been  sustained,  no  exception 
was  taken  to  the  action  of  the  court  in  this  respect.  Thereafter 
Miller's  counsel  offered  in  evidence  the  copy  of  such  exhibit  that 
had  been  identified  in  the  manner  indicated.  An  objection  to 
its  admission  on  the  ground,  inter  alia,  that  it  was  not  the  best 
evidence,  having  been  sustained,  an  exception  was  allowed.  The 
copy  referred  to  is  as  follows : 

"Payette,  Idaho,  April  27th,  1903. 
Mr.  Henry  Hielmick, 

Payette,  Idaho. 
Dear  Sir: 

The  assignment  of  the  judgment  against  0.  W.  Porter  in  Mal- 
heur County,  Or.,  for  $2775.00  and  $120  costs,  we  have  entered 
for  collection,  proceeds  of  which  when  collected  shall  be  subject 
to  your  order. 

Yours  truly 

P.  A.  Devers,  Cashier." 
The  bill  of  exceptions  further  discloses  that  the  person  writing 
that  letter  was  the  officer  so  represented  of  the  plaintiff  herein. 
The  statute,  regulating  the  admission  of  evidence,  contains  the 
following  provison : 

"The  original  writing  shall  be  produced  and  proved  except  as 
provided  in  Section  703 :"  B.  &  C.  Comp.  §  771. 
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'There  shall  be  no  evidence  of  the  contents  of  a  writing,  other 
than  the  writing  itself,  except  in  the  following  cases:  (3) 
When  the  original  is  a  record  or  other  document  in  the  custody 
of  a  public  officer :"  B.  &  C.  Comp.  §  703. 

It  will  be  remembered  that  the  case  of  the  Moss  Mercantile 
Company  v.  First  Nat.  Bank,  was  a  suit  in  equity,  and,  a  final 
decree  having  been  rendered  therein,  the  judge  trying  the  cause 
was  required  to  identify  all  the  exhibits  (B.  &  C.  Comp.  §  827), 
and,  an  appeal  having  been  taken  on  the  merits,  the  transcript 
brought  up  such  matters  to  this  court,  where,  in  cases  of  that 
kind,  they  thereafter  remain,  constituting  a  judicial  record  (B. 
&  C.  Comp.  §  741),  which  could  have  been  proved  by  the  produc- 
tion of  the  original  or  by  a  copy  thereof  certified  by  the  clerk 
of  this  court  and  attested  by  his  official  seal :  B.  &  C.  Comp.  §  742. 
The  object  of  requiring  the  production  of  a  copy  authenticated 
in  this  manner  is  to  identify  a  document  which  is  in  the  custody 
of  a  public  officer,  so  that  it  may  be  received  in  evidence,  and 
though  a  judicial  record  cannot,  over  objection  and  exception, 
be  proved  by  parol  (Bowick  v.  Miller,  21  Or.  25,  26  Pac.  861), 
such  record  can  be  established  by  a  writing  the  identity  of  which 
is  acknowledged  without  objection,  as  in  the  case  at  bar,  by 
counsel  for  the  adverse  party  who  was  authorized  thus  to  speak 
for  his  client:  16  Cyc.  1024.  The  production  of  the  best  evi- 
dence, as  stated  in  the  objection  to  the  admission  of  the  letter 
referred  to,  was  therefore  waived. 

4.  The  introduction  of  such  evidence  was  also  objected  to  on 
the  further  ground  that  it  was  irrelevant,  incompetent  and  im- 
material. It  must  be  admitted  that  Helmick's  assignment  of 
the  judgment  to  the  plaintiff  herein,  without  reservation  or 
qualification,  would  have  transferred  to  it,  as  between  the  par- 
ties hereto,  all  his  right  thereto.  Though  the  assignment 
expressly  appointed  the  bank  Helmick's  irrevocable  attorney  with 
power  of  substitution,  the  stipulation  to  that  effect  did  not  pre- 
vent him  from  rescinding  such  authority,  unless  it  was  coupled 
with  an  interest,  independent  of  a  compensation  for  the  collec- 
tion of  the  sum  awarded:  Tiffany,  Agency,  157;  FrinJc  v.  Roe, 
70  Cal.  296  (11  Pac.  820) ;  MacOregor  v.  Gardner,  14  Iowa, 
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326;  BUckstone  v.  Buttermore,  53  Pa.  266.  The  letter  which 
was  offered  in  evidence  having  stated  that  the  proceeds  of  the 
Porter  judgment  when  collected  should  be  subject  to  Helmick's 
order,  the  writing,  if  genuine,  tended  to  show  that  the  plaintiff 
herein  had  no  interest  in  the  money,  except  possibly  an  antici- 
pated commission  for  its  collection,  which  is  not  such  a  part 
thereof  or  claim  thereto  as  to  prevent  a  cancellation  of  the  power 
before  it  had  been  executed,  on  the  ground  that  the  agent  has 
an  adequate  remedy  for  the  recovery  of  the  damage  sustained, 
for  when  the  principal  parts  with  his  rights  to  the  subject-matter 
before  the  agent  has  executed  the  power,  it  is  in  law  a  revocation 
of  the  authority:  Gilbert  v.  Holmes,  64  111.  548.  The  tetter  was, 
therefore,  material  and  competent,  and  an  error  was  committed 
in  excluding  it. 

5.  A  certified  copy  of  the  assignment  of  the  judgment  having 
been  offered  in  evidence,  Helmick,  as  a  witness  for  the  defend- 
ant herein,  was  asked:  "What,  if  any,  interest  has  the  First 
National  Bank  of  Payette,  Idaho,  in  that  judgment  ?'  An  ob- 
jection on  the  ground  that  the  question  was  incompetent,  irrele- 
vant and  immaterial,  and  calling  for  the  opinion  of  the  witness 
on  one  of  the  issues  of  the  case,  having  been  sustained,  an  excep- 
tion was  allowed.  As  between  the  parties  to  an  assignment  of  a 
chose  in  action,  no  consideration  is  necessary  to  its  validity: 
Dawson  v.  Pogue,  18  Or.  94  (22  Pac.  637,  6  L.  R.  A.  176) ; 
Gregoire  v.  Rourke,  28  Or.  275  (42  Pac.  996).  This  rule  rests 
upon  the  principle  that  a  person  who  is  sui  juris  may  make  such 
disposition  of  his  property  as  he  pleases,  provided  no  person 
except  himself  is  injured  thereby.  If  the  assignment  executed 
by  Helmick  was  intended  absolutely  to  transfer  his  interest  in 
the  judgment  to  the  bank,  no  necessity  existed  for  a  declaration 
in  the  instrument  of  any  authority,  irrevocable  or  for  a  limited 
period,  to  collect  the  money  so  awarded,  for  the  right  to  do  so 
would  necessarily  follow  as  an  incident  of  the  power  conferred. 
The  statement  that  the  bank  was  appointed  attorney,  etc.,  casts 
a  doubt  upon  the  intent  of  the  assignment  rendering  the  instru- 
ment ambiguous,  and  tending  to  show  that  the  transfer  was 
made  for  some  particular  purpose  without  a  design  of  vesting 
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in  the  assignee  an  interest  in  the  judgment.  This  uncertainty 
in  the  instrument,  evidencing  the  assignment,  renders  parol  tes- 
timony admissible  to  explain  the  ambiguity,  and  as  Helmick  is 
the  assignor,  and  presumed  to  be  competent  to  state  what  inter- 
est he  intended  to  transfer,  if  any,  the  court  erred  in  not 
permitting  him  to  answer  the  question  asked. 

It  follows  from  these  considerations  that  the  judgment  is 
reversed,  and  a  new  trial  ordered.  Eeversed. 


Decided  18   December,  1906. 
BAKER  COUNTY  v.  HUNTINGTON. 

87  Pac.  1036. 
Appeal — Review — Subsequent  Appeals. 

1.  Questions  decided  on  appeal  become  the  law  of  the  case,  precluding 
a  review  thereof  ton  subsequent  appeals  in  the  same  litigation. 

Official  Bonds — Test  of  Validity. 

2.  The  validity  of  an  official  bond  is  determined  by  the  signatures 
thereto  and  not  by  the  Insertion  of  the  names  of  the  parties  in  the  body 
of  the  Instrument. 

Official  Bonds — Limiting  Liability  of  Sureties. 

8.  The  liability  of  the  sureties  on  a  joint  and  several  official  bond  is 
not  affected  as  to  the  obligee  by  any  memoranda  opposite  the  signatures, 
as,  "For  $1,000,"  the  responsibility  being  fixed  by  the  terms  of  the 
promise. 

Trial — Instruction  Not  Assuming  Facts. 

4.  In  an  action  on  a  tax  collector's  bond,  an  Instruction  that  the  mere 
signing  by  the  sureties  of  an  uncompleted  Instrument  and  leaving  it  with 
the  collector,  without  any  express  restrictions  as  to  Its  delivery*  is  not 
enough,  as  a  matter  of  law,  to  show  authority  to  deliver  it,  but  it  is  an 
important  fact,  "if  you  find  it  to  be  a  fact,"  to  be  considered,  eta,  does  not 
assume  that  it  had  been  proven  that  the  defendants  left  the  bond  with  the 
collector  without  restriction  as  to  delivery. 

Appeal — Harmless  Error — Construction  of  Contract  bt  Jury. 

5.  Under  B.  &  C.  Comp.f  1 186,  making  it  Incumbent  on  a  court  to 
interpret  written  instruments,  error  In  submitting  them  to  the  jury  is 
harmless  if  their  finding  thereon  is  correct. 

Trial — Instructions — Undue  Emphasis. 

6.  The  use  of  the  word  "Important"  in  referring  to  certain  matters 
proper  for  the  consideration  of  a  jury  will  not  be  considered  as  placing 
undue  stress  on  those  matters  where  the  word  is  used  several  times,  and 
in  the  instructions  submitted  for  both  parties. 

Trial — Need  of  Asking  Particular  Instructions. 

7.  Where  particular  Instructions  are  desired  on  special  points,  they 
must  be  requested  or  error  cannot  be  assigned  on  the  failure  to  so  charge. 

For  Instance:  That  instructions  as  to  certain  restrictions  and  reserva- 
tions claimed  to  have  been  made  in  connection  with  the  delivery  of  a 
bond  in  suit  were  confined  to  the  time  of  delivery ,  is  not  a  subject  for  com- 
(48th  Or.— 38) 
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plaint  by  the  defendants,  where  they  did  not  request  that  prior  conversa- 
tions be  included  In  that  portion  of  the  charge. 

Scope  of  Bill  of  Exceptions — Transcript  of  Evidence. 

8.  An  appeal  In  a  law  case  must  be  tried  on  the  bill  of  exceptions,  and 
objections  must  be  based  on  the  record  certified  in  that  form — the  fact 
that  a  transcript  of  all  the  testimony  is  attached  to  the  bill  does  not 
enlarge  the  scope  of  the  latter.  The  only  purpose  for  which  such  an 
exhibit  can  be  used  is  to  enable  the  court  to  determine  whether  a  motion 
for  a  nonsuit  or  a  directed  verdict  should  have  been  allowed. 

Appeal — Presumption  as  to  Basis  for  Instruction. 

9.  An  Instruction  will  always  be  presumed  to  have  been  based  on 
evidence  where  the  bill  of  exceptions  does  not  purport  to  contain  all  the 
testimony,  and  It  does  not  appear  by  the  record  that  no  testimony  was 
offered  on  that  point. 

INTEREST  ON   UNSETTLED   SUM   BEFORE  JUDGMENT. 

10.  Under  Section  4695,  B.  &  C.  Comp.,  allowing;  Interest  on  moneys 
after  the  same  become  due,  interest  cannot  be  allowed  on  a  disputed  claim 
until  judgment  Is  rendered,  whether  the  dispute  be  as  to  the  fact  of  liability 
or  only  as  to  the  amount. 

For  instance:  Where  the  sureties  on  a  sheriff's  bond  controverted  their 
liability  for  his  default,  though  acknowledging  the  extent  of  his  defalca- 
tion, interest  Is  not  allowable  in  the  demand  against  them  until  its 
liquidation  by  judgment. 

Costs  on  Appeal — Discretion. 

11.  Under  Section  666,  B.  &  C.  Comp.,  the  supreme  court  may,  in  Its 
discretion,  allow  either  party  its  costs  or  disbursements,  whether  such 
party  wins  or  loses. 

From  Umatilla :  William  R.  Ellis,  Judge. 

Action  on  a  sheriff's  bond  as  tax  collector  by  Baker  County 
against  A.  H.  Huntington  and  others.  There  was  a  judgment 
for  plaintiff,  and  several  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument  by 
Mr.  James  Henry  Rcdey. 

For  respondent  there  was  a  brief  with  oral  arguments  by  Mr. 
Leroy  Lomax  and  Mr.  Gv&twv  Anderson. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  the  third  appeal  by  the  defendants,  A.  L.  Brown,  D. 
Cartwright,  J.  T.  Fyfer,  James  Fleetwood,  and  J.  W.  Isenhofer, 
from  a  judgment  rendered  against  them  in  an  action  upon  an 
instrument  alleged  to  be  a  sheriff's  bond  as  tax  collector. 

1.  As  grounds  for  a  reversal  of  the  judgment,  it  is  contended 
that  errors  were  committed  in  refusing  to  take  from  the  jury  the 
undertaking  which  forms  the  basis  of  this  action;  in  refusing  to 
give  a  judgment  of  nonsuit;  and  in  declining  to  instruct  the  jury 
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as  requested  to  return  a  verdict  for  the  defendants.  These 
alleged  assignments  of  error  are  founded  on  the  assumption 
that  the  testimony  introduced  by  the  plaintiff  was  insufficient  to 
show  that  Huntington,  as  sheriff  of  Baker  County,  ever  had  any 
authority  from  the  defendants,  as  sureties  on  the  bond,  to  deliver 
that  instrument  to  the  county  court  of  that  county.  The  legal 
principles  so  insisted  upon  were  presented  to,  and  considered  by, 
this  court  on  the  former  appeals  (46  Or.  275,  79  Pac.  187,  and 
47  Or.  328,  83  Pac.  532),  and  the  conclusions  there  reached  have 
become  the  law  of  the  case,  precluding  a  review  of  the  questions 
suggested:  Applegate  v.  Dowell,  17  Or.  299  (20  Pac.  429); 
Portland  Trust  Co.  v.  Coulter,  23  Or.  131  (31  Pac.  280) ;  Stager 
v.  Troy  Laundry  Co.  41  Or.  141  (68  Pac.  405) ;  Pacific  Biscuit 
Co.  v.  Bugger,  42  Or.  513  (70  Pac.  523). 

An  exception  having  been  taken  to  the  following  part  of  the 
court's  charge,  it  is  maintained  that  an  error  was  committed  in 
giving  it,  viz. : 

"(3)  I  instruct  you  that,  as  a  matter  of  law,  the  lack  of 
names  of  the  principal  and  sureties  in  the  body  of  the  bond,  lack 
of  justification  by  two  of  the  sureties,  minutes  or  entries  opposite 
the  names  of  the  sureties  who  signed,  and  failure  of  the  principal 
to  sign  the  bond,  are  not  fatal  defects,  and  do  not,  of  themselves 
\  alone,  render  the  bond  void.  The  effect  of  these  was  to  put 
the  county  upon  inquiry,  at  the  time  Huntington  offered  the 
bond,  as  to  Huntington's  authority  to  deliver  the  same  as  a  com- 
pleted obligation  for  the  purpose  claimed  by  the  plaintiff,  and 
the  plaintiff  will  be  held  bound  by  any  facte  which  you  find  it 
would  then  have  ascertained  by  reasonable  inquiry  and  investi- 
gation/' 

To  render  the  instruction  complained  of  intelligible,  it  is 
deemed  proper  to  set  out  a  copy  of  the  bond,  which,  omitting  the 
justification  of  the  sureties  thereon,  is  as  follows : 
"State  of  Oregon,  County  of  Baker,    ss. 

"Whereas,  at  an  election  held  on  the  4  day  of  June,  1900,  A. 
H.  Huntington  was  duly  elected  sheriff  of  the  County  of  Baker, 

State  of  Oregon,  we,  A.  L.  Brown, 

. and 


hereby   undertake  that  if  the  said 

A.  H.  Huntington  shall  not  pay  over  according  to  law  all  money 
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that  may  come  into  his  hands  by  virtue  of  such  office  and  other- 
wise well  and  faithfully  perform  the  duties  of  such  office,  that 
we,  or  either  of  us  will  pay  to  the  State  of  Oregon,  the  sum  of 
ten  thousand  dollars. 

For  $1000.00        A.  L.  Brown.  (Seal). 

"    $  2000.00        James  Fleetwood.     ( Seal) . 

"    $1000.00        D.  Cartwright.         (Seal). 

$1000.00        Harry  A.  Duffy.      (Seal). 

1000.00        J.  T.  Fyfer.  (Seal). 

1000.00        J.  W.  Isenhofer.      (Seal)." 

2.  As  evidence  of  the  ability  of  the  sureties  to  perform  the 
undertaking,  and  as  to  the  surrender  of  the  instrument,  we  take 
the  following  excerpt  from  a  former  opinion :  "It  appears  from 
accompanying  certificates  that  Duffy,  Fyfer,  Cartwright  and 
Isenhofer  justified,  but  not  so  with  Fleetwood  and  Brown.  It  is 
alleged  that  Huntington  delivered  the  writing  obligatory  to  the 
County  Court  of  Baker  County  as  and  for  his  additional  bond 
as  sheriff  and  ex  officio  tax  collector  of  that  county,  and  that  the 
same  was  accepted  by  the  court:"  46  Or.  275  (79  Pac.  187). 
Considering  the  clauses  of  the  instruction  in  the  order  stated,  it 
is  the  signatures  of  the  obligors  to  the  bond,  and  not  ther  inser- 
tion of  their  names  in  the  body  thereof,  that  give  validity  te  the 
instrument  and  render  them  liable  for  a  breach  of  its  condi- 
tions: 5  Cyc.  732  and  739;  Murfree,  Official  Bonds,  §  168.  The 
statute,  requiring  the  execution  of  a  supplemental  undertaking, 
is  as  follows : 

"Before  entering  upon  his  duty  as  tax  collector,  the  sheriff 
shall  give  a  bond,  signed  by  some  responsible  surety  company, 
or  some  responsible  surety  or  sureties  as  approved  by  the  county 
court,  conditioned  for  the  faithful  performance  of  his  duties 
as  such  tax  collector,  in  such  amount  as  the  county  court  shall 
direct,  and  such  bond  if  signed  by  a  surety  company  shall  be 
paid  for  by  the  county  court :"  B.  &  C.  Comp.  §  3094. 

The  legislative  assembly  has  not  demanded  that  the  sureties 
to  the  bond  of  a  sheriff  as  tax  collector  should  justify,  and,  in  the 
absence  of  an  enactment  to  that  effect,  the  signatures  of  the 
obligors  without  evidence  of  their  qualifications  validates  the 
instrument,  if  it  is  approved  by  the  county  court:  Du  Boise  v. 
Bloom,  38  Iowa,  512. 
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3.  An  examination  of  the  bond  hereinbefore  set  out  will  show 
that  preceding  the  name  of  A.  L.  Brown  appear  the  word  and 
figures,  "For  $1,000.00/'  and  that  similar  memoranda  are  pre- 
fixed to  the  names  of  the  other  obligors,  which  words  and  figures 
are  designated  by  the  court  as  "minutes  or  entries."  What  such 
word  and  figures  may  mean  is  unimportant,  so  far  as  the  plain- 
tiff is  concerned,  for  the  bond  on  its  face  being  joint  and  several, 
the  prefixing  to  the  names  of  the  sureties  of  the  minutes  or 
entries  adverted  to  cannot  limit  or  alter  their  liability  which  is 
fixed  by  the  terms  of  the  instrument :  Dangel  v.  Levy,  1  Idaho, 
722.  It  has  been  held  that  the  failure  of  a  principal  to  sign  a 
bond  when  his  name  appears  in  that  capacity  on  the  face  of  the 
instrument  relieved  the  sureties  from  liability  thereon  for  a 
delivery  and  acceptance  thereof  without  their  knowledge  and 
consent:  Johnson  v.  Kimball  Township,  39  Mich.  187  (33  Am. 
Bep.  372) ;  Hail  v.  Parker,  39  Mich.  287.  In  the  case  at  bar, 
though  the  bond  on  its  face  states  that  Huntington  was  duly 
elected  sheriff,  etc.,  he  is  not  designated  therein  as  principal, 
and,  as  the  only  person  named  as  a  party  is  A.  L.  Brown,  who 
signed  the  instrument,  no  notice  on  that  account  could  have 
been  imparted  to  the  plaintiff  of  any  failure  to  execute  the 
undertaking. 

As  the  other  parts  of  the  instruction  complained  of  state  the 
defendant's  theory  of  the  case  they  will  not  be  considered,  be- 
lieving that  no  error  was  committed  as  alleged. 

4.  Exceptions  having  been  taken  to  the  following  parts  of  the 
charge,  it  is  contended  that  errors  were  committed  in  instructing 
the  jury  as  follows : 

"(5)  It  is  not  necessary  for  the  plaintiff  to  show  express  au- 
thority from  the  defendants  to  Huntington  to  deliver  the  bond. 
Huntington's  authority  may  be  implied  from  the  acts  and  con- 
duct of  the  sureties.  The  mere  signing  by  them  of  the  uncom- 
pleted and  imperfect  instrument  in  the  manner  in  which  they 
signed  it,  and  leaving  it  with  Huntington  without  any  express 
restriction  as  to  its  delivery,  is  not  enough,  as  a  matter  of  law, 
to  show  authority  to  deliver  it,  but  it  is  an  important  fact,  if  you 
find  it  to  be  a  fact,  to  be  considered  by  you  along  with  all  the 
other  evidence  in  determining  whether  the  sureties  intended  to 
vest  Huntington  with  authority  to  deliver  the  instrument  in  its 
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then  condition  as  their  act  and  deed,  or  whether  the  understand- 
ing was  that  the  bond  should  not  be  delivered  until  the  aggregate 
amounts  assumed  by  the  several  sureties  should  equal  the  face 
of  the  bond. 

"(6)  The  uncompleted  condition  of  the  instrument  in  the 
particulars  to  which  I  have  referred,  although  in  itself  not  a  fatal 
defect,  should  be  considered,  as  also  should  the  attempt  to  limit 
the  liability  of  the  sureties,  by  writing  the  amount  each  intended 
to  assume,  if  you  find  that  the  figures  were  placed  there  by  the 
sureties  or  at  their  direction  for  any  such  purpose,  opposite  the 
signatures.  If  you  are  satisfied  from  the  evidence  that  the 
defendants  wrote  or  caused  to  be  written  these  figures  opposite 
their  signatures  in  an  attempt  thereby  to  limit  their  liability, 
you  should  consider  that  fact.  All  these  are  important  factors 
and  should  be  considered.  And  if,  at  the  time  they  executed  the 
bond,  they  imposed  no  restrictions  upon  its  delivery,  and  nothing 
was  said  about  that  matter  or  the  obtaining  of  other  sureties, 
this  is  an  important  fact  for  your  consideration  as  evidence, 
although  not  conclusive  of  an  intent  to  make  Huntington  their 
agent  to  deliver  the  bond  to  the  county.  Huntington's  authority 
must  be  determined  from  all  the  circumstances  in  the  case,  and 
not  from  any  single  item  of  evidence." 

It  is  argued  that  the  fifth  instruction  assumed  that  it  had  been 
proven  that  the  defendants  left  the  bond  with  the  sheriff  without 
express  restriction  as  to  its  delivery,  thereby  excluding  a  consid- 
eration of  any  reservation  that  might  have  been  implied  from  the 
face  of  the  instrument,  the  acts,  conduct  or  conversation  of  the 
sureties,  thus  leading  the  jury  to  conclude  that  any  evidence, 
other  than  an  express  limitation,  was  ineffectual.  It  is  unneces- 
sary to  state  whether  or  not  there  was  any  testimony  introduced 
at  the  trial  tending  to  warrant  the  court's  declaration  to  the 
effect  that  the  bond  was  left  with  Huntington  "without  any 
express  resrictions  as  to  its  delivery ,"  for  the  language  so  used 
is  qualified  by  the  further  remark  addressed  to  the  jury,  "if  you 
find  it  to  be  a  fact."  The  jury  were  thereby  told  that  if  they 
should  find  that  the  instrument  was  left  with  the  sheriff  without 
any  express  restrictions  as  to  its  delivery,  such  fact  should  be 
considered  along  with  other  evidence,  such  as  the  face  of  the 
instrument,  the  acts,  conduct  or  conversation  of  the  defendants, 
in  determining  whether  or  not  they  intended  to  authorize  Hunt- 
ington to  deliver  the  bond  in  its  then  condition. 
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5.  It  is  maintained  that  in  referring  to  the  bond  and  to  the 
prefixing  to  the  defendants'  names  the  words,  signs,  etc.,  noted 
thereon  as  possibly  evidencing  an  intention  to  limit  their  lia- 
bility, the  court,  in  the  sixth  instruction,  told  the  jury  that  if 
they  found  that  the  figures  placed  there  by  the  sureties,  or  at 
their  direction,  for  any  such  purpose,  etc.,  thereby  submitted  to 
them  the  interpretation  of  a  writing  which  it  should  have  con- 
strued ;  that  the  figures  mentioned  may  have  been  so  placed  by 
some  person  other  than  the  sureties,  or  without  their  direction; 
and  that  undue  attention  is  called  to  and  improper  stress  laid 
upon  what  is  designated  as  an  "important"  fact,  thus  confining 
the  limitation  of  restrictions  to  the  time  when  the  bond  was  exe- 
cuted and  excluding  from  consideration  all  conversations  the 
defendants  may  have  had  in  respect  to  their  liability  prior  to 
their  signing  the  instrument.  It  is  incumbent  upon  a  court  to 
interpret  written  instruments  (B.  &  C.  Comp.  §  136),  but  where 
the  construction  of  a  document  is  referred  to  a  jury,  their  find- 
ing thereon,  if  correct,  renders  the  errors  committed  in  such 
submission  harmless:  Johnson  v.  Shively,  9  Or.  333;  Christen- 
son  v.  Nelson,  38  Or.  473  (63  Pac.  648).  In  the  case  at  bar, 
we  believe  the  finding  on  the  question  involved  in  the  instruction 
under  consideration  is  correct,  so  that,  if  it  be  assumed  that  the 
matter  should  not  have  been  submitted  to  the  jury,  their  verdict 
will  not  be  disturbed.  It  is  possible  that  the  word,  signs  and 
figures  prefixed  to  the  signatures  of  the  sureties  may  not  have 
been  \vritten  by  them,  or  with  their  direction,  but  if  such  be  the 
case,  the  entries  must,  to  have  any  effect  as  a  limitation,  have 
been  made  on  the  instrument  prior  to  the  signing,  for,  upon 
subscribing  their  names  thereto,  the  sureties  adopted  such  min- 
utes as  their  own,  so  that  the  writing  referred  to,  however  made, 
comes  within  the  terms  of  the  charge. 

6.  The  word  "important,"  as  used  by  the  court  to  qualify  the 
word  "fact,"  was  probably  not  well  chosen,  but  as  the  same  adjec- 
tive is  employed  in  limiting  words  in  other  parts  of  the  charge 
that  are  favorable  to  the  defendants,  we  do  not  think  they  were 
prejudiced,  or  the  jury  misled  thereby. 

7.  It  is  unnecessary  to  consider  whether  or  not  the  restric- 
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tions  in  respect  to  the  delivery  of  the  bond  were  confined  to  the 
time  when  the  instrument  was  executed,  for,  if  the  defendants 
desired  that  prior  conversations  should  have  been  included  in 
that  part  of  the  charge,  they  should  have  requested  an  instruction 
to  that  effect,  but,  not  having  done  so,  we  think  no  prejudicial 
error  was  committed  in  giving  the  fifth  and  sixth  instructions. 

8.  Exceptions  having  been  taken  to  the  following  parts  of  the 
charge,  it  is  insisted  that  the  court  erred  in  giving  them,  to  wit : 

"(13)  You  are  instructed  that  the  sureties  on  the  sheriffs 
official  bond  as  tax  collector  are,  equally  with  the  sheriff,  civilly 
liable  for  the  acts  of  his  deputies,  and  that  it  is  immaterial  in 
this  case  how  the  shortage  arose  or  by  whom  it  was  created,  or 
whether  or  not  is  arose  from  criminality  or  accident.  These 
matters  are  not  to  be  considered  by  you  in  this  case. 

"(14)  It  is  admitted  by  the  defendants  in  this  cause,  Brown, 
Fleetwood,  Cartwright,  Isenhofer  and  Pyfer,  that  the  shortage 
in  the  account  of  A.  H.  Huntington,  as  sheriff,  for  taxes  col- 
lected by  him  between  September  5,  1900,  and  July  7,  1902,  is 
$10,770.64,  but  the  penal  sum  named  in  the  bond  is  only  $10,000. 
I  instruct  you  that  the  said  sum  of  $10,000  is  the  maximum 
amount  of  penalty  that  can  be  recovered  by  the  plaintiff  in  this 
action  against  said  defendants.  If,  therefore,  you  find  for  the 
plaintiff,  your  verdict  against  defendants  should  be  for  the  sum 
of  $10,000,  with  interest  thereon  at  the  legal  rate  from  the  date 
of  the  service  of  summons  in  this  case  on  the  defendants,  to  wit, 
the  12th  day  of  March,  1903." 

It  is  argued  by  defendant's  counsel  that  no  testimony  was 
offered  tending  to  show  that  the  shortage  of  money  adverted  to 
was  occasioned  by  any  deputy  sheriff,  and  for  that  reason  the 
thirteenth  instruction  was  erroneous.  The  bill  of  exceptions  cer- 
tified to  by  the  judge  does  not  purport  to  contain  all  the  testi- 
mony given  at  the  trial,  nor  is  any  statement  made  therein  that 
no  testimony  was  offered  tending  to  show  what  caused  the  loss 
of  the  taxes  collected.  The  court  reporter,  however,  certifies  to 
what  purports  to  be  a  transcript  of  all  the  testimony  so  intro- 
duced, which  copy  is  referred  to  and  identified  in  the  court's 
certificate ;  but  as  the  transcript  was  evidently  sent  up  in  support 
of  the  defendants'  motions  for  a  judgment  of  nonsuit,  and  for 
an  instruction  to  the  jury  to  return  a  verdict  in  their  favor,  it 
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should  be  examined  for  those  purposes  only.  If  a  transcript  of 
all  the  testimony,  etc.,  could  take  the  place  of  a  bill  of  excep- 
tions, there  would  be  no  necessity  for  preparing  a  f onnal  state- 
ment in  writing  of  the  objections  and  exceptions  taken  by  a  party 
during  the  trial  of  a  cause,  with  so  much  of  the  testimony  only 
as  illustrated  the  error  alleged  to  have  been  committed,  for  by 
interposing  a  motion  for  a  judgment  of  nonsuit,  or  for  an  in- 
struction to  return  a  verdict  for  the  defendant,  the  entire  testi- 
mony must  be  examined  upon  every  ground  that  could  be  sug- 
gested, the  work  of  a  court  of  appeals  would  become  almost 
interminable. 

9.  The  bill  of  exceptions  not  containing  the  statements  men- 
tioned, it  must  be  presumed  that  the  instruction  complained  of 
was  based  on  the  testimony  introduced,  and  hence  no  error  was 
committed  in  giving  it. 

The  fourteenth  instruction  limited  the  recovery  to  the  penal 
sum  specified  in  the  bond,  in  case  the  jury  found  that  plaintiff 
was  entitled  to  recover,  and  in  our  opinion  it  correctly  stated 
the  law  applicable  to  the  case. 

An  exception  having  been  taken  to  the  following  part  of  the 
charge,  it  is  claimed  that  an  error  was  committed  in  giving  it, 
viz.: 

"(16)  I  instruct  you  that,  as  a  matter  of  law,  a  person  who 
signs  a  joint  and  several  bond  or  obligation  in  which  a  specific 
penal  sum  is  named,  cannot  lessen  or  limit  his  liability  thereon 
by  writing  another  and  smaller  sum  opposite  his  signature.  If 
liable  at  all  on  the  instrument  he  can  be  held  for  the  full  amount, 
notwithstanding  such  figures.  If  he  desires  to  limit  or  lessen  his 
liability  he  must  insert  appropriate  words  in  the  body  of  the 
instrument.  But  you  may  consider  such  sums  written  in  front 
of  the  names  in  determining  whether  or  not  any  restriction  or 
limitations  were  placed  upon  the  delivery  of  the  bond ;  provided 
you  further  find  that  defendants  wrote  the  sums  opposite  their 
names  or  authorized  it  to  be  done  at  the  time  of  signing." 

If  the  limit  of  the  liability  of  a  surety  had  been  stated  in  the 
body  of  the  bond,  the  sum  so  specified  would  have  been  notice 
thereof  to  the  obligee,  and  probably  constituted  the  measure  of 
recovery  against  each:  People  v.  Stacy,  74  Cal.  373  (16  Pac. 
192).    Prefixing  numbers  to  the  names  of  sureties  on  a  joint 
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and  several  bond,  however,  could- not  change  the  legal  effect  of 
the  instrument  or  limit  the  liability  of  the  persons  whose  names 
were  so  subscribed  to  the  sums  indicated:  Dangel  v.  Levy,  1 
Idaho,  722.    No  error  was  committed  in  giving  this  instruction. 

The  defendants'  counsel  requested  the  court  to  give  the  fol- 
lowing instruction,  which  was  modified  by  inserting  the  words 
indicated  in  parenthesis,  and,  an  exception  having  been  saved,  it 
is  maintained  that  an  error  was  committed,  to  wit : 

"(17)  I  instruct  you  that  the  signing  of  the  instrument  in 
evidence  by  the  defendants,  and  the  delivery  thereof  to  Hunting- 
ton, if  you  find  they  did  so,  did  not  authorize  Huntington  to 
deliver  it  to  the  county  court  of  Baker  County;  and  unless  you 
further  find  from  the  evidence  that  the  defendants,  either  by 
word  or  act,  waived  the  limitation  and  restrictions  (if  any), 
expressed  upon  the  face  of  the  instrument,  such  delivery,  if  any, 
by  Huntington  was  unauthorized,  and,  your  verdict  must  be  for 
the  defendants." 

It  is  argued  that  the  insertion  of  the  words  "if  any"  in  the 
instruction  requested  submitted  to  the  jury  the  determination 
of  the  question  whether  or  not  the  word,  signs,  and  figures  pre- 
fixed to  the  names  of  the  sureties,  constituted  a  limitation  upon 
the  instrument,  when  the  duty  of  construing  the  language  of  the 
writing  devolved  upon  the  court.  If  it  be  assumed  that  the 
interpretation  of  the  prefixes  to  the  names  of  the  sureties  was 
erroneously  submitted  to  the  jury,  we  believe  their  finding  there- 
on was  correct,  and  that  the  verdict  should  not  be  set  aside: 
Johnson  v.  Shively,  9  Or.  333;  Christenson  v.  Nelson,  38  Or. 
473  (63  Pac.  648). 

It  follows  from  these  considerations  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered.  Affirmed. 

Mb.  Justice  Hailey,  having  been  of  counsel,  took  no  part 
herein. 

Decided  19  March,  1907. 

On  Motion  for  Kehearing. 
Mr.  Justice  Moore  delivered  the  opinion. 
10.  The  defendants'  counsel  having  filed  a  petition  for  a  re- 
hearing, call  particular  attention  to  that  part  of  instruction  No. 
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14  pursuant  to  which  a  verdict  was  returned,  and  judgment  ren- 
dered for  interest  on  the  sum  specified  in  the  undertaking,  from 
MaTch  12,  1903,  when  the  summons  was  served,  to  June  19, 
1906,  when  the  recovery  was  had.  The  counsel  for  the  respective 
parties  stipulated,  March  31,  1903,  that  during  the  term  for 
which  the  defendants  were  sureties  on  the  bond  of  the  sheriff  as 
tax  collector,  that  officer  received,  failed  to  account  for  and  con- 
verted to  his  own  use  the  sum  of  $10,770.64.  This  agreement 
was  in  the  nature  of  an  acknowledgment  of  the  extent  of  the 
sheriff's  defalcation,  but  it  was  not  an  admission  of  their  liability 
for  any  part  thereof.  The  statute  regulating  the  compensation 
to  be  paid  for  the  use  of  money  is,  so  far  as  applicable,  as  fol- 
lows : 

"The  rate  of  interest  in  this  state  shall  be  6  per  centum  per 
annum,  and  no  more,  on  all  moneys  after  the  same  become  due :" 
B.  &  C.  Comp.  §  4595. 

When  the  right  to  recover  in  an  action  is  in  good  faith  denied, 
interest  will  not  be  allowed  on  the  demand  prior  to  its  liquida- 
tion by  judgment:  22  Cyc.  1515;  Sorenson  v.  Oregon  Power 
Co.  47  Or.  24  (82  Pac.  10).  That  the  defendants  in  good  faith 
controverted  their  liability  is  evidenced  by  the  several  appeals 
which  they  have  prosectued,  and  this  being  so,  the  sum  due  was 
not  liquidated  as  to  them  until  June  19,  1906,  when  the  last 
judgment  was  rendered.  There  is  no  dispute  as  to  the  time  for 
mith  interest  was  aw^de(k#($Ntf  within  10  days  the  plaintiff 
remits  all  jnterest  prior  f o  the  rendition  of  the  judgment,  the 
cause  will  be  remanded  to  the  court  below,  with  directions  to 
enter  a  judgment  for  the  sum  of  $10,000,  with  interest  from 
June  19,  1906,  at  the  rate  of  6  per  cent  per  annum ;  but  if  this 
reduction  is  not  made  within  the  time  specified,  the  judgment 
will  be  reversed,  and  a  new  trial  ordered :  Graham  v.  Merchant, 
43  Or.  294  (72  Pac.  1088). 

11.  The  defendants  will  be  allowed  their  costs  and  disburse- 
ments in  this  court  upon  the  appeal. 

Affirmed  :  Beheabing  Denied. 
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Argued  10  October,  decided  18  December,  1906. 
WHITE  v.  SAVAGE. 
87  Pac  1040. 
Bills  and  Notes — Accommodation  Party — Notice — Statutes. 

1.  Under  the  express  provisions  of  Section  4431,  B.  &  C.  Comp.,  the 
holder  of  a  note  for  value  is  entitled  to  recover  thereon  against  an  accom- 
modation party,  though  the  holder  had  notice  at  the  time  he  took  the  note 
that  the  person  sought  to  be  charged  was  only  an  accommodation  party. 

Principal  and  Surbtt — Failure  to  Pursue  Principal  Debtor. 

2.  Failure  of  a  creditor  to  proceed  against  the  principal  debtor  on  the 
request  of  the  surety  does  not  release  the  surety  from  liability. 

Injunction — Adequate  Remedy  at  Law. 

3.  Where  a  husband  signed  certain  notes  for  the  accommodation  of  his 
wife,  who  thereafter  died,  leaving  an  estate  sufficient  to  pay  them,  the 
husband  Is  not  entitled  to  an  injunction  restraining  the  holder  from 
pursuing  him,  instead  of  filing  the  notes  as  a  claim  against  the  wife's 
estate ;  the  husband  having  an  adequate  remedy  at  law  by  himself  paying 
the  notes  to  the  holder  and  filing  them  against  the  wife's  estate. 

From  Marion:  William  Galloway,  Judge. 

Suit  for  an  injunction  by  M.  M.  White  against  Lewis  Savage 
and  others,  reaultijig  in  a  decree  for  plaintiff,  from  which  the 
defendants  appeal.  Beversed. 

Statement  by  Mr.  Justice  Hailet. 

This  is  a  suit  to  restrain  defendant  Savage  from  prosecuting 
two  actions  against  the  plaintiff  upon  promissory  notes,  signed 
by  plaintiff  and  his  wife,  since  deceased,  and  to  compel  the  de- 
fendant Savage  to  present  his  notes  to  the  executors  of  the  will 
of  plaintiff's  wife  for  allowance,  and  for  said  executors  to  allow 
and  pay  them  out  of  the  estate.  The  amended  complaint  alleges 
in  substance,  that  the  defendant  Savage  is  the  father  of  the 
defendant  Zella  Fletcher,  and  H.  C.  Fletcher  is  her  husband; 
that  Carolina  E.  Sloper  White,  wife  of  the  plaintiff,  died  about 
August  18,  1904,  in  Marion  County,  Oregon,  and  by  her  last  will 
appointed  the  defendants  H.  C.  and  Zella  Fletcher  executor  and 
executrix,  respectively,  of  her  will,  which  was  thereafter  admitted 
to  probate  and  said  executor  and  executrix  duly  appointed  and 
qualified  thereunder;  that  defendants  George  Sloper  and  Lottie 
Young  are  the  only  children  and  sole  heirs  at  law  of  the  plain- 
tiffs wife;  that  plaintiff  and  said  Carolina  E.  Sloper  White  were 
married  about  the  month  of  August,  1901,  and  were  husband 
and  wife  at  the  time  of  her  death;  that  the  plaintiff  is  also 
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named  as  a  legatee  and  devisee  in  her  will,  but  has  renounced 
his  claim  to  the  provisions  of  said  will,  and  claims  a  life  estate  in 
all  her  lands  as  tenant  by  curtesy;  that  for  several  years  preced- 
ing her  death  his  wife  was  an  invalid  and  required  great  care 
and  attention  in  nursing,  and  they  were  without  any  considera- 
ble means  to  pay  for  such  expenses,  and  his  wife  applied  to  the 
defendant  Savage  for  a  loan,  and  Savage  from  time  to  time  did 
advance  and  lend  her  divers  small  sums  of  money,  which  were 
wholly  used  in  defraying  expenses  of  nursing  and  caring  for  her, 
and  that  from  time  to  time,  as  the  sums  loaned  amounted  to  the 
sum  of  $100,  plaintiff's  wife  executed  notes  to  Savage  as  an  evi- 
dence of  said  indebtedness  on  her  part,  and  plaintiff  signed  the 
notes  with  her,  but  only  as  surety;  that  on  August  22,  1904, 
after  her  death,  Savage  commenced  an  action  in  the  circuit  court 
of  Marion  County  against  the  plaintiff  on  two  of  said  notes  for 
$100  each,  and  thereafter,  on  September  6,  1904,  commenced 
another  action  in  the  same  court  against  the  plaintiff  upon  the 
remaining  two  of  said  $100  notes,  and  in  each  of  said  actions 
caused  a  writ  of  attachment  to  be  issued,  and  by  virtue  thereof 
attached  the  plaintiffs  estate  by  curtesy  in  the  lands  of  his 
deceased  wife,  and  that  Savage  has  not  presented  said  claims  to 
the  executors  for  allowance,  and  wrongfully  fails  to  present  the 
same,  for  the  purpose  of  defrauding  plaintiff  out  of  his  life  estate 
in  the  lands  of  his  wife ;  that  all  the  moneys  paid  by  Savage  as  a 
consideration  for  the  execution  of  the  four  notes,  and  also  a  note 
for  $300,  dated  January  21,  1903,  due  six  months  after  date, 
in  favor  of  Savage,  and  signed  by  the  plaintiff  and  his  wife,  and 
secured  by  a  mortgage  upon  lands  owned  by  her  in  Salem,  Ore- 
gon, were  received  wholly  by  the  plaintiff's  wife  and  expended 
for  her  care  and  nursing  and  medical  attendance  upon  her,  and 
that  the  plaintiff  received  no  part  of  the  consideration  for  said 
notes,  and  is  only  a  surety  upon  said  notes,  and  the  same  is  well 
known  to  the  defendant  Savage. 

It  is  further  alleged  that  shortly  after  the  death  of  plaintiff's 
wife  the  defendant  Savage  offered  to  pay  him  $100  for  a  deed 
of  conveyance  to  him  of  plaintiff's  estate  and  interest  in  the  lands 
owned  by  his  wife  at  the  time  of  her  death,  but  the  sum  was 


*/ 
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wholly  inadequate,  and  plaintiff  declined  to  execute  such  deed, 
and  thereupon  Savage  commenced  the  action  above  referred  to, 
and  now  the  five  defendants  are  engaged  in  an  effort  to  despoil 
the  plaintiff  and  obtain  his  interest  in  his  wife's  lands  by  sell- 
ing the  same  upon  execution  upon  the  judgments  to  be  obtained 
in  said  actions;  that  said  actions  have  been  commenced  solely 
for  that  purpose,  and  the  plaintiff,  aside  from  his  estate  in  said 
lands,  is  wholly  insolvent,  and  that  Savage  knew  when  he  brought 
his  actions  that  the  debt  could  be  satisfied  and  the  judgment  ob- 
tained by  him  only  out  of  the  life  estate  of  plaintiff,  and  he 
also  knew  that  the  estate  of  plaintiff's  wife  was  well  able  to  pay 
the  same,  and  that  it  would  pay  it  upon  presentation;  that  prior 
to  the  commencement  of  this  suit  plaintiff  duly  presented  his 
claim  and  demand  to  the  executor  and  executrix  of  said  estate, 
setting  forth,  among  other  things,  the  fact  that  he  was  only 
surety  upon  said  notes,  and  demanding  that  said  executor  and 
executrix  indemnify  and  save  him  harmless  of  and  from  the 
-  aiifounts  due  upon  said  notes,  but  they  have  failed  and  neglected 
so  to  indemnify  and  save  him  harmless,  notwithstanding  the 
fact  that  the  estate  of  plaintiff's  wife  is  able  to  pay  the  same 
after  the  payment  of  all  the  prior  claims  against  said  estate; 
that  plaintiff  has  no  plain,  speedy  or  adequate  remedy  at  law, 
and  that  the  plaintiff  has  offered  to  defendant  Savage  payment 
in  full  upon  all  said  notes  and  mortgage,  and  requested  Savage 
to  assign  same  to  plaintiff,  but  defendant  has  refused  to  do  so 
for  the  reason  that,  if  he  did  so,  his  prospects  of  acquiring  title 
to  said  property  from  the  said  several  actions  would  be  entirely 
swept  away,  and  that  being  his  only  reason  for  bringing  said 
actions  at  this  time;  and  that,  unless  defendant  Savage  is  so 
restrained,  he  will  recover  judgment  and  sell  plaintiff's  estate 
and  thereby  cause  him  irreparable  damage.  Plaintiff  then  pray? 
for  a  decree  restraining  defendant  Savage  from  further  prose- 
cuting his  actions,  and  declaring  plaintiff  to  be  a  surety  only 
upon  said  notes,  and  that  Savage  be  required  to  present  his  notes 
to  the  excutors  of  the  estate  of  plaintiff's  wife  immediately,  and 
that  said  executors  be  required  to  pay  all  of  said  notes  out  of  the 
assets  of  said  estate  and  indemnify  and  save  the  plaintiff  harm- 
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less  from  all  liability  for  all  said  notes  and  exonerate  him  as 
surety  thereon.  The  foregoing  i»  file  substance  of  the  com- 
plaint and  substantially  the  kffiguage  of  the  pleader.  -  To  this 
complaint  a  demurrer  was  filed  on  the  grounds  that  the  court 
had  no  jurisdiction  of  the  subject-matter  and  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  suit,  which  demurrer 
was  overruled  and  answers  filed,  and,  after  trial,  a  decree  was 
rendered  in  favor  of  the  plaintiff,  from  which  this  appeal  was 
taken.  Eeversed. 

For  appellants  there  was  a  brief  over  the  names  of  John  W. 
Reynolds  and  B.  F.  Bonham,  with  oral  arguments  by  Mr.  Rey- 
nolds and  Mr.  Carey  F.  Martin. 

For  respondent  there  was  a  brief  over  the  names  of  Carson  & 
'Cannon  and  Richardson  &  Richardson,  with  oral  arguments  by 
Mr.  John  A.  Carson  and  Mr.  Samuel  T.  Richardson. 

Mr.  Justice  Hailet  delivered  the  opinion  of  the  court. 

1.  The  facts  alleged  in  the  foregoing  complaint  are  evidently 
intended  to  state  a  cause  of  suit  to  compel  the  creditor  Savage  to 
proceed  against  the  estate  of  plaintiff's  wife  as  principal  upon 
the  notes  in  controversy,  for.  payment  therefor,  before  coming 
against  the  plaintiff  as  surety  thereon.  This  is  not  a  case  where 
the  plaintiff  as  surety  claims  to  have  been  discharged  in  full  or 
fro  tanto  by  some  act  of  the  creditor  detrimental  to  his  rights 
as  surety,  as  are  the  cases  of  Brown  v.  Rathburn,  10  Or.  158,  and 
Hoffman  v.  Habighorst,  38  Or.  261  (63  Pac.  610).  It  is  claimed 
that,  the  plaintiff  being  surety  only  upon  the  notes  signed  by 
himself  and  wife,  and  defendant  Savage  being  aware  of  that 
fact,  he  cannot  compel  plaintiff  to  pay  without  first  exhausting 
his  remedies  against  the  principal  or  her  representatives.  Sec- 
tion 4431,  B.  &  C.  Comp.,  provides  as  follows : 

"An  accommodation  party  is  one  who  has  signed  the  instru- 
ment as  maker,  drawer,  acceptor,  or  endorser,  without  receiving 
value  therefor,  and  with  the  purpose  of  lending  his  name  to 
some  other  person.  Such  a  person  is  liable  on  the  instrument 
to  the  holder  for  value,  notwithstanding  such  holder  at  the  time 
of  taking  the  instrument  knew  him  to  be  only  an  accommoda- 
tion party." 
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Under  this  section  it  is  clear  that,  so  far  as  a  holder  for  value 
is  concerned,  the  question  of  notice  does  not  affect"  the  liability 
of  the  surety,  and  the  complaint  in  this  case  shows  that  Savage 
is  a  holder  for  value;  for  it  expressly  alleges  that  he  advanced 
and  loaned  to  the  plaintiff's  wife  money  for  which  the  notes 
were  given.  * 

2.  It  has  been  held  by  this  court  in  Findley  v;  Hill,  8  Or.  248 
(34  Am.  Bep.  578),  that  the  failure  of  the  creditor  to  proceed 
against  the  principal  debtor  upon  the  request  of  the  surety  does 
not  release  the  surety  from  liability;  and  in  Rockwell  v.  Port- 
land Sav.  Bank,  39  Or.  241,  244  (64  Pac.  389),  it  is  said:  "In 
such  case  the  surety  may  protect  himself  by  paying  the  debt  and 
being  subrogated  to  the  rights  of  the  creditor."  In  Bow  en  v. 
Clarke,  25  Or.  592,  595  (37  Pac.  75),  Mr.  Justice  Bean  said: 
"We  understand  the  rule  to  be  that  where  two  or  more  persons 
execute  an  instrument  at  the  same  time,  upon  the  same  consid- 
eration, and  for  the  same  purpose,  they  are  all,  in  legal  effect, 
joint  contractors  or  obligors,  so  far  as  their  liability  to  the  other 
contracting  party  is  concerned,  although  one  may  be  designated 
thereon  as  surety,  and  sign  it  as  such."  And  in  Galloway  v.  Bar- 
tholomew,  44  Or.  75,  77  (74  Pac.  467),  it  was  held  that  the 
word  "surety,"  written  after  the  name  of  one  of  the  makers 
of  a  note,  would  only  show  the  relation  of  the  makers  to  each 
other,  and  perhaps  charge  the  holder  with  knowledge  to  that 
effect,  but  it  would  not  affect  their  liability  to  him. 

3.  In  Harmon  v.  Harman,  62  Neb.  452  (87  N.  W.  177),  it  is 
held  that  a  surety  of  a  decedent  who  pays  a  claim  against  the 
estate  of  his  principal  is  subrogated  to  the  rights  of  the  creditor. 
The  rule  is  well  established  in  this  state  that  a  surety  who  pays 
the  debt  of  his  principal  is  subrogated  to  the  rights  of  the  cred- 
itor: Keel  v.  Levy,  19  Or.  450-454  (24  Pac.  253);  Denny  v. 
Seeley,  34  Or.  364-369,  370  (55  Pac.  976) ;  Hoffman  v.  Habig- 
horst,  38  Or.  261-271  (63  Pac.  610).  In  Scmtlm  v.  Kemp,  34 
Tex.  338,  a  note  was  given  to  the  plaintiff  Scantlin,  signed  by 
defendants  Kemp  and  another  as  surety,  and  by  Slane,  the  prin- 
cipal maker,  who  died,  and  after  an  administrator  had  been  ap- 
pointed the  holder  sued  the  sureties,  who  answered  and  proved 
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upon  trial  that  Slane  was  the  principal  and  received  the  entire 
consideration  of  the  note,  and  they  were  sureties  only,  and  that 
Slane  left  a  solvent  estate  and  they  had  notified  the  holder  to 
take  the  proper  steps  to  collect  his  claim  from  the  estate,  and  a 
judgment  was  thereupon  entered  in  favor  of  the  sureties,  but 
the  case  was  appealed  and  the  supreme  court  in  deciding  it  held 
that  on  the  death  of  the  principal  the  sureties  became  primarily 
liable  for  the  note,  and  that  it  was  unnecessary  to  present  the 
note  to  the  administrator  for  allowance:  Willis  v.  Chotoning,  90 
Tex.  621  (40  S.  W.  395,  59  Am.  St.  Eep.  842) ;  Vredehburgh  v. 
Snyder,  6  Iowa,  39 ;  Ray  v.  Brenner,  12  Kan.  105. 

In  the  case  at  bar,  however,  it  is  not  alleged  or  claimed  that 
the  plaintiff  requested  the  defendant  Savage  to  present  his  claim 
to  the  executors  of  his  wife's  will  for  allowance,  but  that  plaintiff 
presented  his  claim  to  the  executors  and  requested  them  to  pro- 
tect him.  We  think,  however,  that  he  should  have  paid  the 
notes  to  Savage  and  then  presented  his  claims  to  the  executor 
and  executrix  of  his  wife's  estate,  and  that  he  could  have  fully 
protected  himself  by  so  doing.  Having,  therefore,  a  complete 
remedy  at  law  whereby  he  could  protect  his  rights,  the  court  had 
no  jurisdiction  of  this  case,  and  the  demurrer  should  have  been 
sustained. 

The  decree  is  therefore  reversed,  and  the  case  remanded  for 
further  procedings  not  inconsistent  with  this  opinion. 

Eeveksed. 


Decided  18  December,  1906. 
SPRAGUE  v.  SOHOTTE. 

87  Pac  1046. 

Validity  of  Contract — Consideration — Mutuality. 

A  writing  to  the  effect  that  A  agrees  to  sell  his  home  to  B  for  a 
stated  sum  before  a  certain  date  by  a  sufficient  conveyance  of  the  fee  is 
not  a  contract,  as  it  lacks  both  consideration  and  mutuality,  but  is  a  mere 
offer  of  sale,  subject  to  revocation  by  the  vendor  and  acceptance  by  the 
vendee,  if  not  then  withdrawn. 

From  Union:  Bobeet  Eakin,  Judge. 

Statement  by  Me.  Chief  Justice  Bean. 

This  is  a  suit  by  A.  P.  Sprague  against  A.  C.  Schotte  and 

(48th  Or.— 39) 
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another  to  enforce  the  specific  performance  of  the  following 
written  instrument: 

"Elgin,  Oregon,  Feb.  6th,  1905. 

This  Agreement  entered  into  this  sixth  day  of  February,  1905, 
between  A.  C.  Schotte  and  A.  P.  Sprague,  both  of  Elgin,  Ore., 
whereby  A.  C.  Schotte  agrees  to  sell,  deliver  and  transfer  by  good 
and  sufficient  warrantee  deed  to  said  A.  P.  Sprague  his  home- 
stead on  the  Wallowa  Kiver;  legal  description  is  as  follows: 
W.  i  of  N.  J,  8.  E.  i  of  N.  W.  h  N.  E.  J  of  S.  W.  i,  of  Sec.  26, 
Tp.  3  North  of  Range  40  E.  W.  M.,  for  the  sum  of  sixteen  hun- 
dred dollars  ($1600.00).  This  agreement  is  in  force  from  this 
date  to  April  first,  1905,  when  it  will  become  void. 

A.  C.  Schotte."  • 

The  complaint,  after  setting  out  the  instrument  in  full,  alleges 
that  on  March  8, 1905,  the  defendant  Schotte,  without  the  knowl- 
edge or  consent  of  plaintiff,  and  for  the  purpose  of  defrauding 
him,  sold  and  conveyed  the  land  described  in  said  instrument  to 
his  codef endant,  the  Palmer  Lumber  Company ;  that  at  the  time 
of  such  purchase  the  lumber  company  had  full  knowledge  and 
notice  of  the  agreement  in  question  and  that  plaintiff  intended 
to  comply  therewith;  that  thereafter,  and  on  the  11th  day  of 
March,  the  plaintiff,  without  notice  or  knowledge  of  the  sale  and 
conveyance  to  the  lumber  company,  tendered  to  Schotte  the  full 
sum  of  $1,600,  the  purchase  price  of  the  land,  and  demanded  a 
deed  therefor,  but  that  he  refused  and  neglected  to  make  or  exe- 
cute the  same.  The  prayer  is  for  a  decree  that  the  lumber  com- 
pany be  adjudged  to  hold  the  legal  title  to  the  property  in  ques- 
tion in  trust  for  the  plaintiff,  and  for  $500  damages.  A  demur- 
rer to  the  complaint  was  sustained,  the  suit  dismissed,  and  plain- 
tiff appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by  Mr. 
C.  E.  Cochrwn. 

For  respondent  there  was  a  brief  and  an  oral  argument  by 
Mr.  Charles  H  Finn. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 
The  demurrer  was  properly  sustained.    The  instrument  sued 
on  is  not  a  contract.    There  is  no  mutuality,  and  it  is  not  sup- 
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ported  by  any  consideration.  It  is  merely  a  written  offer  by  the 
defendant  Schotte  to  sell  the  land  therein  described  to  the  plain- 
tiff at  any  time  within  the  period  stated,  and  was  subject  to 
revocation  prior  to  acceptance:  Bishop,  Contracts,  §  325;  Whar- 
ton, Contracts,  §  10;  Gordon  v.  Darnell,  5  Colo.  302;  Dickinson 
v.  Dodds,  L.  E.  2  Ch.  Div.  463 ;  Litz  v.  Goosling  (Ky.)  21  L.  B. 
A.  127,  note.  It  was  capable  of  being  converted  into  a  valid  con- 
tract by  the  tender  of  the  purchase  money  within  the  time  stated 
and  before  its  withdrawal  by  Schotte :  Boston  &  Maine  R.  Co.  v. 
Bartlett,  3  Cush.  224.  But,  until  such  acceptance,  there  was  no 
contract  which  could  affect  the  title  to  the  land  or  give  the  plain- 
tiff vested  rights  therein :  Mers  v.  Franklin  Ins  Co.  68  Mo.  127 ; 
21  Am.  &  Eng.  Enc.  Law  (2  ed.),  925.  Where  an  offer  like  the 
one  in  question  is  accepted,  the  minds  of  the  parties  meet  and 
the  contract  becomes  complete  and  binding  on  the  giver  of  the 
option  and  all  who  claim  from  him  with  knowledge  thereof,  and 
may  be  enforced  against  them:  Ross  v.  Parks,  93  Ala.  153  (8 
South.  368, 11  L.  B.  A.  148,  30  Am.  St.  Bep.  47) ;  Haughwout 
v.  Murphy,  22  K  J.  Eq.  531;  Barrett  v.  McAllister,  33  W.  Va. 
738  (11  S.  E.  220).  But,  until  acceptance,  it  imposes  no  obli- 
gation whatever  on  either  party,  and  is  subject  to  revocation. 
The  sale  of  the  land  by  Schotte  to  the  lumber  company,  as  ap- 
pears from  the  complaint,  was  made  prior  to  the  acceptance  of 
the  offer  by  the  plaintiff  and  before  there  was  any  contract  for 
the  saie  of  such  land.  The  plaintiff,  therefore,  had  at  the  time 
no  interest  in  the  property,  legal  or  equitable,  which  he  could 
enforce  against  Schotte  or  a  purchaser  from  him.  It  is  unnec- 
essary to  consider  whether  the  sale  operated  as  a  revocation  or 
withdrawal  of  the  offer.  If  it  did  not,  and  the  subsequent  accept- 
ance by  the  plaintiff,  without  knowledge  of  such  sale,  converted 
the  proposal  into  a  valid  contract  between  him  and  Schotte,  such 
contract  would  not  relate  back  and  affect  the  title  of  the  land  at 
the  time  of  the  sale  to  the  lumber  company. 
The  decree  is  affirmed.  Affirmed. 


612  Morrison's  Estate.  [48  Or. 

Decided  18  December,  1906. 
MORRISON'S  ESTATE. 

87  Pac  1043. 
Nature  of  Probate  Proceedings. 

1.  Proceedings  in  county  courts  of  Oregon,  when  such  courts  exercise 
probate  jurisdiction,  partake  of  the  form  of  equity  rather  than  law. 

Appeal — Equity  Proceedings — Review. 

2.  On  an  appeal  from  a  decree  in  equity  given  In  any  court,  the  suit 
must  be  tried  on  the  transcript  and  evidence  accompanying  it,  as  pre- 
scribed by  B.  &  C.  Comp.  $555. 

Appeal  in  Equity — No  Evidence — Questions  Reviewable. 

3.  Where,  on  an  appeal  from  a  decree  in  equity,  no  evidence  is  brought 
up  to  the  appellate  court,  the  only  question  reviewable  is  whether  or  not 
the  pleadings  are  sufficient  to  uphold  the  decree. 

Probate — Petition  as  Complaint — Waiver  by  Answering. 

4.  In  a  probate  proceeding  to  require  an  executor  to  file  a  final  report 
the  petition  is  to  be  treated  as  a  complaint,  and  fatal  defects  therein  are 
not  waived  by  answering,  the  practice  being  the  same  as  prescribed  by 
Section  72,  B.  &  C.  Comp.,  for  civil  cases. 

Executors — Petition  por  Order  Directing  Final  Account. 

5.  A  petition  for  an  order  requiring  an  executor  or  an  administrator 
to  file  a  final  account  musT  show  that  the  estate  is  "fully  administered." 
as  stated  in  Section  1202,  B.  &  C.  Comp.,  or  is  ready  for  final  settlement. 

Same — Sufficiency  of  Petition — Duty  to  Collect  Assets. 

6.  A  petition  by  part  of  the  heirs  interested  in  an  estate  asking  that 
the  executor  be  directed  to  file  &  final  report,  in  which  it  appears  that  the 
executor  still  has  in  his  hands  several  notes,  some  of  which  are  not  due 
and  others  of  which  are  of  uncertain  if  any  value,  but  it  does  not  appear 
that  the  distributees  have  agreed  to  any  distribution  or  disposal  of  the 
assets  on  band  is  fatally  defective,  for  the  property  on  hand  is  incapable 
of  ratable  distribution,  and  should  be  reduced  to  money  by  the  executor. 

From  Union :  Robert  Eakin,  Judge. 

Proceeding  by  Cora  L.  Joel  and  another  to  compel  P.  A.  Mo- 
Donald,  as  administrator  of  the  estate  of  John  Morrison,  de- 
ceased, to  file  a  final  account.  From  a  judgment  in  favor  of 
petitioners,  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Ramsey  & 
Oliver,  with  an  oral  argument  by  Mr.  Turner  Oliver. 

For  respondents  there  waa  a  brief  and  an  oral  argument  by 
Mr.  Charles  H  Finn. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  proceeding  was  instituted  in  the  county  court,  of  Union 
County  March  28,  1906,  by  Cora  L.  Joel  and  Minnie  Goodman 
against  P.  A.  McDonald,  as  administrator  of  the  estate  of  John 
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Morrison,  deceased,  to  compel  th/e  filing  of  a  final  account.  The 
petitioners,  for  themselves  and  for  their  four  brothers,  naming 
them,  state  in  their  application,  in  effect,  that  Morrison  died  Jan- 
uary 31,  1905,  unmarried,  without  lineal  descendant,  and  intes- 
tate, leaving  in  that  county  real  and  personal  property;  that 
McDonald  was  duly  appointed  as  administrator  of  the  decedent's 
estate  by  that  court,  and  having  qualified  as  such,  gave  the 
required  notice  to  creditors,  prepared  and  filed  an  inventory  of 
the  estate,  showing  the  appraisement  thereof  to  have  been  in 
cash  $6,410.95,  personal  property,  including  notes  and  ac- 
counts, $12,388.70,  and  real  estate,  $12,275,  making  a  total  of 
$31,074.65;  that  on  December  12,  1905,  the  administrator  filed 
his  first  semiannual  account,  showing  that  he  had  received  from 
the  sale  of  personal  property  and  from  the  collection  of  notes 
and  accounts  the  sum  of  $3,487.51,  and  that  he  had  paid  out 
for  all  purposes  $742.93,  thus  leaving  in  his  hands  in  cash,  in- 
cluding the  money  originally  received,  $9,155.53 ;  that  the  estate 
owes  no  debts,  and  the  money  so  in  hand  should  be  distributed 
or  put  at  interest;  that  there  are  no  existing  contracts  affecting 
any  of  the  property  of  the  estate  to  prevent  a  final  settlement 
thereof;  that  the  following  are  all  the  heirs  at  law  of  the  de- 
ceased, naming  them,  and  stating  their  respective  degrees  of 
relationship  to  Morrison,  which,  by  reference  to  the  petition  for 
the  appointment  of  the  administrator,  shows  that  the  petitioners 
and  their  brothers  are  entitled  as  tenants  in  common  to  an  undi- 
vided one-fourth  of  such  estate  by  right  of  representation  from 
their  deceased  mother;  that  all  of  such  heirs  are  of  age;  and 
that  McDonald  had  been  requested  by  the  petitioners  to  settle 
the  estate,  that  the  assets  thereof  might  be  distributed.  A  cita- 
tion having  been  issued  and  served  on  McDonald,  he  demurred 
to  the  petition  on  the  ground,  inter  alia,  that  it  did  not  Btate 
-facts  sufficient  to  constitute  a  cause  of  suit  against  him,  but 
what  action,  if  any,  was  ever  had  upon  this  demurrer,  is  not 
disclosed.  An  answer  to  the  petition  was  filed,  stating  that  the 
administrator  had  tried  to  collect  the  promissory  notes  that  were 
payable  to  the  estate,  some  of  which  were  good  and  would  be  paid 
after  harvest;  that  certain  other  notes  were  doubtful,  and  an 
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attempt  to  collect  them  by  action  would  incur  costs  and  disburse- 
ments, but  the  makers  thereof  had  promised  to  pay  them;  and 
that  several  other  notes  were  not  then  due,  setting  out  a  list  of 
such  commercial  paper.  A  demurrer  to  the  answer,  on  the 
ground  that  the  facts  stated  therein  did  not  constitute  a  defense, 
having  been  overruled,  the  court,  in  the  same  order,  recited  the 
averments  of  the  answer  in  respect  to  the  condition  of  the  prom- 
issory notes,  and  thereupon  denied  the  petition,  and  the  petition- 
ers appealed  to  the  circuit  court  for  that  county,  which  reversed 
the  order  of  the  county  court  and  remanded  the  cause,  with 
directions  to  order  the  filing  of  a  final  account,  in  default  of 
which  to  remove  the  administrator,  and  he  appeals  from  such 
decree  to  this  court. 

1.  The  transcript  does  not  contain  any  testimony,  and  the 
defendant's  counsel  state  in  their  brief  that  none  was  taken  in 
either  court.  The  proceedings  in  the  county  court,  when  exer- 
cising jurisdiction  in  probate  matters,  are  required  to  be  in 
writing,  and,  though  no  particular  pleadings  or  forms  are  pre- 
scribed, the  practice  is  in  the  nature  of  a  suit  in  equity  as  dis- 
tinguished from  an  action  at  law :  B.  &  C.  Comp.  §  1100. 

2.  Upon  an  appeal  from  a  decree  in  equity  given  in  any  court, 
the  suit  must  be  tried  upon  the  transcript  and  evidence  accom- 
panying it :  B.  &  C.  Comp.  §  555. 

3.  If  no  evidence  is  brought  up  in  such  a  case,  the  only  ques- 
tion to  be  considered  is  whether  or  not  the  pleadings  are  suffi- 
cient to  uphold  the  decree:  Howe  v.  Patterson,  5  Or.  353; 
Wyatt  v.  Wyatt,  31  Or.  531  (49  Pac.  855). 

4.  As  the  decree  rendered  in  the  circuit  court  is  based  on 
the  petition,  the  application  to  compel  the  administrator  to  file 
a  final  account  must  be  treated  as  a  complaint,  which,  if  it  fails 
to  state  facts  sufficient  to  entitle  the  petitioners  to  the  relief 
prayed  for,  the  defect  in  this  respect  was  not  waived  by  answer- 
ing over,  if  it  be  assumed  that  the  demurrer  to  the  petition  was 
overruled :  B.  &  C.  Comp.  §  72. 

5.  The  sufficiency  of  the  petition  must  be  determined  from  an 
examination  of  the  statute  prescribing  the  time  of  filing  a  final 
account  by  the  representative  of  a  decedent's  estate,  which  is  as 
follows : 
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"When  the  estate  is  fully  administered,  it  shall  be  the  duty 
of  the  executor  or  administrator  to  file  his  final  .account :"  B.  & 
C.  Comp.  §  1202. 

It  will  be  remembered  that  the  petition  states  that  the  personal 
property,  including  notes  and  accounts,  belonging  to  Morrison's 
estate,  was  appraised  at  $12,388.70,  and  that  the  administrator's 
semiannual  account  disclosed  that  he  had  received  from  the  sale 
and  collection  of  that  class  of  assets  the  sum  of  $3,487.51 ;  thus 
conclusively  showing  that  he  had  in  his  possession  at  the  time 
the  account  was  filed  personal  property  and  notes  and  accounts 
that  had  been  valued  by  the  appraisers  at  $8,901.29.  An  admin- 
istrator is  required  to  collect  the  debts  due  the  estate,  and,  if  it 
appear  that  they  remain  uncollected  through  his  fault,  he  is 
accountable  therefor  (B.  &  C.  Comp.  §  1206),  but  whether  or 
not  a  reasonable  time  had  elapsed  for  the  performance  of  the 
duty  thus  imposed  is  not  important,  as  the  only  question  in- 
volved herein  is  the  sufficiency  of  the  petition. 

In  an  application  by  a  person  interested  in  the  ultimate  ac- 
counting by  an  administrator  or  executor,  the  petition  therefor 
must  aver  that  the  decedent's  estate  is  ready  for  final  settle- 
ment: 18  Cyc.  1132.  The  application  in  the  case  at  bar  does 
not  comply  with  this  requirement,  nor  does  it  allege  that  the 
estate  "is  fully  administered,"  which  fact  is  a  condition  prece- 
dent to  the  imposition  of  the  duty  on  the  decedent's  representa- 
tive to  file  a  final  account :  B.  &  C.  Comp.  §  1202. 

6.  If  it  be  assumed,  however,  that  an  averment  that  all  the 
debts  of  the  estate  have  been  paid  is  equivalent  to  a  declaration 
of  the  legal  conclusion  that  the  estate  is  fully  administered, 
whereby  the  personal  property,  including  the  notes  and  accounts, 
devolve  to  the  next  of  kin  or  distributees,  it  necessarily  follows 
that  all  the  heirs  or  persons  interested  must  join  in  the  applica- 
tion, as  the  petition,  to  compel  the  performance  of  the  duty  im- 
posed on  the  representative,  must  allege  that  they  had  agreed 
among  themselves  to  accept  such  assets  in  lieu  of  cash.  Money, 
as  a  measure  of  the  value  of  commodities,  can  be  separated  into 
ratable  parts,  while  personal  property,  unless  it  is  of  the  same, 
kind  and  worth,  it  is  not  readily  susceptible  of  an  equal  division. 
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Where  this  class  of  property,  belonging  to  a  decedent's  estate, 
is  to  be  distributed  to  several  persons,  reason  establishes  the  rule 
that  such  assets  should  be  converted  into  money  in  order  that 
the  proportional  allotment  might  be  facilitated.  "The  title  to 
the  personal  property  of  a  deceased  person,"  says  Mr.  Justice 
Boise,  in  Winkle  v.  Winkle,  8  Or.  193,  "must  be  derived  from 
the  administrator  through  the  orders  of  the  court."  An  admin- 
istrator or  executor  can  transfer  a  chose  in  action  to  a  distributee 
in  payment,  or  on  account  of  his  share  in  an  estate,  and  the  lat- 
ter may  maintain  an  action  thereon  in  his  own  name :  W eider  v. 
Osborn,  20  Or.  307  (25  Pac.  715). 

If  it  be  assumed  that  McDonald  could  assign  a  part  of  the 
promissory  notes  in  his  possession  to  the  petitioners  and  their 
brothers,  who  are  evidently  entitled  to  an  undivided  one-fourth 
of  Morrison's  estate,  and  if  it  also  be  considered  as  true  that 
they,  as  tenants  in  common,  could  secure  such  a  title  to  the 
commercial  paper  as  would  authorize  them  to  maintain  actions 
thereon  in  their  joint  names,  how  is  it  possible  to  assign  to  them 
a  ratable  share  of  the  choses  in  action,  some  of  which  are  proba- 
bly uncollectible,  when  it  is  remembered  that  three  fourths  of 
the  notes  belong  to  other  heirs  ?  If  it  be  supposed  that  a  lawful 
distribution  of  the  personal  property  of  a  decedent's  estate  could 
be  made  to  a  part  of  the  next  of  kin,  who  acquire  a  title  thereto 
in  their  joint  right,  it  might  possibly  be  admitted  that  the  re- 
maining heirs  could  consent  thereto,  but  the  right  to  the  assign- 
ment in  such  case  would  depend  upon  the  agreement  of  all  the 
interested  parties.  So,  too,  based  on  such  assumption,  all  the 
distributees  might  stipulate  that  the  personal  property  and 
choses  in  action,  the  proceeds  of  which  would  belong  to  them, 
might  be  divided  in  a  specified  manner,  thus  determining  as 
between  themselves  that  the  estate  was  fully  administered  and 
possibly  necessitating  an  ultimate  settlement  of  their  property 
interests,  but  in  such  case  the  right  to  insist  upon  the  filing  of  a 
final  account  must  depend  upon  the  agreement.  The  contract 
whereby  they  stipulate,  respectively,  to  receive  specific  articles 
of  personal  property  or  certain  choses  in  action,  or  that  such 
part  of  the  estate  may  be  converted  into  money  by  some  other 
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person  for  their  use  and  benefit,  being  the  basis  of  their  right, 
such  agreement  must  necessarily  be  alleged,  in  order  to  enable 
them,  to  secure  a  surrender  of  the  property  by  the  administrator 
or  executor  and  the  filing  of  a  final  account  by  him. 

The  petition  in  the  case  at  bar  fails  in  these  respects,  and 
hence  it  does  not  state  facts  sufficient  to  entitle  the  petitioners 
to  the  relief  sought,  and,  this  being  so,  the  decree  of  the  circuit 
court  is  reversed  and  the  order  of  the  county  court  affirmed. 

Affirmed. 


Decided  18  December,  1906. 
SHANNON  v.  MALHBUB  OOTTNTY  OOXJBT. 

87  Pac.  1045. 

Highways — Duty  of  Viewers — Petition  and  Order. 

Under  Laws  1908,  pp.  262,  269,  SI  20  and  21,  providing  for  the  opening 
of  roads  or  gateways  to  isolated  residences,  the  petitioner  must  ask  for 
one  or  the  other,  but  the  county  court  must  decide  which  one  is  appro- 
priate, and  the  viewers  must  view  the  easement  ordered — the  discretion 
as  to  nature  of  the  easement  rests  with  the  court  and  not  with  the  viewers. 

From  Malheur :  George  E.  Davis,  Judge. 

Writ  of  review  by  John  Shannon  against  the  county  court  of 
Malheur  County  and  others.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  King  & 
Brooke^  with  an  oral  argument  by  Mr.  William  Henry  Brooke. 

For  respondents  there  was  a  brief  over  the  name  of  Albert 
Newman  Soliss. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  a  writ  of  review  to  test  the  validity  of  the  order  and 
judgment  of  the  County  Court  of  Mlalheur  County  in  the  matter 
of  the  location  of  a  road  of  public  easement  over  and  across  the 
lands  of  the  plaintiff,  and  comes  here  on  appeal  from  the  judg- 
ment of  the  court  below  affirming  the  rulings  of  the  county 
court. 

The  proceedings  are  had  under  Sections  20  to  24,  inclusive, 
of  the  road  law  of  1903 :  Laws  1903,  p.  269.    These  sections  are 
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substantially  the  same  as  Sections  4075  to  4079,  inclusive,  of 
Hill's  Ann.  Laws  1892,  as  amended  in  1899 :  Laws  1899,  p.  164. 
It  is  earnestly  insisted  that  the  law  is  unconstitutional  and  void 
because  it  provides  for  the  taking  of  private  property  without 
due  process  of  law  and  for  private  purposes.  A  similar  law 
was  held  constitutional  in  Towns  v.  Klamath  County,  33  Or.  225 
(53  Pac.  604),  and  in  Sullivan  v.  Kline,  33  Or.  260  (54  Pac. 
154) .  The  validity  of  such  legislation  has  since  been  recognized : 
Fanning  v.  Gillitand,  37  Or.  369  (61  Pac.  636,  62  Pac.  209) ; 
Lesley  v.  Klamath  County,  44  Or.  491  (75  Pac.  709) ;  Kemp  v. 
Polk  County,  46  Or.  546  (81  Pac.  240).  But  it  is  unnecessary 
for  us  to  re-examine  the  question  at  this  time,  as  the  judgment 
must  be  reversed  on  other  grounds. 

Neither  the  petition  for  the  location  of  the  road  nor  the 
them  to  meet  at  the  time  stated  to  view  out  and  locate  such 
order  of  the  county  court  appointing  the  viewers  and  directing 
road  specifies  whether  the  proposed  easement  shall  be  a  county 
road  30  feet  in  width  or  a  gateway  of  a  specified  width,  and  not 
less  than  10  nor  more  than  30  feet  wide.  That  matter  is  left 
optional  with  the  viewers — a  power  which  it  was  held  in  Lesley 
v.  Klamath  County,  44  Or.  491' (75  Pac.  709),  could  not  be 
exercised  by  them.  The  proceedings  in  the  case  referred  to  were 
had  under  the  law  now  in  question.  The  petitioner  prayed  that 
viewers  be  appointed  to  view  out  and  locate  a  county  road  30 
feet  in  width,  and  the  order  of  the  county  court  followed  the 
prayer  of  the  petition.  Objection  was  made  to  the  proceedings 
on  the  ground  that  they  did  not  leave  it  discretionary  with  the 
viewers  to  locate  either  a  county  road  or  a  gateway,  as  in  their 
judgment  might  seem  best.  The  eourt  held  the  objection  with- 
out merit,  saying:  "The  question  presented  depends  upon  the 
privisions  of  Sections  4966  and  4967,  B.  &  C.  Comp.  Properly 
construed,  the  petitioner  is  authorized  to  petition  for  either  a 
road  or  a  gateway,  and  it  is  not  optional  with  the  viewers  to 
establish  which  they  may  choose,  but  they  must  view  out  the 
easement  prayed  for,  and  as  directed  by  the  county  court,  so  as 
to  do  the  least  damage  to  the  land  through  which  it  may  pasa." 
In  this  case  the  viewers  were  not  required  to  view  out  and 
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assess  the  damages  sustained  by  the  location  of  a  definite  ease- 
ment, but  were  directed  to  "view  out  and  locate  a  county  road 
or  gateway  not  less  than  ten  nor  more  than  thirty  feet  in  width," 
and  to  assess  the  damages  sustained,  thereby  leaving  it  optional 
with  them  whether  they  should  locate  the  one  or  the  other.  The 
petitioner  for  the  location  of  the  road  should  have  specified  in 
his  petition  the  easement  desired,  and  the  county  court  should 
have  determined  the  one  to  be  located  and  directed  the  viewers 
to  proceed  accordingly.  Because  neither  the  petition  nor  the  order 
of  the  county  court  complied  with  the  statute  the  proceedings  are 
void.  Reversed. 


Decided  17  July,  rehearing  denied  28  August,  1905. 
WEST  r.  HIGGINS. 
81  Pac.  582. 

From  Multnomah :  Arthur  L.  Frazer,  Judge. 

Action  by  F.  S.  West  against  J.  W.  Higgins  and  the  Aetna 
Indemnity  Company.  From  a  judgment  for  plaintiff,  defendant 
corporation  appeals.    Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Piatt  & 
Piatt,  with  an  oral  argument  by  Mr.  Harrison  Oray  Piatt. 

For  respondent  there  was  a  brief  over  the  names  of  Whitney 
Lyon  Boise,  Waldemar  Seton  and  John  T.  McKee,  with  oral 
arguments  by  Mr.  Boise  and  Mr.  McKee. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  an  action  by  F.  S.  West  against  J.  W.  Higgins  and  the 
Aetna  Indemnity  Company,  a  corporation,  to  recover  damages 
for  the  breach  of  an  agreement.  The  bill  of  exceptions  shows 
that  on  July  29,  1902,  the  plaintiff  entered  into  a  contract  with 
Higgins  by  the  terms  of  which  he,  in  consideration  of  $2,425, 
stipulated  to  furnish  the  necessary  materials  and  to  erect  for 
plaintiff  a  two-story  dwelling  house  on  the  northeast  corner  of 
Fifteenth  and  East  Taylor  streets,  in  the  City  of  Portland.  The 
structure  was  to  have  been  completed  on  or  before  November  15, 
1902,  and  the  contract  price  was  payable  at  the  rate  of  80  per 
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cent  of  the  valuation  of  the  materials  furnished,  the  last  pay- 
ment to  be  made  15  days  from  the  acceptance  of  the  building, 
provided  the  plaintiff  was  satisfied  that  no  liens  were  filed  against 
or  could  be  placed  upon  the  building.  To  secure  the  performance 
of  the  terms  of  this  agreement,  Higgins,  as  principal,  and  the 
Aetna  Indemnity  Company,  as  surety,  executed  to  plaintiff  an 
undertaking  of  almost  the  same  tenor  and  effect  as  specified  in 
the  case  of  Ausplund  v.  Aetna  Indemnity  Co.  47  Or.  10  (81  Pac. 
577),  and  the  same  proceedings  were  had,  resulting  in  a  judg- 
ment in  plaintiffs  favor  for  the  sum  of  $2,013.22  for  money 
paid  by  plaintiff  to  prevent  the  sale  of  his  property  under  de- 
crees foreclosing  liens  for  material  used  in  the  construction  of 
his  building,  and  the  Aetna  Indemnity  Company  appeals. 

As  the  conclusion  we  have  reached  in  the  Ausplund  case  and 
in  the  case  of  MvKirmon  v.  Higgins,  47  Or.  44  (81  Pac.  581), 
necessarily  determines  this  appeal,  the  judgment  is  affirmed. 

Affirmed. 


Argued  18  July,  decided  15  August,  1905. 
JONES  v.  JONES. 
81  Pac.  1135. 

From  Multnomah:  Alfred  F.  Sears,  Jr.,  Judge. 

For  appellant  there  was  a  brief  over  the  name  of  Williams, 
Wood  &  Linthicum,  with  an  oral  argument  by  Mr.  J.  Couch 
Flanders. 

For  respondent  there  was  a  brief  and  oral  argument  by  Mr. 
Henry  E.  McOinn. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  by  F.  B.  Jones  against  Carrie  S.  Jones  for  a 
divorce  on  the  ground  of  adultery.  The  defendant  also  seeks 
affirmative  relief.  The  cause  was  tried  and  the  suit  dismissed, 
whereupon  the  plaintiff  appeals. 

A  careful  examination  of  the  transcript  leads  us  to  believe  that 
the  defendant  is  guilty  as  charged,  and,  without  alluding  to  the 
testimony,  much  of  which  is  not  fit  for  publication,  the  decree 
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is  reversed  and  one  will  be  here  entered,  dissolving  the  bonds 
of  matrimony  now  existing  between  the  parties.      Reversed. 


Argued  3  April,  decided  10  April,   1906. 
Ex  Parte  HUSSET. 
85  Pac.  332. 

From  Coos:  James  W.  Hamilton,  Judge. 

Petition  by  E.  D.  Hussey  for  a  writ  of  habeas  corpus  to  secure 
his  release  from  custody  on  a  charge  of  violating  the  local  op- 
tion law.  From  a  judgment  denying  the  petition,  petitioner 
appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Sperry  & 
Chase  and  J.  M.  Upton,  with  an  oral  argument  by  Mr.  William 
Carlton  Chase. 

For  respondent  there  was  a  brief  over  the  names  of  A.  M. 
Crawford,  Attorney  General,  and  A.  M.  Brown,  Disrict  Attorney, 
with  an  oral  argument  by  Mr.  Homer  Isaac  Van  Winkle. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  petitioner,  E.  D.  Hussey,  was  convicted  in  the  recorder's 
court  of  North  Bend,  Coos  County,  for  violating  the  provisions 
of  the  local  option  act  as  claimed  to  have  been  adopted  in  that 
county  November  8,  1904,  by  a  majority  of  votes  cast  in  favor 
of  prohibition,  and  having  been  adjudged  to  pay  a  fine  of  $50 
and  to  be  incarcerated  until  such  amercement  was  paid,  he  peti- 
tioned the  court  to  be  discharged  from  the  restraint  thus  im- 
posed, on  the  ground  that  he  was  illegally  deprived  of  his  liberty. 
The  petition  was  denied  and  he  appeals. 

In  the  case  of  Marsden  v.  HarlocJcer,  48  Or.  90  (85  Pac.  328), 
we  decided  that  the  vote  on  the  local  option  act  cast  in  Coos 
County,  November  8, 1904,  was  void,  and  as  the  conclusion  there 
reached  is  controlling  herein  it  follows  that  the  judgment  in  the 
case  at  bar  must  be  reversed,  and  the  cause  remanded,  with  direc- 
tions to  discharge  the  prisoner;  and  it  is  so  ordered. 

Reversed. 
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Decided  17  July,  1906. 
PIBBOE  v.  UNION  COUNTY. 

86  Pac  6. 

From  Union:  Eobert  Eakin,  Judge. 

Proceedings  by  Union  County  for  the  laying  out  of  a  high- 
way. From  a  judgment  of  the  circuit  court  dismissing  an 
appeal  from  the  county  court  by  Walter  M.  Pierce,  a  claimant 
for  damages,  he  appeals.  Affirmed. 

For  appellant  there  was  a  brief  with  an  oral  argument  by 
Mr.  Charles  H  Finn. 

For  respondent  there  was  a  brief  over  the  names  of  C.  H. 
Crawford,  District  Attorney,  and  J.  D.  Slater,  with  an  oral  argu- 
ment by  Mr.  Robert  Jay  Staler. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  claim  for  damages  which  the  plaintiff,  Walter  M. 
Pierce,  alleges  he  will  sustain  if  the  county  court  of  Union 
County  opens  a  county  road  across  his  premises.  The  facts  in- 
volved herein  are  almost  identical  with  the  details  stated  in  the 
case  of  Miller  v.  Union  County,  48  Or.  266  (86  Pac.  3),  except 
that  in  the  case  at  bar  the  board  of  county  road  viewers  found 
that  Pierce  would  sustain  no  damages  by  the  opening  of  the  pro- 
posed road.  The  county  court  on  October  8,  1905,  approved  this 
report  as  to  the  damages,  but  continued  the  matter  as  to  estab- 
lishing the  road  until  January  5,  1906,  when  the  route  surveyed 
was  declared  a  public  highway.  The  plaintiff,  17  days  thereafter, 
perfected  an  appeal  from  the  latter  order,  and,  the  cause  having 
been  transferred  to  the  circuit  court  for  that  county,  the  appeal 
was  dismissed,  -and  from  such  judgment  an  appeal  was  taken 
to  this  court. 

The  question  here  presented  having  been  considered  in  and 
decided  adversely  to  plaintiff's  contention  in  the  case  adverted 
to,  it  follows  that  the  judgment  should  be  affirmed,  and  it  ifl 
so  ordered.  Affirmed. 
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Decided  11  September,  rehearing  denied  9  October,  1906. 
MIRANDA  v.  CARLSON. 
86  Pac.  1134. 

From  Harney :  George  E.  Davis,  Judge. 

Suit  by  A.  Miranda  against  Ed.  Carlson,  for  an  injunction, 
resulting  in  a  decree  for  defendant,  from  which  plaintiff  appeals. 
The  case  was  submitted  on  briefs  under  the  proviso  of  Eule  16 : 
35  Or.  587,  601.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Lionel  R. 
Webster. 

For  respondent  there  was  a  brief  over  the  name  of  Parrish  & 
Rembold. 

Mr.  Justice  Hailey  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  determine  the  rights  of  the  parties  herein 
to  the  waters  of  the  west  fork  of  Wild  Horse  or  Alvord  Creek 
in  the  southern  portion  of  Harney  County.  The  case  involves 
questions  of  fact  only,  as  to  the  priority  of  the  rights  of  the 
parties,  and  no  good  purpose  would  be  served  by  a  review  of  the 
evidence.  It  is  sufficient  to  say  that  the  record  and  evidence 
have  been  carefully  read  and  considered,  and  we  think  the  de- 
cree of  the  lower  court  is  correct,  and  it  will  therefore  be 
affirmed.  Affirmed. 
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ABANDONMENT. 

Overt  Acts  Not  Necessary  to  Constitute.  See  Mines,  9. 
Abandonment  Does  Not  Transfer  Title.  See  Mines,  10. 
Effect  of  Abandonment  by  a  Cotenant*    See  Mines,  8. 

ACCEPTANCE  of  Government  Patent  Unnecessary*     See  Public  Lands,  6. 

ACCRUAL,  of  Right  of  Action.     See  Limitation  of  Actions. 

ACQUIESCENCE. 

Equitable  Estoppel  by  Failure  to  Protest     See  Estoppel,  8. 

ACTS  OF  LEGISLATURE. 

Constitutionality  of  Legislative  Enactments.    See  Const.  Law,  1,  18. 
Construction  and  Sufficiency  of  Titles  of.     See  Statutes,  1,  2. 
Implied  Amendments  and  Repeals.    See  Statutes,  8,  4. 

ADEQUATE  REMEDY  at  Law. 

Unauthorised  Diversion  of  Water — Solvency  of  Wrong  Doer — Slight 
Comparative  Injury.     See  Injunction,  2,  8. 

Notes — Duty  of  Accommodation  Maker  to  Pay  and  Present  to  Prin- 
cipal.    See  Injunction,  4. 

ADMINISTRATION 

Of  Estates  of  Decedents.    See  Executors. 
Of  Estates  of  Insolvents.    See  Bankruptcy. 

ADMISSION. 

Letter  of  Attorney — Effect  of  Against  Client     See  Evidence,  9. 
Conclusiveness  of  Allegations  Not  Denied.     See  Pleading,  9. 
Effect  of  Admissions  by  Attorney.     See  Attorney,  11. 

ADVERSE  CLAIMS. 

Limitation  on  Bringing  Suit  to  Settle.     See  Quieting  Title. 

ADVERSE  USE. 

Evidence  to  Establish  Must  be  Clear.     See  Waters,  19. 

AGENTS  AND  AGENCY.     Same  as  Principal  *  Agent. 

AIDER. 

Effect  of  Verdict  on  Defective  Pleading.     See  Pleading,  17,  18. 
Effect  of  Answer  on  Defective  Complaint     See  Pleading,  5. 

AMBIGUITIES. 

Explaining  Uncertain  Writings  by  Parol.     See  Evidence,  11,  12,  13. 

AMENDMENT. 

Complaint — Matters  Occurring  After  Filing.  See  Pleading,  11,  12. 

Illustration  of  Proper  Germane  Amendment.  See  Pleading,  12,  18. 

Example  of  Not  Changing  Cause  of  Action.  See  Pleading,  13. 
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Discretion  of  Trial  Court  in  Mandamus  Cases.     See  Mandamus,  1,  2. 
Equity — Amending  After  Remandment.     See  Appeal,  39,  40. 
Law — Amending  After  Remandment.     See  Appeal,  37,  38. 

ANIMALS. 

Running  at  Large — Police  Power — Grazing. 

1.  Under  the  general  police  power  a  state  may  prohibit  the  running 
at  large  of  stock  and  compel  the  owners  of  such  animals  to  keep  them 
within  an  enclosure,  and  may  even  prohibit  the  grazing  of  animals  within 
certain  districts.  .  Reaer  v.  Umatilla  County,  326. 

Tax  for  Grazing  Privilege. 

2.  Quaere:  Can  a  state,  as  an  incident  of  the  police  power,  exact  a 
charge  for  the  privilege  of  grazing  animals  or  allowing  them  to  run  at 
large?  Reaer  v.  Umatilla  County,  326. 

Liability  for  Stock  Killed  in  Station  Grounds.     See  Railroads,  1,  2,  6. 

APPEALABLE  ORDER     See  Appeal  *  Error,  1,  2,  3. 
APPEAL  AND  .ERROR. 

APPEALABLE  JUDGMENT — MEASURE  OF  RELIEF  GRANTED. 

1.  It  is  a  rule  of  general  application  that  a  party  cannot  appeal  from 
an  order  granting  the  relief  which  he  asks,  but  if  the  measure  of  relief 
allowed  falls  short  of  that  obtainable  under  his  complaint,  he  may  seek 
further  relief  by  appeal.  Multnomah  County  v.  White,  183. 

Same — Estoppel  to  Allege  Error. 

2.  A  county  having  sued  to  invalidate  an  exchange  by  its  judge  of 
sundry  tax  certificates  which  it  owned  for  certain  void  warrants,  to  have 
the  holders  of  such  certificates  declared  trustees  thereof  for  the  county, 
to  restrain  their  transfer,  to  recover  the  proceeds  of  any  that  had 
been  sold,  and  the  amount  for  which  the  certificates  had  been  bid  in  by 
the  county,  on  the  theory  that  the  certificates  were  still  outstanding,  is 
entitled  to  appeal  from  a  decree  merely  declaring  the  entire  exchange  void, 
since  it  had  asked  for  a  recovery  of  the  value  of  such  certificates  as  had 
been  sold,  it  being  shown  that  most  of  such  certificates  had  been  taken  up 
by  the  property  owners  and  canceled  before  the  filing  of  the  suit. 

Multnomah  County  v.  White,  183. 

Appealable  Order — Vacating  Default. 

3.  An  order  vacating  a  default  judgment,  under  Section  102,  B.  ft  C. 
Comp.,  as  taken  through  mistake,  inadvertence  or  excusable  neglect,  is 
not  appealable  under  Section  647,  as  a  final  order  affecting  a  substantial 
right.  Bowman  v.  Holman,  361. 

Law  of  the  Case. 

4.  Questions  decided  on  appeal  become  the  law  of  the  case,  precluding 
a  review  thereof  on  subsequent-  appeals  in  the  same  litigation. 

Baker  County  v.  Huntington,  693. 

Reviewing  Motion  to  Strike  Out. 

5.  It  is  not  error  to  strike  out  duplicate  averments,  for  the  evidence 
to  support  them  may  still  be  offered  under  other  paragraphs. 

State  ex  rel.  v.  Richardson*  309. 

Bond— United  States  Commissioner  as  Surety. 

6.  A  United  States  commissioner  is  an  officer  of  a  court,  under  the  laws 
of  the  United  States,  and  therefore  disqualified  to  become  a  surety  on  an 
appeal  bond,  under  B.  ft  C.  Comp.  ||  1607  and  649,  subd.  8. 

Paxton  v.  Lively,  135. 
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Computing  Time  to  File  Transcript. 

7.  The  time  allowed  after  perfecting  an  appeal  within  which  a  tran- 
script must  be  filed  In  the  appellate  court  does  not  begin  to  run  until  the 
time  allowed  to  except  to  the  sureties  has  expired,  computed  by  excluding 
the  first  day  and  including  the  last.  Boothe  v.  Scriber,  661. 

Same. 

8.  A  party  having  filed  an  undertaking  on  appeal  on  August  24th,  the 
adverse  party  has  five  days  to  except  and  the  appellant  thirty  days  there- 
after to  file  the  transcript,  which  will  expire  on  September  29th,  and  a 
filing  on  that  day  is  within  the  time  limited.  Boothe  v.  Scriber,  661. 

Appeal  in  Probate — Jurisdiction  Acquired. 

9.  On  an  appeal  from  a  decree  in  equity  given  in  any  court,  the  suit 
must  be  tried  on  the  transcript  and  evidence  accompanying  it,  as  pre- 
scribed by  B.  ft  C.  Comp.  |  566.  Morrison's  Estate,  612. 

Appeal  in  Equity — No  Evidence — Questions  Reviewable. 

10.  Where,  on  an  appeal  from  a  decree  in  equity,  no  evidence  is  brought 
up  to  the  appellate  court,  the  only  question  reviewable  is  whether  or  not 
the  pleadings  are  sufficient  to  uphold  the  decree.       Morrison's  Estate,  612. 

Amending  Bill  of  Exceptions  After  Decision  on  Appeal. 

11.  Where  a  bill  of  exceptions,  through  mistake  has  been  so  made  up 
as  not  to  state  the  truth,  it  may  on  proper  showing  and  notice  be  amended 
nuc  pro  tunc  at  a  subsequent  term  and  before  the  hearing  in  the  supreme 
court,  but  the  state  which  has  argued  and  submitted  its  cause  on  a  bill 
of  exceptions  stating  the  truth  may  not  obtain  from  the  trial  court  by  way 
of  amendment  a  new  bill  after  the  case  has  been  decided  against  it  on 
appeal,  for  the  purpose  of  arguing  in  a  petition  for  a  rehearing  that  the 
error  shown  by  the  original  bill  was  harmless.  State  v.  Jennings,  483. 

Available  Error — Ruling  Following  Admissions. 

12.  Error  cannot  be  predicated  on  rulings  of  a  judge  following  admis- 
sions in  the  pleadings,  as,  for  instance,  in  admitting  as  evidence  a  con- 
tract on  which  the  plaintiff  counts  and  which  the  defendant  admits  having 
executed.  Enterprise  Hotel  Co,  v.  Book,  68. 

Objections  Not  Made  at  Trial. 

13.  Objections  to  evidence  not  made  at  the  trial  are  not  available  on 
appeal.  For  example:  An  objection  to  impeaching  testimony  that  it  was 
not  proper  for  that  purpose  will  not  support  an  argument  that  the  wit- 
nesses did  not  appear  to  be  qualified.  State  v.  Mizis,  166. 

Question  First  Raised  on  Appeal. 

14.  Subject  to  certain  statutory-  exceptions,  questions  not  presented  to 
and  ruled  upon  by  the  trial  court  cannot  be  considered  by  the  supreme 
court  State  ex  rel.  v.  Frost,  236. 

Same— Case  Under  Consideration. 

16.  A  referee  having  returned  a  part  of  the  testimony  in  a  case,  the 
action  of  the  parties  in  submitting  the  cause  without  any  proceeding  to 
secure  the  balance  of  the  testimony  precludes  the  supreme  court  from  con- 
sidering the  conduct  of  the  referee.  State  ex  rel.  v.  Frost,  236. 

Question  Not  Raised  at  Trial. 

16.  Objections  to  evidence  not  made  when  the  exception  is  saved  will 
not  be  considered  on  appeal.  State  v.  Jennings,  483. 
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Samb— Case  Under  Consideration. 

17.  An  objection  to  certain  questions  because  they  show  an  attempt 
of  a  party  to  impeach  his  own  witness,  in  violation  of  Section  850,  B.  6  C. 
Comp.,  does  not  support  an  objection  that  the  party  has  not  laid  a  founda- 
tion of  surprise.  State  v.  Jennings,  483. 

Briefs — Assignments  of  Error. 

18.  Supreme  Court  Rule  32,  subd.  b  (36  Or.  606),  requiring  appellant 
to  serve  a  brief  containing;  a  concise  statement  of  the  errors  on  which  he 
relies,  is  satisfied  by  a  substantial  compliance  therewith. 

First  National  Bank  v.  Miller,  687. 

Same— Casb  Under  Consideration. 

19.  Where  an  assignment  of  errors  in  a  brief  stated  that  the  court  erred 
in  giving,  over  objection  and  exception,  certain  instructions  setting  them 
out  In  distinct  paragraphs  containing  but  a  small  part  of  the  entire  charge, 
and  not  indicating  the  language  complained  of  under  separate  assignments, 
the  supreme  court  will  not  be  so  technical  as  to  hold  that  if  either  of  the 
parts  of  the  charge  so  generally  expressed  correctly  stated  the  law  the 
entire  assignment  would  be  unavailing. 

First  National  Bank  v.  Miller,  687. 

Dismissal  Because  or  Newly  Discovered  Evidence. 

20.  A  motion  to  dismiss  an  appeal  because  of  newly  discovered  evidence 
material  to  the  cause  of  the  appellant  should  be  overruled,  the  proper  pro- 
ceeding being  by  a  suit  to  annul  the  order  appealed  from ;  and  a  claim  of 
settlement  during  the  trial  in  the  lower  court  between  the  respondent  and 
one  jointly  liable  with  the  appellants,  without  the  knowledge  of  appellants, 
and  which  was  concealed  from  them.  Is  in  the  nature  of  newly  discovered 
evidence  not  justifying  a  dismissal  of  the  appeal. 

Liv€8ley  v.  Johnston,  40. 

Motion  to  Dismiss. 

21.  The  consideration  of  a  motion  to  dismiss  an  appeal,  involving  the 
merits  of  the  dispute,  may  appropriately  be  continued  until  the  final 
hearing.  Multnomah  County  v.  White,  183. 

Subsequent  Waiver  or  Termination — Evidence  Dehors. 

22.  Where  the  controversy  has  been  settled  after  the  entry  of  the  judg- 
ment or  decree  appealed  from,  or  the  right  of  appeal  has  been  in  some 
manner  waived,  evidence  outside  the  record  is  admissible  to  establish  the 
facts  >as  a  basis  for  a  motion  to  dismiss.  Livesley  v.  Johnston,  40. 

Presumption  as  to  Error  Having  Occurred. 

28.  Error  is  not  presumed,  but  must  affirmatively  appear  from  the  bill 
of  exceptions.  Austin  v.  VanderbiU,  206. 

Same— Case  Under  Consideration. 

24.  In  an  action  for  the  conversion  of  diamonds,  the  admission  of 
evidence  as  to  the  value  of  flawless  diamonds  cannot  be  considered  as 
error  unless  the  bill  of  exceptions  shows  that  the  stones  in  question  were 
not  of  that  kind.  Austin  v.  VanderbiU,  206. 

Same. 

26.  Error  on  the  part  of  a  trial  court  is  never  presumed,  the  presump- 
tion being  that  evidence  was  received  or  excluded  as  required  by  law, 
unless  the  contrary  appears.  State  v.  Jennings,  483. 

Presumption  That  Evidence  Was  Properly  Admitted. 

26.  Where  testimony  that  Is  inadmissible  under  the  pleadings  has  been 
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received  without  objection,  it  will  be  presumed  on  appeal  that  the  cause 
was  tried  as  though  there  had  been  an  Issue  on  the  subject  to  which  the 
evidence  related.  Pierson  v.  Fisher,  228. 

Presumption  as  to  Basis  for  Instruction. 

27.  An  Instruction  will  always  be  presumed  to  have  been  based  on 
evidence  where  the  bill  of  exceptions  does  not  purport  to  contain  all  the 
testimony,  and  It  does  not  appear  by  the  record  that  no  testimony  was 
offered  on  that  point.  Baker  County  v.  Huntington,  593. 

Discretion — Granting  Continuance. 

28.  Applications  for  continuances  are  largely  within  the  discretion  of 
the  fecial  court  and  will  not  ordinarily  be  reviewed.  In  this  case  the  court 
acted  wisely.  State  v.  Mistis,  166. 

Conclusiveness  of  Findings. 

29.  Findings  of  a  Judge  made  after  a  trial  without  a  jury  have  the  force 
and  effect  of  a  verdict,  and  cannot  be  disturbed  if  they  are  supported  by 
any  competent  evidence.  Savage  v.  Salem  Mills  Co.  1. 

Harmless  Error — Exclusion   of  Evidence — Subsequent  Admission. 

80.  In  an  action  for  breach  of  a  contract  the  sustaining;  of  objections 
to  questions  to  witnesses  as.  to  whether  there  was  any  prior  contract 
between  the  parties  was  not  injurious  to  the  party  propounding  the  ques- 
tions, where  it  appeared  that  witnesses  were  subsequently  permitted  to 
testify  to  all  the  circumstances  surrounding;  the  contract  and  the  negotia- 
tions between  the  parties.  Jennings  v.  Oregon  Land  Co.  287 

Sams. 

31.  Error  in  admitting  hearsay  evidence  is  harmless  where  the  same 
Information  is  given  by  other  witnesses  without  objection. 

State  v.  White,  416. 
Same — Case  Under  Consideration. 

32.  In  a  prosecution  for  kidnapping,  the  refusal  to  strike  out  as  hear- 
say testimony  of  the  person  kidnapped  as  to  what  third  persons  said 
defendant  had  stated  to  them  is  not  prejudicial  to  defendant,  where  one  of 
such  third  persons  testifies  to  what  defendant  told  them  and  it  is  substan- 
tially the  same  as  the  hearsay  testimony.  State  v.  White,  416. 

Same— Case  Under  Consideration. 

33.  In  a  prosecution  for  kidnapping  a  seaman,  statements  by  a  third 
person  as  to  what  defendant  said  he  would  do  to  the  prosecuting  witness 
if  he  attempted  to  board  a  certain  ship  were  properly  admitted  over  objec- 
tion that  defendant  did  not  hear  them,  where  it  is  shown  defendant  heard 
the  Important  statements,  though  he  did  not  hear  the  preliminary  conver- 
sation, and  afterward  made  practically  the  same  statements. 

State  v.  White,  416. 
Same — Irrelevant  Evidence. 

34.  Where  a  trial  for  a  misdemeanor  is  held  without  a  jury,  the  defend- 
ants admitting  the  acts  complained  of,  but  claiming  the  righjt  to  commit 
them,  the  admission  of  irrelevant  evidence  is  harmless. 

Portland  v.  Cook,  550. 
Same — Construction  of  Contract  by  Jury. 

35.  Under  B.  &  C.  Comp.,  1 136,  making  it  incumbent  on  a  court  to 
interpret  written  Instruments,  error  in  submitting  them  to  the  Jury  Is 
harmless  if  their  finding  thereon  is  correct 

Baker  County  v.  Huntington,  593. 
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Right  of  Supreme  Court  to  Modify  Excessive  Verdict. 

36.  The  supreme  court  cannot  reduce  an  excessive  verdict,  since  the  else 
of  the  verdict  presents  only  questions  of  fact,  and  they  cannot  be  reviewed 
under  the  Oregon  practice.  Lindsay  v.  Grand  Ronde  hum.  Co.  430. 

Remanding  Law  Actions — Amendments  in  Trial  Court. 

37.  When  a  judgment  in  a  law  action  Is  reversed  on  appeal,  and  the 
cause  remanded  for  a  new  trial  or  for  further  proceedings,  the  court 
below  possesses  power  to  allow  reasonable  amendments  to  be  made  to 
the  pleadings,  and  Its  action  in  this  respect  will  not  be  disturbed,  except 
for  an  abuse  of  discretion.  State  ex  rel.  v.  Richardson,  309. 

Same. 

38.  Where  on  appeal  a  judgment  sustaining  a  demurrer  to  an  alterna- 
tive writ  of  mandamus  and  dismissing  proceedings  to  compel  the  doing:  of 
certain  acts  by  a  county  court  has  been  affirmed,  the  order  of  affirmance 
concluding,  "It  is  further  ordered  that  the  cause  be  remanded  to  the  said 
court  below,  and  that  a  judgment  be  there  entered  and  docketed  in  accord- 
ance therewith,"  the  trial  court  is  not  precluded  from  allowing  the  alterna- 
tive writ  of  mandamus  to  be  amended.         State  ex  rel.  v.  Richardson,  309. 

Remanding  Equity  Suits — Amendments  in  Trial  Court. 

89.  It  Is  discretionary  with  the  supreme  court  in  equity  to  either  decide 
a  case  finally  or  to  send  it  back  for  further  proceedings  when  the  appeal 
has  been  taken  on  the  pleadings  or  when  the  evidence  is  unsatisfactory 
on  material  points,  and  in  such  cases  the  trial  court  may,  in  its  discretion, 
permit  amendments  to  the  pleadings  after  the  cause  has  been  remanded. 

State  ex  rel.  v.  Richardson,  309. 

Same. 

40.  The  rule  that  whenever  the  supreme  court  does  not  make  a  final 
disposition  of  a  cause  on  appeal  from  an  order  overruling  a  demurrer  to 
the  complaint,  but  remands  the  same  to  the  court  below,  the  latter  may 
determine  In  the  first  Instance  whether  or  not  defendant  shall  be  permitted 
to  answer,  applies  only  to  suits  in  equity. 

State  ex  rel.  v.  Richardson,  309. 

Disposition  of  Cause  After  Affirmance — Rbmandments. 

41.  Plaintiff  brought  suit  for  himself  and  others  not  connected  with  his 
interest,  and,  after  the  sustaining  of  a  demurrer  to  his  amended  com' 
plaint,  refused  to  plead  further,  whereupon  the  cause  was  dismissed. 
Held,  that,  the  decree  having  been  affirmed  on  appeal,  the  cause  would 
not  be  remanded  to  permit  plaintiff  to  apply  for  leave  to  amend  by  sub- 
stituting a  cause  of  action  In  his  own  favor  only. 

Oregon  v.   Warner  Stock  Co.,  378. 
As  to  Costs  on  Appeal  in  Equity  Cases,  See  Costs. 

APPEARANCE. 

Effect  of  as  to  Jurisdiction  Over  Subject  Matter.     See  Courts,  1. 

APPLIANCES. 

Duty  of  Master  as  to  Furnishing  Most  Approved.     See  Mast  *  Serv.  2. 

APPROPRIATION. 

Effect  of  Diverting  From  Another's  Ditch.  See  Waters,  16. 
Seizure  of  Water  From  Another  Not  Valid.  See  Waters,  16. 
Local  Custom  of  Appropriation — Judicial  Notice.     See  Waters,  1. 


Index.  633 

assignments  for  creditors. 

Accounting — Evidence. 

The  evidence  shows  that  F.  L.  Richmond,  W.  T.  Wright  and  F.  A.  E. 
Starr  have  fully  accounted  to  Fred  Nodlne  for  all  property  transferred  to 
them  by  him  In  April,  1894,  and  that  in  the  performance  of  their  duties  as 
trustees  and  assignees  they  acted  throughout  in  good  faith,  with  entire 
honesty,  and  with  fidelity  to  the  parties  Interested  In  the  disposal  of  the 
property.  Nodine  v.  Richmond,  627. 

ASSIGNMENTS  OF  ERROR.     See  Appeal,  18,  19. 

ASSUMPSIT. 

Action    for   Money   Paid    on    Contract   That    Has   Subsequently    Been 
Repudiated  by  Vendor.     See  Contracts,  11. 

ASSUMPTION. 

Known  Risk — Continuing  In  Employment.     See  Mast,  *  Skrv.  4. 
Insufficient  Evidence  of  Assuming  Risk.     See  Mast,  *  Skrv.  5. 

ATTACHMENT. 

Duration  of  Lien. 

1.  Under  Section  301,  B.  ft  C.  Comp.,  providing;  how  an  attachment 
shall  be  levied  on  real  property,  and  Section  303,  providing  that  attach- 
ment notices  shall  be  recorded  and  that  thereupon  "the  lien  In  favor  of 
plaintiff  shall  Immediately  attach  to  such  real  property,"  the  Hen  of  an 
attachment  clings  to  real  property  until  the  debt  is  paid  or  the  property 
Is  sold  under  an  execution  pursuant  to  a  judgment  In  the  case,  or  the 
judgment  or  attachment  Is  released  In  some  manner  provided  by  law,  and 
the  Hen  Is  not  affected  by  a  failure  to  properly  docket  the  judgment,  when 
recovered.  Katz  v.  Obenchain,  352. 

Effect  of  Undockbted  Judgment  on  Attachment  Lien. 

2.  Where  a  judgment  Is  merely  entered  In  the  court  record  without 
being  docketed,  the  attachment  Hen  remains  unaffected. 

Katz  v.  Obenchain,  362. 

Effect  of  Attaching  Property  of  Nonresident. 

3.  The  effect  of  attaching  property  of  a  nonresident  Is  to  hold  such 
property  until  final  judgment,  but  It  does  not  afford  a  basis  for  a  general 
judgment.  Katz  v.  Obenchain,  352. 

Monet  Received — Attachment — Implied  Contract. 

4.  An  action  to  recover  money  paid  on  a  contract  that  the  other  party 
afterward  repudiated  is  in  form  an  action  of  assumpsit  and  the  legal  lia- 
bility to  repay  is  an  implied  contract  for  the  direct  payment  of  money, 
under  B.  ft  C.   Comp.  |296,  subd.   1.  Hanley  v.  Combs,  409. 

Priority  Between  Attachment  and  Unrecorded  Deed. 

5.  An  attachment  levied  In  good  faith  on  land  that  has  been  conveyed 
for  more  than  five  days  without  the  instrument  being  recorded,  and  with- 
out knowledge  of  such  conveyance,  takes  precedence  of  such  conveyance, 
under  Sections  302  and  6359,  B.  ft  C.  Comp.,  relating  to  attachments  and 
the  recording  of  deeds.  Haines  v.  Connell,  469. 

Sufficiency  of  Sheriff's  Certificate  of  Attachment. 

6.  Under  Section  301  of  B.  ft  C.  Comp.,  requiring  a  sheriff,  after  levy- 
ing an  attachment,  to  deliver  to  the  county  clerk  a  certificate  containing 
the  title  of  the  cause,  the  names  of  the  parties,  a  description  of  the 
property  seized,  and  a  statement  that  the  same  has  been  attached,  such 
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a  certificate  may  be  sufficient,  though  it  does  not  contain  as  a  caption 
the  title  of  the  cause  or  the  names  of  the  parties,  if  such  matters  appear 
In  the  body  of  the  certificate.  Haines  v.  ConneU,  469. 

Certificate  of  Attachment — Need  of  Correct  Caption. 

7.  If  it  is  attempted  to  give  the  title  of  a  cause  and  the  names  of  the 
parties  in  a  caption  to  a  certificate  of  attachment.  It  must  be  given  cor- 
rectly or  the  certificate  will  not  be  valid.  Hainea  v.  Connell,  469. 

Attachment  Certificate — Necessity  of  Caption. 
*  8.  A  sheriff's  certificate  of  attachment  of  real  estate,  which  recites  in 
the  body  thereof  the  names  of  the  respective  parties  in  the  cause  and  the 
title  of  the  court  from  which  the  writ  issued,  is  sufficient  without  having 
a  caption  stating  the  title  of  the  cause  and  the  names  of  the  parties,  or 
any  caption  whatever.  Hainea  v.  Connell,  469. 

Priority   Between   Attachment   and   Deed— Pleading   Good   Faith 
f    of  Creditor  as  an  Affirmative  Defense. 

9.  lu  a  suit  involving  the  relative  rights  of  an  attaching  creditor  and 
the  holder  of  a  deed  to  the  same  land,  the  creditor  must  plead  affirma- 
tively that  the  attachment  was  levied  in  an  attempt  to  collect  a  genuine 
debt  and  without  notice  or  knowledge  of  the  interest  of  the  deed  claimant ; 
it  will  not  be  sufficient  to  rely  on  a  denial  of  the  charge  by  the  deed 
claimant  that  the  attachment  was  levied  with  notice  of  the  deed. 

Hainea  v.  Connell,  469. 

Pleading — Admission  by  Failure  to  Deny. 

10.  This  case  affords  an  illustration  of  the  general  statutory  rule, 
B.  &  C.  Comp.,  1 95,  that  affirmative  allegations  not  denied  are  to  be 
taken  as  true.  A  deed  not  having  been  recorded,  an  attachment  was 
levied  on  the  land  as  that  of  the  grantor,  whereupon  the  grantee  sued 
to  restrain  further  proceedings  under  the  attachment,  and  for  a  cancella- 
tion of  the  same  as  a  cloud  on  his  title,  alleging  that  the  defendant  had 
notice  of  plaintiff's  claim  to  the  property  at  the  time  the  attachment  was 
levied.  The  answer  denied  the  allegations  of  the  complaint,  and  also  set 
up  facts  showing  defendant  to  be  a  bona  fide  purchaser.  These  facts 
were  not  denied  by  reply.  Held,  that,  the  facts  showing  defendant  to  be 
a  lona  fide  purchaser  were  admitted.  Hainea  v.  Connell,  469. 

ATTORNEY  AND  CLIENT. 

Relation  Between  Attorney  and  Client — Contracts  for  Fees. 

1.  The  relation  between  an  attorney  and  a  client  is  one  requiring  the 
utmost  fairness  by  the  attorney  and  contracts  between  them  advantage- 
ous to  the  former  will  be  closely  scrutinized;  yet  care  must  be  exercised 
to  avoid  injustice,  for  clients  are  often  anxious  to  secure  the  services  of 
capable  attorneys  of  reputation  and  tact,  and  willingly  contract  for  fees 
that  seem  very  high  in  comparison  with  the  charges  made  by  attorneys 
of  less  reputation.  Hamilton  v.  Holmes,  453. 

INADEQUATE    CONSIDERATION.  * 

2.  The  testimony  in  this  case  does  not  show  such  a  wide  difference 
between  the  value  of  the  property  conveyed  and  the  value  of  the  services 
performed  as  to  shock  the  conscience  of  a  chancellor  and  render  the 
transaction  constructively  fraudulent.  Hamilton  v.  Holmea,  453. 

Attorney's  Lien — When  Becomes  Enforceable. 

3.  Both  by  general  law  and  the  terms  of  the  Oregon  statute  (B.  &  C. 
Comp.  1 1063)  an  attorney  has  no  Hen  for  his  services  before  judgment  or 


Index.  635 

decree,  and  until  then  the  client  may  dismiss  or  compromise  the  case 
without  reference  to  any  contract  with  the  attorney. 

Jackson  v.  Stearns,  25. 

Validity  of  Agreement  With  Attorney  Not  to  Compromise  Legal 
Proceeding — Public  Policy. 

4.  A  clause  in  a  contract  stipulating;  for  the  payment  of  compensation 
to  an  attorney  for  performance  of  service  in  prosecuting;  a  legal  proceed- 
ing, and  providing  that  the  client  shall  not  settle  or  dismiss  the  proceeding 
prior  to  the  rendition  of  judgment,  when  the  attorney's  lien  would  attach, 
is  against  public  policy  and  void.  Jackson  v.  Stearns,  25. 

Remedy  of  Attorney  for  Fraudulent  Dismissal  of  Action. 

5.  Though  a  party  may  without  the  consent  of  his  attorney  make  a 
bona  fide  adjustment  with  the  adverse  party  and  dismiss  a  legal  proceed- 
ing, yet  if  it  appears  that  the  adjustment  was  collusive,  and  with  the 
intent  on  the  part  of  both  parties  to  defraud  the  attorney,  the  court  may, 
to  protect  him,  set  aside  the  dismissal,  and  permit  him  to  proceed  In  the 
cause  in  the  name  of  his  client  to  a  final  determination  to  ascertain  what 
sum,  if  any,  is  due  for  his  services.  Jackson  v.  Stearns,  25. 

Collusive  Dismissal  of  Suit — Rights  of  Injured  Attorney. 

6.  Where  a  client,  without  the  knowledge  or  consent  of  his  attorney- 
settles  a  legal  proceeding  collusively  for  the  purpose  of  depriving  the 
attorney  of  his  fees,  the  latter  may,  by  giving  to  the  party  sought  to  be 
charged  notice  of  his  Intention  to  continue  the  cause  in  the  name  of  his 
client  for  the  recovery  of  his  fees  only,  continue  the  proceeding  for  that 
purpose,  and  hence  is  not  entitled  to  maintain  a  proceeding  to  enjoin  the 
dismissal.  Jackson  v.  Stearns..  25. 

Fraudulent  Compromise  of  Suit — Intent  of  Client. 

7.  Before  a  court  will  set  aside  an  order  dismissing  a  legal  proceeding 
without  the  consent  of  plaintiff's  attorney  and  allow  the  latter  to  proceed 
with  the  cause  in  the  name  of  his  client  to  determine  the  amount  of  fees 
due  him.  It  must  appear  that  the  client  participated  In  the  fraudulent  Intent 
to  deprive  the  attorney  of  his  compensation.  Jackson  v.  Stearns,  26. 

Fraudulent  Compromise— Evidence  of  Bad  Faith. 

8.  Where  a  legal  proceeding  Is  settled  without  the  consent  of  the  attor- 
ney, who  has  performed  services  under  a  contract,  the  adequacy  of  the 
consideration  Is  an  element  to  be  considered  in  determining  whether  the 
settlement  was  made  in  good  faith.  Jackson  v.  Stearns,  26. 

Fraudulent  Settlement  of  Suit — Pleading  Bad  Faith. 

9.  In  a  suit  by  an  attorney  for  the  double  purpose  of  enlolnlng  the  dis- 
missal of  another  suit,  on  the  ground  that  such  dismissal  was  collusive  and 
for  the  purpose  of  defrauding  him  of  his  fees,  and  to  set  aside  a  deed  made 
pursuant  to  dismissal,  an  allegation  that  the  value  of  the  property  con- 
veyed by  the  deed  was  $3,000,  but  that  the  deed  was  executed  for  a  nom- 
inal consideration,  is  sufficient  as  an  averment  of  the  bad  faith  of  the 
defendant  in  the  original  suit.  Jackson  v.  Stearns,  25. 

Force  of  Deductions  by  Trial  Court  in  Its  Opinion. 

10.  Under  Section  158,  B.  &  C.  Comp.,  providing  that  on  the  trial  of  an 
issue  of  fact  by  the  court  Its  written  decision  shall  state  the  facts  found 
and  conclusions  of  law  separately,  without  argument  or  reason  therefor, 
and  that  the  court  may  deliver  any  argument  or  reason  In  support  of  such 
decision,  either  orally  or  written,  separately  therefrom,  and  file  the  same 
with  the  clerk,  where   there  was  a  contention  as  to  whether  plaintiffs' 
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cause  of  action  was  based  entirely  on  an  original  contract  or  on  the  con- 
tract as  amended  by  the  parties,  a  deduction  by  the  court  in  its  opinion 
that  plaintiff's  counsel  claimed  that  such  cause  of  action  was  based  entirely 
on  the  original  contract,  though  not  equivalent  to  a  positive  statement  to 
that  effect.  Is  entitled  to  consideration  as  an  assertion  of  a  solemn  admis- 
sion by  one  of  the  parties.  Hey  wood  v.  Doembecher  Mfg.  Co.  359. 

Admissions — Effect  of. 

11.  The  admissions  of  an  attorney,  made  within  the  scope,  of  his  author- 
ity and  during  the  continuance  of  his  employment,  bind  his  client  to  the 
same  extent  as  a  stipulation.  Hey  wood  v.  Doembecher  Mfg.  Co.  359. 

AVAILABLE  ERROR. 

Rulings  Following  Admissions  Not  Erroneous.     See  Appeal,  12. 
Objections  Not  Reserved  in  Trial  Court.     See  Appeal,  12-17. 

BAILMENT. 

Deposits  of  Wheat  in  Warehouse — Sales  or  Bailments. 

Where  one  delivers  grain  to  a  keeper  of  a  warehouse  and  mill  under 
an  agreement  that  either  the  identical  grain  or  the  same  amount  of  a 
similar  kind  and  quality  shall  be  returned  out  of  the  common  mass  of 
which  it  became  a  part,  there  is  a  bailment  of  such  property,  and  conse- 
quently the  ownership  and  risk  of  loss  remain  in  the  depositor. 

Savage  v.  Salem  Mills  Co.  1. 

BANKRUPTCY. 

Right  of  Trustee  to  Possession  of  Attached  Property. 

1.  Under  the  national  bankruptcy  law  of  1898  (30  Stat  U.  S.  c.  541, 
170,  subds.  "a"  and  "e"),  a  trustee  at  once  upon  qualifying  becomes  by 
operation  of  law  vested  with  the  legal  title  to  all  the  unezempt  property  of 
the  bankrupt,  and  from  that  date  is  presumably  in  possession  thereof  unless 
the  contrary  affirmatively  appears,  notwithstanding  such  property  may 
have  been  already  seized  upon  legal  process  from  some  other  court, 

Ooodnough  Mercantile  Co.  v.  Galloway,  239. 

Jurisdiction   of   State  Court  Over  Suit  Against  Trustee. 

2.  After  a  trustee  in  bankruptcy  has  qualified  no  suit  can  be  com- 
menced against  him  without  his  consent  in  any  state  court  to  enforce  a 
Hen  upon  personal  property  belonging  to  the  bankrupt's  estate. 

Ooodnough  Mercantile  Co.  v.  Calloway,  239. 

Effect  of  Order  of  Bankruptcy  on  Prior  Attachments. 

3.  Under  Section  67,  subd.  "f"  of  the  national  bankruptcy  ,act  of 
1898,  relating  to  attachments  against  the  property  of  Insolvents  prior  to 
an  adjudication  of  bankruptcy,  an  attachment  levied  on  such  property 
within  four  months  prior  to  the  filing  of  a  petition  In  bankruptcy  Is  dis- 
charged by  the  order  of  adjudication,  unless  there  is  an  order  preserving 
such  lien.  Ooodnough  Mercantile  Co.  v.  Galloway,  239. 

Jurisdiction  of  State  Courts  Over  Suits  Against  Trustees  After 
an  Adjudication  of  Bankruptcy. 

4.  Under  Section  21,  subd.  "e"  of  the  national  bankruptcy  act  of  1898, 
the  title  to  the  unexempt  property  of  the  bankrupt  becomes  vested  in  the 
trustee  at  once  upon  the  approval  of  his  bond,  effective  by  relation  as  of 
the  date  when  the  adjudication  of  bankruptcy  was  made,  and  thereafter 
no  suit  can  be  commenced  by  any  one  In  any  other  court  to  enforce  any 
Hen  upon  any  personal  property  of  the  bankrupt,  regardless  of  where 
the  physical   possession  thereof  may  be  when  such   suit   is  commenced. 
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but  the  claim  must  be  presented  to  and  adjudicated  by  the  bankruptcy 
court,  since  it  first  obtained  jurisdiction  over  the  property. 

Goodnough  Mercantile  Co.  v.  Galloway,  239. 

Waiver  bt  Trustee  op  Objection  to  Jurisdiction. 
5.  When  a  trustee  has  been  sued  in  a  state  court  for  part  of  the  bank- 
rupt's property,  and  has  demurred  to  the  jurisdiction  over  the  subject- 
matter  of  the  suit,  and  upon  the  objection  being  overruled,  has  answered 
to  the  merits,  it  cannot  be  said  that  he  has  waived  the  objection  to  the 
jurisdiction  of  the  court  over  the  subject-matter. 

Goodnough  Mercantile  Co.  v.  Galloway,  239. 
Notes — Effect  on  Other  Signers  of  Payment  by  Trustee  In  Bankruptcy 
of  One  Signer.     See  Limitation  of  Actions. 

BANKS  OF  STREAMS. 

Right  to  Protect  by  Embankments  or  Jetties.     See  Waters,  6. 

BEST  AND  SECONDARY  EVIDENCE. 

Waiving  Requirement  of  the  Best  Proof.     See  Evidence,  8. 

BILL  OF  EXCEPTIONS. 

Error  Must  Affirmatively  Appear  in  the  BUI.     See  Appeal,  23-27. 
Amending  After  Defeat  to  Avoid  Effect  of  Decision.     See  Appeal,  11. 

BILL  OF  REVIEW. 

Procedure  on  Discovering  Evidence  After  Judgment. 

Where  a  defeated  party  discovers  material  evidence  favorable  to  him 
after  appealing  from  a  final  order,  his  remedy  is  by  an  original  suit  to 
impeach  the  judgment  or  decree  already  entered. 

Liveeley  v.  Johnston,  40. 

BILLS  AND  NOTES. 

Right  to  Recover  From  Accommodation  Party. 

Under  the  express  provisions  of  Section  4431,  B.  ft  C.  Comp.,  the 
holder  of  a  note  for  value  Is  entitled  to  recover  thereon  against  an  accom- 
modation party,  though  the  holder  had  notice  at  the  time  he  took  the  note 
that  the  person  sought  to  be  charged  was  only  an  accommodation  party. 

White  v.  Savage,  604. 
Effect  of  Payment  by  Trustee  in  Bankruptcy  on  Liability  of  Solvent 
Signers — Extending  Note.     See  Limitation  of  Actions. 

BOND  FOR  DEED. 

Effect  of  Bond — Equity — Strict  Foreclosure.     See  Vend,  *  Pur.  1. 
Failure  of  Obligee — Equity — Forfeiture.     See  Vend,  *  Pur.  9. 

BRIEFS. 

Sufficiency  of  Statement  of  Points  Relied  on.     See  Appeal,  18,  19. 

BUILDING  CONTRACTS. 

Construction  of  as  to  Requests  for  Changes — Waiver.     Contracts,  6 
Construction  of  Provision  as  to  Exactness — Extras.     See  Contracts,  7. 

BURDEN  OF  PROOF. 

Fraudulent   Transactions   Between   Relatives.     See   Fraud.   Convey.   2. 
When  Deed  Is  Found  in  Possession  of  Grantee.     See  Deeds,  1. 
When  Deed  by  Incompetent  is  Unconscionable.     See  Cancel,  of  Inst.  5. 
When  Domicile  Is  Shown  at  Particular  Place.     See  Domicile,  2. 
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cancellation  of  instruments. 
Fraud — Failure  of  Consideration. 

1.  Where  la  wife,  while  estranged  from  her  husband  and  in  love  with 
another,  induced  the  husband  to  convey  property  to  her  on  her  representa- 
tion that  if  he  did  so  she  would  resume  marital  relations  with  him,  which 
she  had  no  intention  of  doing,  and,  on  the  execution  of  the  deed,  refused 
to  keep  her  promise  with  the  purpose  of  continuing  her  relations  with  such 
other  person,  the  husband  was  entitled  to  a  decree  canceling  the  deed. 

Jenninga  v.  Jennings,  69. 

Proper  Amendment  to  Complaint. 

2.  A  bill  by  a  husband  against  his  wife  to  set  aside  a  deed  to  her 
averred  that,  prior  to  the  execution  of  the  deed,  their  relations  were 
strained,  without  settting  out  the  particulars  thereof  or  the  reasons  there- 
for. It  alleged  that  the  deed  was  executed  pursuant  to  defendant's 
promise  that  in  such  event  she  would  resume  marital  relations  with  plain- 
tiff, which  she  had  no  intention  of  doing,  and,  which  she  absolutely  refused 
to  do  as  soon  as  the  deed  was  made.  Before  answer  plaintiff  filed  an 
amended  bill,  in  which  he  alleged  defendant's  relations  with  another  and 
her  unlawful  association  with  him,  and  alleged  an  act  of  adultery  com- 
mitted after  the  filing  of  the  original  bill.  Held,  that  the  matters  so 
alleged,  being  germane  to  the  original  cause  of  suit  and  admissible  under 
the  original  bill,  were  properly  introduced  by  amendment 

Jenninga  v.  Jennings,  69. 

Return  of  Consideration — Fraud. 

3.  It  is  always  necessary,  as  a  condition  precedent  to  the  cancellation 
of  an  instrument  or  the  rescission  of  a  contract,  to  return  or  offer  to  return 
the  consideration  received,  so  that  the  parties  may  be  placed  in  their 
original  positions ;  unless  the  contract  was  accomplished  by  force  or  fraud, 
in  which  cases  no  return  or  offer  of  the  consideration  is  necessary. 

Pieraon  v.  Fiaher,  223. 

Example  of  Fraud. 

4.  Where  the  grantor  in  a  deed  executed  the  same,  but  never  voluntarily 
delivered  It  to  the  grantee,  and  never  consented  to  receive  as  a  part  of 
the  consideration  the  grantee's  note  and  certain  stock,  which  the  latter 
left  with  the  grantor  on  taking  the  deed  from  a  table  without  the  grantor's 
permission,  no  title  passed  by  the  deed,  and  no  obligation  rested  on  the 
grantor  to  offer  to  return  the  note  and  stock  as  a  condition  of  the  right 
to  have  the  deed  set  aside  as  a  cloud  on  title.  Pieraon  v.  Fisher,  223. 

Fraud— Undue  Influence— Evidence— Burden  of  Proof. 

6.  The  evidence  of  the  plaintiff  compels  the  Inference  that  the  grantee 
in  the  deed  sought  to  be  canceled  unduly  influenced  the  grantor  to  execute 
it,  thereby  casting  on  the  grantee  the  burden  of  showing  that  the  grantor 
understood  what  he  was  about  to  do,  and  that  his  consent  to  the  deed  was 
not  obtained  through  taking  advantage  of  his  depressed  mental  and  physi- 
cal condition.  Owinga  v.  Turner,  462. 

Sufficiency  of  Evidence. 

6.  The  evidence  for  defendant  is  not  sufficient  to  overcome  the  infer- 
ence created  by  the  plaintiff's  case  that  the  deed  in  question  was  obtained 
through  undue  influence.  Owinga  v.  Turner,  462. 

Cancellation  of  Instruments — Restoring  Conditions — Tender. 

7.  In  a  suit  to  set  aside  a  conveyance  for  fraud  and  undue  influence,  It 
appeared  that  plaintiff  had  received,  in  consideration  of  the  conveyance. 
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deeds  to  two  tracts  of  land.  Plaintiff  was  mentally  deficient,  and  led  his 
attorney  to  believe  that  he  had  executed  to  defendant  a  deed  to  one  of  the 
tracts,  so  that  a  deed  to  the  other  tract  was  the  only  deed  tendered  before 
the  suit  was  commenced.  At  the  trial,  when  it  was  ascertained  that  no 
deed  had  been  given  to  the  former  tract,  a  deed  thereto  was  executed  by 
plaintiff  and  tendered.    Held,  that  the  tender  was  sufficient. 

Owing  a  v.  Turner,  462. 

CAPTION. 

Need  of  Caption  on  Attachment  Certificate.     See  Attachment,  8. 
Necessity  of  Correct  Caption  or  None  at  All.     See  Attachment,  7. 

CARRIER& 

Negligence — Res  Ipsa  Loquitur, 

In  an  action  for  injuries  to  a  passenger  caused  by  the  sudden  closing 
of  a  railway  car  door  on  his  hand,  any  presumption  of  negligence  arising 
from  the  accident  is  overcome  by  the  uncontradicted  evidence  that  the 
catch  provided  for  the  car  door  was  in  good  repair,  and  that  the  train 
was  not  operated  at  a  dangerous  rate  of  speed,  and  hence  a  verdict  was 
properly  directed  in  favor  of  defendant. 

Goes  v.  Northern  Poo.  Ry.  Co,  439. 

CASES  IN  THE  OREGON  REPORTS  Approved,  Cited,  Distinguished  and 
Overruled  in  This  Volume.     Same  as  Oregon  Cases. 

CATTLE.     See  Animals. 

CAVEAT  EMPTOR. 

Right  to  Resell  Lots  Sold  Under  Prior  Proceeding.    See  Munic.  Corp.  8. 
Rights   of  Contractors  Buying  at   Sales  Held  to  Enforce  Their  Own 
Contracts.     See  Municipal  Corporations,  5. 

CERTIFICATE. 

Transcript  on  Appeal  to  Circuit  Court.    See  Justices  of  the  Peace. 

CERTIORARI.     Same  as  Writ  of  Review. 

CHANGING  VENUE. 

Application  for  is  Addressed  to  Discretion  of  Judge.    See  Crim.  Law,  1. 

CHARGING  JURY. 

Instructions  Must  be  Considered  as  a  Whole.  See  Trial,  3. 
Example  of  Charge  Not  Assuming  Facts.  See  Officers,  3. 
Special  Instructions  Must  be  Requested.     See  Trial,  6. 

CHARTERS  OF  CITIES. 

Portland,  1903,  |  400,  pp.  87,  89. 
1412,  pp.  89,  90. 

CHATTEL  MORTGAGES. 

Effect  of  Record  of  Unacknowledged  Chattel  Mortgage. 

1.  Under  Sections  5630  and  5631,  B.  &  C.  Comp.,  providing  that  chattel 
mortgages  "shall"  be  acknowledged  by  the  maker  and  that  "such"  mort- 
gages may  be  recorded,  an  unacknowledged  chattel  mortgage  is  not 
entitled  to  be  recorded  and  its  presence  in  the  record  books  does  not 
impart  to  any  one  notice  of  its  existence. 

Williams  v.  First  National  Bank,  571. 
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Effect  of  Actual  Knowledge  of  Prior  Chattel  Mortgage. 

2.  Persons  taking  chattel  mortgages  on  property  with  actual  knowl- 
edge of  a  prior  mortgage  are  not  mortgagees  "in  good  faith"  within  the 
meaning  of  Section  5633,  B.  &  C.  Comp.,  and  their  mortgages  are  not 
entitled  to  precedence,  though  the  prior  mortgage  was  unacknowledged,  in 
consquence  of  which  its  actual  record  was  not  notice. 

Williams  v.  First  National  Bank,  671. 

Chattel  Mortgage — Removal  to  Another  County — Knowledge. 

3.  The  effect  of  actual  knowledge  of  an  existing  prior  unrecorded 
chattel  mortgage  is  not  affected  by  a  removal  of  the  property  to  another 
county,  Section  6632,  B.  &  C.  Comp.,  being  applicable  only  to  subsequent 
lienors  for  a  valuable  consideration  and  without  notice. 

Williams  v.  First  National  Bank,  671. 

CHILD  LABOR. 

Regulation — Constitutional  Right  to  Contract     See  Const.  Law,  9. 
Regulation — Deprivation  of  Liberty  or  Property — Due  Process  of  Law — 
Equal  Rights  of  Citizens.     See  Const.  Law,  16-18. 

CHILLING  BIDDING.     Sufficiency  of  Evidence.     See  Execution,  6. 

CITIES.     Same  as  Municipal  Corporations. 

CITY  CHARTERS.     Same  as  Charters  of  Cities. 

CITY  ORDINANCES.     Same  as  Ordinances  of  Crnss. 

CLAIM  AND  DELIVERY.     Same  as  Replevin. 

CLASS  LEGISLATION. 

Special  Immunities  as  to  Contracts  for  Labor.     See  Const.  Law,  13,  14. 

CLOUD  ON  TITLE.     Same  as  Quieting  Title. 

CODE  CITATIONS.     Same  as  Statutes  op  Oregon. 

CODEFENDANTS. 

Duty  of  Trial  Judge  to  Discharge  Codefendants  That  They  May  Testify 
for  Defendant  on  Trial.     See  Witnesses,  4. 

COLLATERAL  ATTACK. 

Conclusiveness  of  State  and  United  States  Deeds.     See  Public  Lands,  6. 
Effect  of  Collusive  Judgment  in  Subsequent  Suit.     See  Judgment,  1. 

COLLUSIVE  JUDGMENT. 

Effect  of  in  Subsequent  Collateral  Proceedings.     See  Judgment,  l. 

COMMENCEMENT  OF  ACTIONS.     See  Limitation  of  Actions. 

COMMMERCIAL  PAPER.     Same  as  Bills  *  Notes. 

COMMON  CARRIERS.     Same  as  Carriers. 

CONCLUSIVENESS. 

Questions  Settled  by  Issuance  of  Patent  to  Mine.     See  Mines,  2. 

CONCURRING  NEGLIGENCE. 

Law  of  Liability  for  Concurrent  Carelessness.     See  Negligence,  4. 

CONJUNCTIVE  Charge  of  Crime.     See  Indictment  *  Information,  1. 
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consideration. 

Contract  Wanting  Consideration — Option  to  Buy.     See  Contracts,  2. 

CONSPIRACY. 

Rule  Concerning  Evidence  of  Conspirators.     See  Criminal  Law,  7. 

CONSTITUTIONAL.  LAW. 

Distribution  of  Powers — Duty  of  County  Court  to  Declare  Result 
op  Local  Option  Election. 

1.  The  local  option  act  (Laws  1905,  pp.  41,  47,  c.  2,  1 10)  In  requiring; 
county  courts  to  declare  the  results  of  local  option  elections,  is  not  In 
violation  of  Const.  Or.  Art  VII,  1 12,  providing  that  county  courts  shall 
have  probate  jurisdiction  and  "such  other  duties  as  may  be  prescribed  by 
law,"  for  the  duty  of  so  declaring  the  results  is  one  that  may  properly 
be  imposed  by  law  under  the  section  quoted. 

State  ex  rel.  v.  Richardson,  309. 

Police  Power — Right  to  Labor. 

2.  The  property  right  to  labor  or  employ  labor  on  terms  satisfactory 
to  the  contracting  parties,  guaranteed  by  the  fourteenth  amendment  to 
the  federal  constitution,  Is  subject  to  the  limitation  of  the  right  of  the 
state,  under  its  police  power,  to  reasonably  regulate  callings  that  affect 
the  public  health  and  welfare.  State  v.  Muller,  252. 

•  Police  Power — Regulating  Hours  of  Labor  by  Women. 

3.  A  statute  limiting  the  hours  of  labor  by  women  to  ten  per  day  in 
certain  pursuits  is  a  reasonable  exercise  of  the  police  power  in  the  interest 
of  national  safety.  State  v.  Muller,  252. 

Police  Power — Regulating  Hours  op  Labor  by  Children. 

4.  Under  the  police  power  the  state  has  a  very  wide  discretion  In  pro- 
hibiting child  labor,  even  where  there  1s  no  danger  to  morals,  decency, 
life  or  limb.  State  v.   8horey,  397. 

Animals  Running  at  Large. 

5.  Under'  the  general  police  power  a  state  may  prohibit  the  running 
at  large  of  stock  and  compel  the  owners  of  such  animals  to  keep  them 
within  an  enclosure,  and  may  even  prohibit  the  grazing  of  animals  within 
certain  districts.  Reser  v.  Umatilla  County,  326. 

Constitutionality  of  Laws  Limiting  Right  of  Adult  Males  to  Con- 
tract for  Their  Labor. 

6.  The  constitutionality  of  laws  prohibiting  the  employment  of  adult 
males  for  more  than  a  stated  number  of  hours  per  day  is  referred  to  but 
not  decided.  State  v.  Shorey,  397. 

Police  Power — Controlling  Business  Injurious  to  Health. 

7.  A  permission  to  conduct  any  business  that  may  affect  public  health 
or  morals,  either  through  its  Inherent  nature  or  the  manner  in  which  It 
shall  be  carried  on,  Is  subject  to  cancellation  at  any  time  under  the  police 
power.  Portland  v.  Cook,  550. 

Right  to  Delegate  Police  Power  to  Municipalities — Constitution. 

8.  The  police  power  of  a  state,  or  a  portion  of  it,  may  be  delegated  to 
a  municipal  corporation  within  the  state,  but  neither  the  state  nop  its 
agents  can  entirely  relinquish  this  attribute  of  sovereignty. 

Portland  v.  Cook,  550. 

Personal  Right  to  Contract. 

9.  A  statute  regulating  the  hours  of  child  labor  or  limiting  the  hours 
(4Sth  Or.— 41) 
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of  employment  by  women  in  certain  pursuits  is  not  violative  of  Const  Or. 
Art  I,  1 1,  declaring  that  all  men  have  equal  rights. 

State  v.  Muller,  252 ;  State  v.  Shorey,  397. 

Political  Rights— Guaranty  op  Suffrage. 

10.  The  Oregon  local  option  act  (Laws  1906,  pp.  41,  47,  c  2)  is  not 
violative  of  Const  Or.  Art.  II,  1 1,  protecting  free  and  equal  electoral 
rights,  for  no  qualified  elector  is  thereby  prevented  from  freely  voting  at 
any  election  or  deprived  of  having  his  vote  counted  as  cast  so  neither 
freedom  nor  equality  is  affected.  State  ex  rel.  v.  Richardson,  309. 

Same — Property  Qualification  at  School  Elections. 

11.  Section  3386,  B.  &  C.  Comp.,  providing  that  any  citizen  who  has 
property  in  a  school  district  on  which  he  or  she  is  liable  to  pay  a  tax 
shall  be  entitled  to  vote  at  any  school  district  election,  is  aot  invalid  as 
prescribing  a  property  qualification  in  contravention  of  Const  Or.  Art.  II, 
12,  defining  the  qualifications  of  voters,  it  not  applying  to  school  district 
elections  Setterlun  v.  Keene,  520. 

Impairing  Obligation  of  Contracts — License  by  City. 

12.  An  authority  by  a  municipality  to  conduct  a  business  that  either 
does  or  may  affect  public  health  or  morals  is  not  an  obligation  or  con- 
tract entitled  to  constitutional  protection  against  impairment 

Portland  v.  Cook,  550. 

Special  Privileges — Regulating  Hours  of  Labor  by  Women. 

13.  A  statute  forbidding  employers  to  oblige  women  to  work  more  than 
a  stated  number  of  hours  per  day  is  not  void  under  Const  Or.  Art  I,  I  20, 
which  forbids  the  granting  of  special  privileges  to  particular  persons. 

State  v.  Muller,  252. 

Special  Privileges  or  Immunities — Local  Option  Law. 

14.  The  Oregon  local  option  law  (Laws  1905,  pp.  41,  47,  a  2)  is  not 
unconstitutional  as  in  violation  of  Const  Or.  Art  I,  |  20,  for  it  does  not 
grant  any  special  privileges  or  immunities  whatever,  though  it  may  inci- 
dentally deny  to  some  persons  the  right  previously  enjoyed  of  selling 
liquors  as  a  beverage.  State  ex  rel.  v.  Richardson,  S09. 

Due  Process  of  Law — Deprivation  of  Right  to  Sell  Liquors. 

16.  The  privilege  of  selling  intoxicating  liquors  as  a  beverage  is  not  a 
common  right  of  American  citizenship  protected  by  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States. 

State  ex  rel.  v.  Richardson,  309. 

Same— Limiting  Hours  of  Work  by  Women. 

16.  A  statute  forbidding  employers  to  require  women  to  work  more 
than  ten  .hours  during  a  day  in  any  factory,  laundry  or  mechanical  estab- 
lishment, such  as  Laws  1903,  pp.  148,  149,  1 1,  does  not  violate  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States,  forbidding 
the  taking  of  life,  liberty  or  'property  without  due  process  of  law. 

State  v.  Muller,  252. 

Same — Regulation  of  Child  Labor. 

17.  The  right  of  the  state,  under  the  police  power,  to  regulate  parental 
control  of  minors,  and  the  right  of  minors  to  contract  and  be  contracted 
with.  Is  not  restricted  by  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  forbidding  the  deprivation  of  life,  liberty  or  property 
without  due  process  of  law.  State  v.  Shorey,  396. 
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Samb— Seizing  Private  Property  for  Private  Use. 

18.  That  part  of  Section  400  of  the  Portland  Charter  of  1903,  providing 
that  where  a  sale  has  been  declared  void  and  the  property  shall  be  resold 
under  a  reassessment  for  public  improvements,  the  entire  proceeds  shall 
be  paid  to  the  purchaser  at  the  prior  sale,  Is  unconstitutional,  as  providing 
for  a  seizure  of  one  man's  property  to  give  to  another,  in  violation  of 
Const.  Or.  Art.  I,  1 18,  which  impliedly  prohibits  the  taking  of  private 
property  for  private  use  at  any  price.  Gaston  v.  Portland,  82. 

Constitutional  Requirement  of  Uniformity.     See  Taxation,  2. 

CONSTITUTION  OF  OREGON. 

Article       I,  |    1,  pp.  252,  896,  398. 

1 18,  pp.     83,     87. 

I  20,  pp.  309,  316. 

Article     II,  |    1,  pp.  309,  317. 

Article    IV,  I    1,     p.  310. 

120,  pp.  810,  318. 

Article  VII,  1 12,  pp.  310,  318. 

Article    EX,  |    1,  pp.  326,  330,  331. 

CONSTITUTION  OF  THE  UNITED  STATES. 
Amendment  XIV,  pp.  252,  309,  316,  396,  398. 

CONTEMPORANEOUS  CONSTRUCTION.     See   Contracts,   9. 

CONTINUANCE. 

Postponing  Trial — Discretion — Appeal. 

The  trial  court  acts  under  a  discretion  In  passing  on  applications  for 
postponements  of  trials,  and  in  the  present  Instance  the  application  was 
wisely  refused.  State  v.  Mizis,  165. 

CONTRACTS. 

Essentials — Permit  to  Conduct  Slaughterhouse. 

1.  An  ordinance  granting  permission  to  erect  and  mantaln  a  slaugh- 
terhouse at  a  specified  place  within  the  city  limits  is  not  a  contract  by  the 
municipality  with  the  grantee,  even  if  the  latter  expends  considerable 
sums  of  money  on  the  faith  of  the  grant.  Portland  v.  Cook,  650. 

Consideration — Mutuality. 

2.  A  writing  to  the  effect  that  A  agrees  to  sell  his  home  to  B  for  a 
stated  sum  before  a  certain  date  by  a  sufficient  conveyance  of  the  fee  is 
not  a  contract,  as  it  lacks  both  consideration  and  mutuality,  but  is  a  mere 
offer  of  sale,  subject  to  revocation  by  the  vendor  and  acceptance  by  the 
vendee,  if  not  then  withdrawn.  •  Sprague  v.  Schotte,  609. 

Legality  of  Object — Settlement  of  Litigation. 

3.  A  clause  In  a  contract  stipulating  for  the  payment  of  compensation 
to  an  attorney  for  performance  of  service  in  prosecuting  an  action,  and 
providing  that  the  client  shall  not  settle  or  dismiss  the  proceeding  prior 
to  the  rendition  of  Judgment,  when  the  attorney's  lien  would  attach,  is 
against  public  policy  and  void.  Jackson  v.  Steams,  25. 

Respective  Situations  of  Parties  to  Illegal  Contracts. 

4.  All  parties  to  an  illegal  contract  are  equally  at  fault,  and  none  of 
them  have  any  standing  in  courts  of  justice  to  enforce  the  contract  or  to 
recover  any  consideration  paid  under  its  terms.        Jackson  v.  Baker,  155. 

Construction — Conclusiveness  of  Warehouseman's  Load  Checks. 

5.  A  written  receipt,  commonly  called  a  "load  check,"  given  by  a  pro- 
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prietor  of  a  wheat  storehouse  to  persons  leaving  wheat  in  store,  not  show- 
ing who  the  wheat  was  received  from,  or  its  grade,  or  the  terms  or  time 
of  the  deposit,  and  having  some  terms  of  doubtful  meaning,  manifestly  Is 
not  conclusive  as  to  the  agreement  concerning  the  storing  of  such  wheat,  so 
as  to  require  the  rejection  of  parol  evidence  on  that  subject 

Savage  v.  Salem  Mills  Co.  1. 

Same — Building  Contract — Changes. 

6.  The  provision  requiring  the  requests  for  changes  to  be  In  writing 
was  for  the  protection  of  the  contractor,  and  he  could  waive  it  if  he 
desired.  Enterprise  Hotel  Co.  v.  Book,  68. 

Sams — Payments  for  Extras. 

7.  A  provision  waiving  the  exact  performance  of  the  terms  of  a  build- 
ing contract  as  to  payments  applies  to  the  payment  for  extras  as  well  as 
for  the  original  work.  Enterprise  Hotel  Co.  v.  Book,  68. 

Duty  op  Court  to  Construe  Contract. 

8.  Under  Section  136,  B.  &  C.  Comp.,  It  is  the  duty  of  a  trial  judge  to 
interpret  writings  to  the  Jury,  and  the  construction  of  a  writing  is  for  the 
Judge.  Baker  County  v.  Huntington,  693. 

Effect  of  Construction  by  the  Parties. 

9.  In  cases  of  ambiguity  the  contemporaneous  construction  of  a  con- 
tract by  the  parties  thereto  Is  persuasive,  but  where  the  meaning  Is  clear* 
It  is  the  duty  of  the  court  to  so  declare,  without  reference  to  the  opinion 
of  the  parties.  Hey  wood  v.  Doembecher  Mfg.  Co.  369. 

Recovering  Consideration  of  Illegal  Contract. 

10.  Whatever  may  be  the  rule  between  private  persons  as  to  recovering 
a  consideration  voluntarily  paid  on  an  illegal  contract  with  a  knowledge 
of  the  facts,  the  consideration  so  paid  can  be  recovered  by  a  public  cor- 
poration that  has  been  Imposed  upon,  whether  by  its  officers  or  others. 

Multnomah  County  v.  White,  183. 

Liability  for  Money  Received  is  an  Implied  Contract. 

11.  The  legal  liability  to  repay  money  received  as  part  payment  on  a 
contract  that  the  vendor  afterward  repudiated  is  an  Implied  contract  for 
the  payment  of  money  within  the  meaning  of  B.  &  C.  Comp.  |  296,  subd.  1. 

Hanley  v.  Combe,  409. 

CONVERSION.     Same  as  Trover. 
CORPORATIONS. 

AUTHORITY  OF  DIRECTOR  OR  STOCKHOLDER  AS  AGENT. 

1.  The  act  or  declaration  of  a  director  or  stockholder  of  a  corporation, 
acting  in  his  personal  capacity,  does  not  bind  the  corporation,  unless  he 
is  the  agent  of  the  corporation  as  to  that  matter,  or  his  conduct  is  ratified. 

Ouillaume  v.  K.  S.  D.  Land  Co.  401. 

Corporate  Agency — Conduct  Amounting  to  Ratification. 

2.  The  conduct  of  a  corporation  in  refusing  to  pay  the  claim  of  one 
with  whom  it  had  a  contract  and  defending  a  suit  brought  to  enforce  such 
claim  Is  a  ratification  of  the  act  of  one  of  its  stockholders  or  directors  in 
denying  liability  on  the  contract.  Ouillaume  v.  K.  S.  D.  Land  Co.  401. 

COSTS. 

Taxation  of  Costs  on  Appeal. 

1.  The  statute  regulating  the  taxing  of  costs  (B.  &  C-  Comp.  I  568)  does 
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not  apply  to  the  practice  in  the  supreme  court,  and  there  is  no  statute 
now  (November,  1906)  on  that  subject. 

Heywood  v.  Doernbecher  Mfg.  Co.  369. 

Objections  to  Costs  on  Appeal — Hearing  bt  Clerk. 

2.  In  the  absence  of  a  statute  regulating  the  taxing:  of  costs  and  dis- 
bursements on  appeal,  and  no  rule  of  court  on  that  subject  having  been 
promulgated,  now  in  November,  1906,  the  court  approves  the  practice  of 
having  all  such  questions  submitted  first  to  the  clerk  of  the  supreme  court 
as  standing  referee,  and  reviewing  his  rulings  on  motion. 

Hey  wood  v.  Doernbecher  Mfg.  Co.  359. 

Practice  in  Taxing  Costs  on  Appeal — Verification. 

3.  Although  the  statutes  regulating  the  taxing  of  costs  in  the  trial 
courts  (B.  ft  C.  Comp.  II 568,  569)  do  not  apply  to  the  supreme  court, 
still  the  requirement  therein  that  objections  must  be  verified  is  a  desirable 
one  and  is  hereby  adopted  as  a  matter  of  practice  on  appeal. 

Heytoood  v.  Doernbecher  Mfg.  Co.  369. 

Sufficiency  of  Verification. 

4.  A  claim  for  costs  is  sufficiently  verified  under  Section  568,  B.  &  C. 
Comp.,  where  it  is  accompanied  by  a  separate  affidavit  explaining  the 
claim.  Hdywood  v.  Doernbecher  Mfg.  Co.  359. 

Review  of  Costs  Claimed  in  Trial  Court. 

5.  A  claim  for  the  expense  of  copying  the  stenographer's  notes  of  a 
trial  to  be  used  by  the  judge  In  settling  the  bill  of  exceptions  Is  an  item 
connected  with  the  trial  and  must  be  passed  upon  by  the  lower  court  and 
appealed  before  the  supreme  court  has  jurisdiction  to  consider  it. 

Heytoood  v.  Doernbecher  Mfg.  Co.  359. 

Apportionment  of  Costs  in  Equity. 

6.  Under  Section  566,  B.  ft  C.  Comp.,  costs  and  disbursements  may  be 
apportioned  in  equity  cases  absolutely  against  such  parties  and  in  such 
proportions  as  may  seem  appropriate. 

IAveeley  v.  Heiae,  147 ;  Brown  v.  Gold  Coin  Mining  Co.  277 ;  Kane  v. 
Littlefleld,  299 ;  Sexton  v.  Mclnnis,  342 ;  Ouillaume  v.  K.  B.  D.  Land  Co. 
401 ;  Nodine  v.  Richmond,  627 ;  Morton  v.  Oregon  Short  Line  Ry.  Co. 
444 ;  Baker  County  v.  Huntington,  593. 

COTENANCY. 

Purchase  by  Cotenant — Change  of  Possession  Under  Oral  Contract — 

Part  Performance.     See  Statute  of  Frauds,  l,  2. 
Effect  on  Others  of  Abandonment  of  Mine  by  One.     See  Mines,  8. 

COUNTIES. 

Recovering  Consideration  of  Illegal  Contract. 

1.  A  consideration  voluntarily  paid  on  an  illegal  contract  with  a 
knowledge  of  the  facts  can  be  recovered  by  a  public  corporation  that  has 
been  imposed  upon,  whether  by  its  officers  or  others. 

Multnomah  County  v.  White,  183. 

Sams: — Tax  Certificates. 

2.  Where  tax  certificates  belonging  to  a  county  were  wrongfully  trans- 
ferred in  exchange  for  void  county  warrants,  the  fact  that  the  transfer 
was  voluntary  and  with  full  knowledge  of  the  facts  is  not  a  defense  to  a 
claim  by  the  county  for  an  accounting  and  a  return  of  all  money  obtained 
from  sales  of  such  warrants  to  taxpayers  for  redemption. 

Multnomah  County  v.  White,  183. 
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county  court. 

Duty  to  Examine  Petition  for  Local  Option  Election  and  Determine 
Its  Sufficiency.     See  Intox.  Liquors,  2. 

What  Constitutes  a  "Court"  Competent  to  Order  a  Local  Option  Elec- 
tion.    See  Intox.  Liquors,  3. 

Duty  of  to  Order  Local  Option  Election.     See  Intox.  Liquors,  2. 

Duty  of  in  Declaring  Result  of  Election.     See  Intox.  Liquors,  5. 

May  be  Compelled  to  Declare  Result  of  Vote.     See  Mandamus,  8. 

•What  Persons  Compose  the  Court.     See  Courts,  4. 

Probate  Proceedings  Are  Equitable.     See  Courts,  7. 

Power  to  Control  Uncompleted  Tree  Culture  Claim.     See  Courts,  8. 

COUNTY  ROADS.     Same  as  Highways. 

COURTS. 

Effect  of  Appearance  on  Jurisdiction  Over  Subject-Matteb. 

1.  Though  one  may  voluntarily  submit  to  the  Jurisdiction  of  a  court 
that  could  not  compel  his  appearance,  he  cannot  by  any  act  confer  on 
such  court  Jurisdiction  over  subject-matter  since  that  can  be  conferred 
only  by  law.  Goodnough  Mercantile  Co.  v.  Galloway,  289. 

Bankruptcy — How  Objection  to  Jurisdiction  of  State  Court  May 
Be  Waived  by  Trustee. 

2.  A  trustee  in  bankruptcy  is  considered  to  have  waived  the  objection 
that  a  court  in  which  he  has  been  sued  has  not  Jurisdiction  over  the  sub- 
ject-matter of  litigation  only  when  he  answers  to  the  merits  without 
having  suggested  the  want  of  Jurisdiction. 

Goodnough  Mercantile  Co.  v.  Galloway,  239. 

Waiver  of  Objections  by  Trustee.  x 

3.  In  an  action  against  a  trustee  in  bankruptcy,  defendant  appeared 
and  demurred,  challenging  the  Jurisdiction  of  the  state  court  over  the 
subject-matter.  When  his  demurrer  was  overruled  he  sought  to  answer 
to  secure  the  property  involved  for  the  benefit  of  the  creditors.  Held,  that 
he  did  not  waive  the  objection  to  the  Jurisdiction. 

Goodnough  Mercantile  Co,  v.  Galloway t  239. 

Who  Constitute  County  Court — What  is  an  Order. 

4.  A  "court"  Is  the  body  of  persons  designated  by  statute  to  sit  in  the 
capacity  of  a  court,  officially  convened  at  a  proper  time  and  place;  so,  a 
memorandum  signed  at  their  homes  separately  by  the  members  of  the 
court  Is  not  an  "order,"  not  being  made  by  the  court. 

Mareden  v.  Har locker,  90. 

Organization  of  County  Courts—Terms — Void  Orders. 

5.  The  persons  designated  by  statute  to  compose  a  county  court  do  not 
constitute  such  court  for  the  transaction  of  county  business  except  when 
they  are  in  session  at  a  time  and  place  properly  and  legally  determined, 
and  only  such  orders  as  are  then  made  are  valid. 

State  ex  rel.  v.  Rhodes,  133. 

Example  of  Void  Order  by  Members  of  Court. 

6.  Where  a  county  Judge  and  a  commissioner  met  at  a  time  not  fixed 
by  statute  or  any  order  of  court,  a  writing  then  signed  by  them  is  not 
an  order  of  court,  and  Is  void,  as  those  persons  did  not  then  compose  the 
county  court.  State  ex  rel  v.  Rhodes,  133. 
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Naturb  of  Probate  Proceedings. 

7.  Proceedings  In  county  courts  of  Oregon,  when  such  courts  exercise 
probate  jurisdiction,  partake  of  the  form  of  equity  rather  than  law. 

Morrison's  Estate,  612. 

Power  of  Probate  Court  to  Order  Mortgage  or  Sale  of  Timber  Cul- 
ture Claim  of  Deceased  Claimant. 

8.  After  the  death  of  a  timber  culture  claimant  before  he  has  per- 
formed the  conditions  necessary  to  obtain  title,  a  probate  court  has  no 
Jurisdiction  whatever  over  the  land  claimed,  and  cannot  authorize  the 
administrator  of  the  claimant's  estate  to  exercise  any  control  over  it 
for  any  purpose,  and  It  is  not  liable  for  the  debts  of  the  estate. 

Haun  v.  Martin,  304. 

Situation  of  Parties  to  Illegal  Contracts— Courts. 

9.  All  parties  to  an  Illegal  contract  are  equally  at  fault,  and  none  of 
them  have  any  standing  in  courts  of  justice  to  enforce  the  contract  or  to 
recover  any  consideration  paid  under  its  terms.        Jackson  v.  Baker,  155. 

Illegal  Contract — Duty  of  Court  to  Dismiss. 

10.  When  it  becomes  apparent  in  any  way  during  the  legal  course  of  a 
proceeding  that  a  contract  sued  on  is  Illegal,  the  action  should  be  dis- 
missed by  the  court  sua  sponte,  even  thought  the  objection  be  expressly 
waived,  the  courts  being  bound  not  to  permit  the  forms  of  justice  to  be 
used  thus  for  an  improper  purpose.  Jackson  v.  Baker,  156. 

Duty  to  Construe  Writings. 

11.  It  is  the  duty  of  a  court  to  declare  the  true  meaning  of  a  writing 
received  as  evidence,  regardless  of  how  the  parties  thereto  may  have  con- 
strued it.  Heyvoood  v.  Doembecher  Mfg.  Co.  359. 

What  Constitutes  a  Court  Competent  to  Order  a  Local  Option  Election 

Under  Law  of  1906.     See  Intoxicating  Liquors. 
Example  of  Memorandum  Not  a  Court  Order.     See  Courts,  7. 
Right  of  Supreme  Court  to  Reduce  Excessive  Verdict.     See  Appeal,  36. 

CRIMINAL  LAW. 

Changing  Venue — Discretion. 

1.  An  application  for  a  change  of  venue  under  Section  1260,  B.  ft  C. 
Comp.,  Is  addressed  to  the  discretion  of  the  trial  court,  and  its  ruling 
thereon  Is  reviewable  on  appeal  only  for  an  erroneous  exercise  of  its 
power  resulting  in  a  substantial  injury  to  the  defendant,  which  was  not 
the  case  here.  State  v.  Mitsis,  165. 

Relevancy — Incidental  Evidence  of  Other  Crimes. 

2.  Evidence  of  other  offenses  than  the  one  charged  is  not  on  that 
ground  incompetent  if  it  is  sufficiently  connected  with  the  charge  under 
investigation,  the  jury  being  properly  instructed  as  to  the  purpose  for 
which  it  may  be  considered.  State  v.  White,  416. 

Relevancy — Threats  by  Third  Person. 

3.  In  doubtful  cases  evidence  of  threats  by  one  of  several  persons  acting 
under  a  general  plan  is  admissible  for  the  purpose  of  showing  the  feelings 
of  the  conspirators,  and  aiding  the  ascertainment  of  truth  from  the  con- 
flicting claims,  when  the  threats  are  reasonably  connected  In  time  and 
circumstance  with  the  principal  event;  but  evidence  of  threats  made  by  a 
third  person  against  the  prosecuting  witness  cannot  be  imputed  to  de- 
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fendant,  though  made  in  his  presence,  unless  some  concert  of  purpose  Is 
shown  between  such  third  person  and  defendant.  State  v.  Quen,  347. 

Declarations  of  Third  Persons — Hearsay. 

4.  In  a  criminal  case  testimony  that  a  third  person  said  he  had  com- 
mitted the  crime  charged  against  defendant  is  incompetent,  being  hearsay. 

State  v.  Jennings,  483. 

Statement  bt  Defendant  as  Evidence. 

5.  A  statement  made  by  a  witness  called  under  Section  1261,  B.  &  C. 
Comp.,  to  testify  before  a  district  attorney  sitting  as  a  grand  jury,  is 
competent  evidence  though  it  is  not  complete,  if  the  witness  admits  that 
it  is  correct  as  far  as  it  goes.  State  v.  Jennings,  483. 

Same — Inconsistent  Statements. 

6.  Declarations  of  defendant  concerning  the  commission  of  the  crime 
charged  are  admissible  against  him,  to  prove  that  he  has  made  false  or 
inconsistent  statements  regarding  the  crime,  when  followed  by  evidence 
of  their  falsity  or  Inconsistency.  State  v.  Jennings,  483. 

Evidence  of  Co-Conspirators — Competency — Proof  of  Conspiracy. 

7.  Evidence  of  acts  done  by  alleged  conspirators  in  pursuance  of  the 
alleged  conspiracy  may  be  admitted  before  the  existence  of  such  unlawful 
agreement  Is  entirely  established,  the  order  of  proof  being  In  the  discretion 
of  the  trial  judge.  If  the  judge  shall  finally  consider  the  showing  as  to 
the  conspiracy  insufficient,  he  should  strike  out  the  evidence  of  specific 
acts  and  Instruct  the  jury  to  disregard  it  State  v.  White,  416. 

Opinion  Evidence. 

8.  A  witness  who  has  been  a  practicing  physician  and  surgeon  for 
seventeen  years,  and  who  has  described  a  person's  bodily  condition,  may 
give  his  opinion  as  an  expert  as  to  the  cause  of  such  condition. 

State  v.   White,  416. 

Propriety  of  Opinion. 

9.  A  witness  who  saw  the  surroundings  soon  after  a  homicide  by 
shooting  should  not  be  allowed  to  state  his  opinion  as  to  the  place  from 
which  the  bullet  came,  where  the  conditions  observed  can  be  adequately 
described.  State  v.  Jennings,  483. 

Duty  to  Instruct   as   to   Inference  Justified  by   Failure  of  Co- 
defendant  to  Testify. 

10.  It  is  not  obligatory  on  a  trial  judge,  under  Section  1397,  B.  &  C. 
Comp.,  to  instruct  a  jury  in  a  criminal  case  that  no  unfavorable  inference 
is  to  be  drawn  from  the  fact  that  a  codefendant  not  on  trial  fails  to 
testify  for  the  defendant.  State  v.  White,  416. 

See  Indictment,  Jury,  Kidnapping,  Perjury,  Riot,  Witnesses. 

CURING  DEFECTS  IN  PLEADING. 

Supplying  Omitted  Allegations  by  Answer.     See  Pleading,  5. 
Scope  of  Doctrine  of  Aider  by  Verdict.     See  Pleading,  17,  18. 

CUSTOM  AND  USAGE. 

Custom  and  Usage  as  Part  of  Contracts. 

1.  In  the  absence  of  an  agreement  to  the  contrary,  the  usage  or  custom 
of  a  particular  business  enters  into  and  forms  a  part  of  a  contract  made 
by  a  person  engaged  in  that  business,  and  other  persons  dealing  with  him 
with  knowledge  of  that  custom,  but  proof  of  custom  or  usage  is  never 
admissible  to  give  an  interpretation  to  a  contract  inconsistent  with  its 
language.  Savage  v.  Salem  Mills  Co.  1. 
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Same — Cash  Under  Consideration. 

2.  Where  wheat  was  delivered  to  and  received  by  a  milling  company  in 
pursuance  of  a  custom  known  to  both  parties  and  with  reference  to  which 
they  contracted  for  the  company  to  mix  all  wheat  delivered  to  it  with 
that  belonging:  to  it  in  one  common  mass,  first  refusal  of  the  wheat  being 
reserved  by  the  company,  and  thereafter  at  its  own  convenience  and 
pleasure  and  without  any  written  authority  to  ship  out  any  of  the  com- 
mon mass  or  grind  it  into  flour  and  other  mill  products,  the  custom  entered 
into  and  became  a  part  of  the  contract  between  the  parties. 

Savage  v.  Salem  Mills  Co.  1. 

Pleading  Local  Custom  of  Appropriation.     See  Waters,  1. 

DAMAGES. 

Measure  of  Damages  for  Breach  of  Contract  to  Sell. 

1.  In  action  of  damages  by  a  purchaser  against  a  seller  for  refusing 
to  deliver  the  property  contracted  for,  the  measure  of  damages  is  the  value 
of  the  property  at  the  time  of  the  refusal,  less  the  agreed  price  to  be  paid, 
with  interest,  which  is  here  an  element  of  damage. 

Livesley  v.  Johnston,  40. 

Same — Another  Case. 

2.  The  measure  of  damages  for  the  breach  of  a  contract  to  sell  is  the 
difference  between  the  purchase  price  and  the  market  price  on  the  date  of 
delivery.  Livesley  v.  Heise,  147, 

Same — Another  Case. 

3.  Where  a  seller  delivers  goods  not  of  the  kind  or  quality  agreed  upon, 
but  they  are  accepted,  the  measure  of  the  buyer's  damages  is  the  differ- 
ence In  value  between  the  goods  ordered  and  those  delivered. 

Mine  Supply  Co.  v.  Columbia  Mining  Co.  391. 

Trover — Measure  of  Damages — Competent  Evidence. 

4.  The  value  of  property  at  the  time  of  its  conversion  is  the  measure 
of  damages  in  trover,  but  evidence  as  to  the  value  a  reasonable  time 
before  and  after  that  date  Is  competent  Austin  v.  Vanderbilt,  206. 

Measure  of  Damages  Awarded  in  Lieu  of  Specific  Performance  of 
Contract  to  Sell. 

6.  Where  damages  are  awarded  in  place  of  a  decree  for  specific  per- 
formance of  a  contract  to  sell,  the  proper  amount  is  what  plaintiff  would 
have  been  entitled  to  in  a  law  action  for  damages  for  breaching  the  con- 
tract. Livesley  v.  Johnston,  40. 

Sales — Breach  of  Warranty — Elements  of  Damage. 

6.  In  case  of  a  breach  of  a  contract  to  furnish  a  specified  kind  of  mill 
for  reducing  ores,  where  the  mill  has  been  retained,  the  buyer  may  recover 
as  damages  the  expense  incurred  in  testing  the  mill,  the  freight  paid  on  im- 
perfect parts  that  were  not  used,  the  cost  of  providing  new  parts  necessary 
to  make  the  mill  conform  to  the  contract,  If  the  seller  refuses  or  neglects 
to  furnish  them,  the  value  of  gold  lost  white  testing  the  machinery*  and 
the  amount  of  wages  paid  the  employees  while  idle  on  account  of  the 
defective  mill.  Mine  Supply  Co.  v.  Columbia  Mining  Co.  391. 

Same — Interest  as  Damage. 

7.  In  cases  of  breach  by  seller  of  contract  to  sell  chattels,  interest  may 
be  allowed  on  the  amount  of  damage  as  an  additional  element 

Livesley  v,  Johnston,  40. 

DAMS. 

Interference  With  Flow  of  Debris — Injunction.     See  Nuisance,  1. 


€50  Index, 

danger. 

Effect  of  Knowledge  of  Assumed  Risk.  See  Master  *  Servant,  4,  & 
DARKNESS. 

Time  of  Tendering  Chattels  for  Examination.     See  Sales,  17. 

DAYLIGHT. 

Need  of  Tendering  Articles  for  Examination.     See  Sales,  17. 

DEBRIS. 

Right  to  Enjoin  Deposit  of  Destructive  Matter.     See  Mines,  1. 
Enjoining  Interference  With  Floating  of  Debris.     See  Mines,  1. 

DECEDENTS'  ESTATES.     Same  as  Executors  *  Administrators. 

DEDICATION. 

Loss  of  Streets  by  Neglect  to  Open  and  Use.     See  Munic.  Corp.  6. 

DEEDS. 

Presumption  of  Delivery — Burden  of  Proof. 

1.  The  possession  of  an  executed  deed  by  the  grantee  named  therein 
creates  a  presumption  of  its  regular  delivery,  and  one  asserting  the  con- 
trary has  the  burden  of  proving  such  claim.  Pieraon  v.  Fisher,  223. 

ACTS   AMOUNTING    TO    DELIVERY. 

2.  Delivery  of  a  deed  Is  accomplished  when  the  grantor  voluntarily 
passes  it  to  the  grantee,  or  some  one  for  him,  or  when  the  grantor  does 
or  says  something  that  discloses  unmistakably  an  Intent  to  finally  part 
with  all  control  over  the  instrument.  Pieraon  v.  Fiaher,  223. 

Mental  Capacity  of  Grantor.  , 

3.  The  evidence  here  does  not  show  such  a  state  of  the  grantor's  mind 
as  to  render  her  incompetent  to  execute  the  deed  in  question,  though  she 
was  much  depressed  by  the  death  of  her  children  and  her  domestic  dis- 
agreements, and  was  hysterical  and  incoherent  at  times.  This  conclusion 
is  partly  influenced  by  the  fact  that  competent  medical  witnesses  who 
attended  her  about  the  time  In  question  were  not  called. 

Hamilton  v.  Holmea,  453. 
See,  also.  Cancellation  of  Instruments. 

DEFAULT 

In  payment  of  Purchase  Price  Under  Contract  Where  Purchaser  Has 

Taken  Possession — Effect  of.     See  Vend.  *  Pur.  8. 
Order  Vacating  Default  Not  Appealable.     See  Appeal,  3. 

DEFINITIONS.     Same  as  Words  *  Phrases. 

DEHORS  EVIDENCE. 

Evidence  Outside  the  Record  Affecting  Dismissal.     See  Appeal,  22. 

DELEGATION  OF  POWER. 

Right  to  Confer  Measure  of  Police  Power  on  Cities.     Munic.  Corp,  l. 

DELIVERY. 

Payment  and  Delivery  as  Concurrent  Acts.     See  Sales,  18. 
Need  of  Tendering  Goods  by  Daylight.     See  Sales,  17. 
Presence  of  Seller  Necessary  to  Completeness.     See  Sales,  4. 
Not  Necessary  to  Validity  of  Government  Patent.     Public  Lands,  4. 
Deeds — Acts  Amounting  to  Delivery.     See  Deeds,  2. 
Presumption  as  to  Deed  Held  by  Grantee.     See  Deeds,  1. 
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DEMURRER. 

Certiorari— Pleading  Permitted  by  Defendant.  See  Writ  of  Review,  2. 
Waiver  by  Pleading  Over  After  Demurring.     See  Pleading,  19. 

DENIALS. 

Denial  of  "Material"  Allegations — Sufficiency  of.     See  Pleading,  7. 
Trover — Allegations  and  Proofs — Pleadings.     See  Trover,  1,  3,  4. 

DEPOSITIONS. 

Effect  of  Misdebcribinq  Special  Referee. 

Where  depositions  have  been  taken  before  a  specified  referee,  they 
should  not  be  suppressed  because  he  was  a  different  official  than  he  was 
supposed  to  be,  as,  where  he  was  described  as  a  notary  public  In  the 
order  of  appointment,  though  he  was  In  fact  a  United  States  commissioner. 

O wings  v.  Turner,  462. 

DEPOT  GROUNDS. 

Extent  of  Territory  Comprising  Station  Grounds.     See  Railroads,  8. 

DISBURSEMENTS.     Same  as  Costs. 

DISCRETION. 

Amendment  in  Mandamus  Cases  and  After  Reversal.  Mandamus,  1,  2. 
Supreme  Court — Provisions  of  Remandment  in  Equity.  See  Appeal,  39. 
Power  of  Trial   Courts  to  Permit  Amendments   to   Pleadings  in  Law 

Actions  After  Remandment.     See  Appeal,  37,  38. 
Continuance — Granting  Motion.     See  Appeal,  28. 
In  Cases  of  Injunction — Relative  Amounts  of  Injury.  Injunctions,  2,  3. 

DISJUNCTIVE  Charge  of  Crime.     See  Indictment,  1. 

DISMISSAL  AND  NONSUIT. 

Illegal  Contract — Courts — Duty  to  Dismiss. 

When  it  becomes  apparent  in  any  way  during  the  legal  course  of  a 
proceeding  that  a  contract  sued  on  is  illegal,  the  action  should  be  dis- 
missed by  the  court  sua  sponte,  even  though  the  objection  be  expressly 
waived,  the  courts  being  bound  not  to  permit  the  forms  of  justice  to  be 
used  thus  for  an  improper  purpose.  Jackson  v.  Baker,  155. 

DISMISSING  APPEAL. 

Evidence  Outside  the  Record  to  Sustain  Motion.     See  Appeal,  22. 
Remedy  Where  Evidence  is  Newly  Discovered.     See  Appeal,  20. 
Propriety  of  Delaying  Decision  Involving  Merits.     See  Appeal,  21. 

DOCKETS. 

Effect  on  Judgment  of  Failure  to  Docket.     See  Judgment,  6. 
Legal  Effect  of  Properly  Docketing  Judgment.     See  Judgment,  3. 

DOMICILE. 

Domicile  Considered. 

1.  The  meaning  of  the  word  "domicile"  considered.      Reed's  Will,  600. 

Domicile — Presumption  as  to  Change — Burden  of  Proof. 

2.  A  domicile  onoe  shown  to  have  existed  at  a  particular  place  Is 
presumed  to  remain  there,  and  the  burden  of  proof  Is  on  the  one  claiming 
it  to  have  been  changed.  Reed's  Will,  500. 

Domicile — Residence — Intent  to  Remain. 

8.  Residence  is  a  fact  to  be  considered  in  determining  the  place  cf 
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domicile,   but  domicile  cannot  exist  at   a  particular  place  without  resi- 
dence and  an  intent  to  remain  there.  Reed's  Will,  500. 

Change  of  Domicile. 

4.  Within  the  established  rule  as  to  the  concurrence  of  events  neces- 
sary to  constitute  a  change  of  domicile.  It  must  be  held  that  Amanda 
Reed  did  not  change  her  domicile  from  Oregon  to  California,  though  she 
did  have  a  temporary  residence  in  the  latter  state  for  several  years. 

Reed's  Will,  600. 

Value  of  Statements  as  to  Intention  of  Residence. 

5.  Casual  statements  as  to  the  intent  accompanying  one's  change  of 
residence  are  of  less  value  as  evidence  than  deliberate  business  declara- 
tions or  avowals  to  intimate  friends  and  to  relatives. 

Reed's  Will,  500. 

DUE  PROCESS  OP  LAW. 

Regulating  Hours  of  Labor  by  Children.     See  Const.  Law,  17. 
Deprivation  of  Right  to  Sell  Liquors.     See  Const.  Law,  15. 
Limiting  Hours  of  Work  by  Women.     See  Const.  Law,  16. 
Seising  Private  Property  for  Private  Use.     See  Const.  Law,  18. 

DUPLICATE 

Denials  That  Are  Already  Pleaded  May  be  Stricken  Out.     Appeal,  5. 
Matters  Denied  Need  Not  be  Affirmatively  Alleged.     See  Pleading,  10. 

DUPLICITY  in  Charging  Crime.     See  Indictment,  1. 

EJECTMENT. 

Right  to  Possession  as  a  Defense. 

A  plaintiff  in  an  ejectment  action  being  required  to  show  right  to  pos- 
session as  well  as  title,  any  matter  tending  to  show  that  defendant  is  not 
wrongfully  In  possession  is  a  defense,  whether  the  right  asserted  be  legal 
or  equitable,  as,  for  instance,  that  defendant  is  holding  under  an  execu- 
tory contract  of  sale  as  to  which  he  Is  not  in  default. 

Coles  v.  Meskimen,  54. 

ELECTIONS. 

Requirement  of  Notice. 

1.  Electors  are  bound  to  take  notice  of  elections  regularly  occurring 
in  a  prescribed  manner  according  to  law,  and  proclamations  and  other 
notices  are  not  absolutely  necessary;  but  In  the  cases  of  special  elections 
at  uncertain  times  or  on  particular  subjects,  all  statutory  provisions  as  to 
notice  are  mandatory.*  Maraden  v.  Har locker,  90. 

Not  Involving  Office — Equitable  Jurisdiction. 

2.  Equity  courts  have  jurisdiction  to  determine  the  legality  of  an  elec- 
tion not  involving  an  office,  where  no  method  of  contest  is  provided  by 
statute.  Maraden  v.  Harlocker,  90. 

See  Intoxicating  Liquors,  1-5 ;  Schools,  1-2. 

EMANCIPATION. 

Liability  of  Earnings  of  Child  Not  Under  Control  of  Parents  to  Debts 
of  Father.     See  Parent  a  Child. 

EQUAL  PROTECTION  OF  THE  LAWS.     See  Constitutional  Law,  9. 

EQUITY. 

Elections  Not  Involving  Office — Equitable  Jurisdiction. 

1.  Equity  courts  have  Jurisdiction  to  determine  the  legality  of  an  elec- 
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tion  not  involving  an  office,  where  no  method  of  contest  is  provided  by 
statute.  Maraden  v.  Harlocker,  90. 

Jurisdiction  of  Equity  Over  Political  Questions. 

2.  Equity  will  not  undertake  to  control  public  officers  In  the  discharge 
of  political  duties  unconnected  with  rights  of  property. 

State  ex  rel.  v.  Dunbar.  109. 

'  Same — Illustration. 

3.  An  injunction  will  not  Issue  to  restrain  the  Secretary  of  State  from 
printing  on  the  ballots  for  an  election  the  title  of  a  proposed  act  in  cer- 
tain specified  terms,  the  duty  of  the  Secretary  being  entirely  political 
and  not  involving  property  rights  of  any  kind. 

State  ex  rel.  v.  Dunbar,  109. 

Jurisdiction  to  Award  Performance  or  Damages. 

4.  Where  the  defendants  in  a  suit  for  the  specific  performance  of  a 
contract  of  sale  dispose  of  the  property  during  the  pendency  of  the  suit, 
equity  may  retain  jurisdiction  and  award  the  plaintiff  damages  in  lieu  of 
the  article  contracted  to  be  delivered.  IAvesley  v.  Johnston,  40. 

Scope  of  Power — Merger. 

5.  Mergers  are  not  favorites  of  equity  and  conflicting  interests  will  not 
be  considered  united,  in  the  absence  of  an  expressed  Intention,  where 
justice  will  be  promoted  by  keeping  them  separate. 

Katz  v.  Obenchain,  352. 
Effect  of  General  Prater  for  Relief. 

6.  In  entering  a  final  decree  a  court  of  equity  may  grant  all  the  relief 
proper  to  be  awarded  under  the  facts  proved  and  the  law  applicable 
thereto,  under  a  prayer  for  general  relief,  regardless  of  the  specific  prayers. 

Katz  v.  Obenchain,  352. 
Amendment    After   Reman dment.     See   Appeal,    37-41. 
Costs  and  Disbursements  in  Equity.     See  Costs,  6. 

ESTATES 

Of  Decedents.     See  Executors  &  Administrators. 
Of  Insolvents.     See  Bankruptcy. 

ESTOPPEL. 

Estoppel  to  Dent  a  Right  bt  One  Who  Exercised  It. 

1.  One  who  has  exercised  a  right  conferred  by  another  will  not  be 
heard  to  deny  that  such  grantor  had  the  right  In  question. 

Multnomah  County  v.  White,  183. 

Same — Case  Under  Consideration. 

2.  One  who  has  collected  money  from  various  property  owners  for 
certain  tax  certificates  cannot  Insist  that  they  were  void  when  called  upon 
to  account  to  the  true  owner,  who  claimed  that  they  had  been  unlawfully 
obtained  from  its  possession.  Multnomah  County  v.  White,  183. 

Estates  Subsequently  Acquired. 

3.  A  street  having  been  dedicated  but  not  opened  over  rough  ground, 
whereby  uncertainty  existed  as  to  the  lines,  and  a  purchaser  in  the  tract 
having  in  good  faith  placed  valuable  improvements  on  part  of  the  street 
adjoining  his  lots,  which  were  undisturbed  for  thirteen  years,  and  the 
removal  of  which  would  appreciably  injure  the  lots,  the  city  ought  to 
be  equitably  estopped  now  from  claiming  that  part  of  the  street  so  Im- 
proved. Oliver  v.  Synhorat,  292. 
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Elements  of  Equitable  Estoppel. 

4.  To  justify  the  application  of  the  rule  estopping  the  owner  of  land 
from  disputing  the  title  of  a  purchaser  thereof  from  another,  it  must 
appear  that  the  true  owner  either  encouraged  such  purchase  or  by  his 
gross  negligence  in  not  declaring  his  rights  Induced  the  purchaser  to 
change  his  position,  in  Ignorance  of  the  truth  and  to  his  damage. 

Haun  v.  Martin,  304. 

Case  Under  Consideration. 

5.  A  timber  culture  claimant  died  before  performing  the  conditions 
precedent  to  obtaining  title  from  the  government  A  county  court  author- 
ized the  administrator  to  mortgage  the  land  to  secure  money  for  the  pur- 
pose of  purchasing  the  same  from  the  government  Afterwards  the 
county  court  authorized  a  sale  of  the  property  to  pay  the  mortgage  and 
other  indebtedness  of  the  estate  of  the  decedent  The  heir  did  not  object 
to  the  sale,  after  being  cited  by  publication,  and  it  was  not  claimed  that 
he  ever  had  any  actual  notice  of  the  sale  or  in  any  way  except  by  silence 
and  absence,  induced  the  purchaser  to  buy  at  the  administrator's  sale. 
He  did,  however,  refuse  to  pay  the  mortgage,  and  has  not  offered  to 
redeem  from  the  sale,  though  not  under  age.  Held,  that  the  heir  was  not 
estopped  from  asserting  title  to  the  claim  as  against  the  purchaser  at 
the  administrator's  sale.  Haun  v.  Martin,  304. 

Estoppel  by  Abandonment. 

6.  Where  the  persons  in  possession  of  a  mining  claim  were  experienced 
miners  and  familiar  with  the  usual  methods  of  marking  the  boundaries 
of  mining  claims,  with  which  a  subsequent  adjoining  locator  was  not 
familiar,  and  for  many  months  saw  such  subsequent  locator  working  on 
an  adjoining  claim  without  objection  until  he  had  expended  a  large  sum 
of  money  and  discovered  valuable  ore,  when  they  claimed  that  he  was 
trespassing  on  their  prior  location,  are  equitably  estopped  from  maintain- 
ing such  claim  on  the  ground  that  they  abandoned  that  part  of  the  prior 
location  overlapped  by  the  subsequent  locator,  the  means  of  Information 
not  being  equal.  Sharkey  v.  Candtani,  112. 

Equitable  Estoppel  bt  Tacit  Acquiescence. 

7.  That  plaintiff  was  employed  by  defendant  about  its  quartzmill,  and 
knew  it  was  being  constructed  to  reduce  ores,  and  made  no  immediate 
objection  to  defendant's  plan  for  the  dumping  of  tailings  Into  a  stream 
by  which  plaintiff's  farm  was  irrigated,  is  not  sufficient  to  constitute  an 
equitable  estoppel,  precluding  plaintiff  from  thereafter  maintaining  a  suit 
to  restrain  such  deposit,  as  the  relation  of  master  and  servant  does  not 
constitute  such  a  joint  participation  in  a  joint  enterprise  as  to  support  an 
estoppel.  Brown  v.   Gold  Coin  Mining  Co.  278. 

Sufficiency  of  Plea. 

S.  In  pleading  an  estoppel  the  facts  relied  on  must  be  stated  with 
particularity,  nothing  being  left  to  Inference,  and  it  must  further  appear 
that  the  party  pleading  the  estoppel  relied  on  the  facts  stated,  believing 
them  to  be  true,  and  that  he  will  be  predjudlced  in  a  stated  way  if  they 
are  disproved.  Haun  v.  Martin,  304. 

See  Landlord  &  Tenant,  2. 

EVIDENCE. 

Judicial  Notice  of  Prior  Hearing. 

1.  Courts  will  take  judicial  notice  of  information  acquired  at  previous 
hearings  of  the  same  cause,  whether  on  the  present  or  prior  appeal. 

State  ex  rel.  v.  Richardson,  309. 
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Judicial  Notice  op  Local  Custom. 

2.  In  the  case  of  a  water  appropriation  on  the  public  domain  claimed 
under  the  act  of  Congress  of  July  26,  1866  (14  Stat.  U.  S.  253,  c  262,  1 9), 
it  is  not  necessary  to  offer  evidence  of  local  custom,  as  the  right  and 
method  of  appropriation  was  so  universal  that  the  courts  know  it  by 
judicial  notice.  Parkersville  Drainage  District  v.  Wattier,  332. 

Judicial  Notice  of  Operation  of  Laws  of  Nature. 

3.  Courts  will  take  judicial  notice  of  the  effect  of  the  waters  of  a 
stream  during:  a  flood  turned  nearly  at  right  angles  against  the  land  of  a 
riparian  proprietor,  such  effect  being  dependent  on  the  laws  of  nature. 

Morton  v.  Oregon  Short  Line  Ry.  Co.  444. 

Presumption  as  to  Knowledge  of  a  Stated  Business  bt  a  Person 
Who  Enoaobs  Therein. 

4.  Generally,  a  person  who  engages  in  a  business  Is  presumed  to  be 
reasonably  familiar  with  the  manner  of  conducting  it,  as,  a  timber  locator 
is  supposed  to  know  the  corners  and  lines  of  tracts  that  he  undertakes  to 
exhibit  to  prospective  purchasers,  and  the  jury  may  properly  be  so  in- 
structed. Rabat  v.   Moore.  191. 

Presumption  as  to  Acts  of  Court  Officer. 

5.  It  must  be  assumed,  in  the  absence  of  any  evidence,  that  a  trustee 
in  bankruptcy  immediately  took  possession  of  the  property  of  the  bank- 
rupt. Ooodnough  Mercantile  Co.  v.  Galloway,  239. 

Competency  of  Private  Letter. 

6.  A  letter  forming  part  of  a  correspondence  between  the  parties  to 
an  action  and  concerning  the  subject-matter  in  dispute  is  competent  evi- 
dence, being  on  the  same  footing  as  a  conversation. 

Frame  v.  Oregon  Liquor  Co.  272. 

Competency — Res  Inter  Alios  Acta. 

7.  Evidence  of  transactions  between  a  seller  of  property  and  a  third 
person  concerning  the  subject  of  sale,  not  in  the  presence  or  hearing  of  the 
buyer,  are  not  competent  evidence  against  him,  being  acts  between  strang- 
ers by  which  he  ought  not  to  be  injured.  Hanley  v.  Combe,  409.* 

Best  Evidence. 

8.  By  admitting  that  a  writing  offered  in  evidence  is  a  correct  copy 
of  a  public  record,  the  requirement  of  the  original  or  a  certified  copy  is 
waived.  First  National  Bank  v.  Miller,  587. 

Letter  bt  Attorney  as  an  Admission  Against  Interest. 

9.  A  letter  written  by  an  attorney  to  the  adverse  party  concerning  his 
client's  Interests  in  dispute  cannot  be  considered  as  more  than  an  admis- 
sion against  interest,  the  value  of  which  is  a  question  for  the  jury. 

Rabat  v.  Moore,  191. 

Hearsay  Evidence. 

10.  The  statement  by  a  public  official  that  he  did  not  perform  a  certain 
act,  but  that  the  records  of  his  office  show  such  act  to  have  been  per- 
formed, is  hearsay.  Ooodnough  Mercantile  Co.  v.  Galloway,  239. 

Parol  Evidence — Written  Instrument* — Silence  or  Ambiguity. 

11.  Where  a  receipt  is  issued  by  a  warehouseman  and  accepted  by  the 
owner  of  goods  stored  as  containing  the  terms  and  conditions  upon  which 
the  commodity  is  delivered  and  received,  it  becomes  a  contract  between 
the  parties,  and  cannot  be  contradicted  or  varied  by  parol  testimony. 

Savage  v,  Salem  Mills.  Co.  1. 
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Sams — Cash  Under  Consideration. 

12.  Where  a  memorandum  is  silent  as  to  the  terms  of  the  contract,  or 
when  Its  language  Is  ambiguous  or  uncertain,  Its  terms  or  Its  meaning 
may  be  shown  by  parol,  and  it  may  be  interpreted  in  the  light  of  sur- 
rounding circumstances.  Savage  v.  Salem  Mills  Co.   1. 

Parol  Evidence — Ambiguity. 

13.  A  statement  in  an  assignment  of  a  judgment  that  the  assignor 
appoints  the  grantee  Its  Irrevocable  attorney  with  power  of  substitution 
creates  a  doubt  as  to  the  intent  of  the  assignment,  rendering  the  instru- 
ment ambiguous  and  tending  to  show  that  the  transfer  was  made  for  some 
purpose  without  designing  to  vest  an  interest  In  the  assignee,  so  that  It  is 
permissible  for  the  assignor  to  testify  what  interest  was  intended  to  be 
conveyed.  First  National  Bank  v.  Miller,  587. 

Competency  op  Experts. 

14.  One  who  has  been  a  practicing  physician  and  surgeon  for  17  years, 
and  who  has  described  a  person's  bodily  condition,  may  give  his  opinion 
as  an  expert  as  to  the  cause  of  such  condition.  State  v.  White,  416. 

Opinion  Evidence — Conclusions. 

15.  Where  the  facts  observed  by  a  witness  can  be  accurately  stated  to 
a  jury,  the  evidence  should  be  limited  to  such  a  recital  and  the  witness 
should  not  be  permitted  to  state  his  deductions  from  such  facts. 

State  v.  Jennings,  483. 

EXCESSIVE  DAMAGES. 

Right  of  Supreme  Court  to  Reduce  Verdict.     See  Appeal,  36. 

EXECUTION. 

Effect  of  Not  Docketing. 

1.  An  execution  regularly  Issued  on  a  valid  Judgment  is  not  affected 
by  the  fact  that  the  judgment  was  never  docketed. 

Katz  v.  Obenchain,  352. 

Execution  Sale — Evidence  of  Inadequacy  of  Price. 

2.  Where  land  sold  on  execution  was  sold  some  time  later  for  very 
little  more  than  the  purchase  price,  and  after  a  dispute  existing  at  the 
time  of  the  sale  as  to  riparian  claims  had  been  settled  in  favor  of  the 
lands,  no  such  inadequacy  Is  shown  as  to  warrant  a  setting  aside  of  the 
sale.  Nodine  v.  Richmond,  527. 

Inadequacy  of  Price  as  Evidence  of  Fraud. 

3".  Mere  inadequacy  of  price  on  an  execution  sale,  where  the  parties 
stand  on  an  equal  footing,  and  where  there  are  no  confidential  relations 
between  them,  is  insufficient  to  set  aside  the  sale,  unless  the  inadequacy 
is  so  gross  as  to  amount  to  proof  of  fraud  or  to  shock  the  conscience. 

Nodine  v.  Richmond,  527. 

Execution  Sale — Evidence  of  Inadequacy  of  Price. 

4.  A  review  of  the  evidence  as  to  the  value  of  the  Nodine  land  trans- 
ferred by  him  to  trustees  and  afterward  sold  on  execution  under  prior 
liens,  does  not  show  that  the  sales  were  made  for  an  inadequate  price. 

Nodine  v.  Richmond,  527. 

Execution  Sale — Evidence  of  Chilled  Bidding. 

'5.  The  fact  that,  while  property  was  being  offered  for  sale  under  exe- 
cution in  favor  of  a  bank,  an  officer  of  the  bank  told  one  who  made  a 
bid  that  the  lands  were  being  sold  subject  to  mortgages  thereon,  where- 
upon the  bidder  went  away  and  the  officer  purchased,  does  not  show  the 
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preventing  of  competitive  bidding  bo  as  to  warrant  the  setting  aside  of 
the  sale  where  the  representation  was  true.  Nodine  v.  Richmond,  527. 

Waiver  of  Judgment  Lien  bt  Nonenforcbment. 

6.  In  the  absence  of  a  showing  of  authority  or  intent  a  direction  of  an 
attorney  to  an  officer  not  to  sell  under  an  execution  writ  certain  real  prop* 
erty  on  which  his  client  had  a  lien  cannot  be  considered  a  waiver  of 
the  lien.  Katz  v.  Obenchain,  352. 

EXECUTORS  AND  ADMINISTRATORS. 

Right  of  Executor  of  Timber  Culture  Claimant. 

1.  The  executor  of  the  estate  of  a  timber  culture  claimant  has  no  right 
to  or  interest  in  the  land  entered  by  the  deceased,  as  all  rights  of  the 
claimant  ended  with  his  death.  Neither  representatives  nor  heirs  have  any 
rights  through  the  deceased.  Warner  Valley  Stock  Co.  v.  Morrow,  268. 

Power  of  Probate  Court  to  Mortgage  or  Sell  Timber  Claim. 

2.  After  the  death  of  a  timber  culture  claimant  before  he  has  per- 
formed the  conditions  necessary  to  obtain  title,  a  probate  court  has  no 
jurisdiction  whatever  over  the  land  claimed,  and  cannot  authorize  the 
administrator  of  the  claimant's  estate  to  exercise  any  control  over  it  for 
any  purpose,  and  it  is  not  liable  for  the  debts  of  the  estate. 

Haun  v.  Martin,  304. 

Probate — Petition  as  Complaint — Waiver  by  Answering. 

3.  In  a  probate  proceeding  to  require  an  executor  to  file  a  final  report 
the  petition  is  to  be  treated  as  a  complaint,  and  fatal  defects  therein  are 
not  waived  by  answering,  the  practice  being  the  same  as  prescribed  by 
Section  72,  B.  &  C.  Comp.,  for  civil  cases.  Morrison's  Estate,  612. 

Petition  for  Order  Directing  Pinal  Account. 

4.  A  petition  for  an  order  requiring  an  executor  or  an  administrator 
to  file  a  final  account  must  show  that  the  estate  Is  "fully  administered/' 
as  stated  in  Section  1202,  B.  &  C.  Comp.,  or  is  ready  for  final  settlement. 

Morrison' a  Estate,  612. 

Sufficiency  of  Petition — Duty  to  Collect  Assets. 

5.  A  petition  by  part  of  the  heirs  interested  in  an  estate  asking  that 
the  executor  be  directed  to  file  a  final  report,  in  which  it  appears  that  the 
executor  still  has  In  his  hands  several  notes,  some  of  which  are  not  due 
and  others  of  which  are  of  uncertain  if  any  value,  but  it  does  not  appear 
that  the  distributees  have  agreed  to  any  distribution  or  disposal  of  the 
assets  on  hand  is  fatally  defective,  for  the  property  on  hand  is  Incapable 
of  ratable  distribution,  and  should  be  reduced  to  money  by  the  executor. 

Morrison's  Estate,  612. 

EXHIBITS. 

Writ  of  Review — Practice  in  Pleading.     See  Writ  of  Review,  1. 

EXPERT  WITNESS. 

Example  of  Sufficient  Qualification.     See  Evidence,  14. 

FEMALES. 

Right  to  Regulate  Hours  of  Labor  by.     See  Const.  Law,  16. 

FINAL  ORDER. 

Order  Opening  Default  Not  Final.     See  Appeal,  3. 

FINDINGS  OF  FACT. 

Conclusiveness  of  Findings  of  Judge  on  Appeal.     See  Appeal,  29. 
(48th  Or.— 42) 
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forfeiture:. 

Bond  for  Deed— Right  to  Cancel  Without  Notice.     See  Vend.  *  Pur.  7. 
Equity  Will  Seldom  Enforce  Strict  Foreclosure.     See  Vend.  *  Pub.  1. 
Vendor  Must  Himself  be  Able  to  Perform.     See  Vend.  *  Pun.  4,  6. 

FORMER  ADJUDICATION. 

Effect  of  Decree  in  Collusive  Suit     See  Judgment,  1. 
Parties  Concluded  by  Final  Order.     See  Judgment,  2. 

FRAUD. 

Conclusiveness  or  Oral  Testimony. 

Fraud  Is  a  matter  of  deduction  from  all  the  testimony,  and  in  its 
determination  the  jury  is  not  bound  by  the  number  of  witnesses  on  either 
side  or  the  positiveness  of  their  statements.  Rabat  v.  Moon,  191. 

See,  also,  Cancellation  op  Instruments. 

FRAUDS,  STATUTE  OF.     Same  as  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES. 
Participation  op  Grantee. 

1.  In  suits  to  prevent  the  consummation  of  a  fraud  on  plaintiff  by 
transferring;  property  in  which  he  is  interested,  it  must  appear  that  the 
grantee  participated  in  the  fraudulent  intent.        Uvesley  v.  Heise,  147. 

Relatives — Burden  or  Proof. 

2.  Where  conveyances  are  made  to  near  relatives,  the  effect  of  which 
is  to  prevent  creditors  from  satisfying;  their  claims,  the  burden  of  proving 
good  faith  Is  on  the  grantees.  Livealey  v.  Heise,  147. 

FREE  ELECTIONS. 

Local  Option  Law  of  1906  Does  Not  Affect     See  Intox.  Liquors,  10. 

GENERAL  DENIAL. 

Denial  of  "Material"  Allegations — Sufficiency.     See  Pleading,  7. 

GOVERNMENT  LANDS.     Same  as  Public  Lands. 

GRAZING. 

Prohibiting  Grazing  in  Prescribed  Districts.     See  Animals,  1. 
Charging  for  Grazing  Privilege— Police  Power.     See  Animals,  2. 

HARMLESS  ERROR. 

Excluding  Evidence  Cured  by  Subsequent  Admission  of  Other  Evidence 
Covering  the  Same  Point.     See  Appeal,  30-36. 

HEALTH. 

Regulation  of  Slaughterhouses  Under  Police  Power. 

Though  the  conducting  of  a  slaughterhouse  is  a  legitimate  business, 
and  may  have  been  properly  authorized,  it  may,  nevertheless,  become  so 
inappropriate  or  offensive  through  changes  in  the  surroundings  of  the 
place  where  it  is  situated  that  it  may  be  stopped  at  that  location. 

Portland  v.  Cook,  550. 

Control  of  Business  Under  Police  Power.     See  Const.  Law,  7. 

HEARSAY  Evidence.     See  Evidence,  10. 

HIGHWAYS. 

Establishment  of  High  ways — Adoption  of  Report  of  Viewers. 
1.  Under  a  statute  directing  that  the  report  of  viewers  appointed  to 
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lay  out  a  proposed  county  road  and  assess  the  resulting  damages  shall 
be  "adopted"  by  the  county  court  (Laws  1903,  pp.  262,  267,  §15),  an 
order  that  the  report  be  "approved"  is  sufficient,  as  the  two  words  are 
practically  synonyms.  Miller  v.  Union  County,  266. 

Establishing  Highways — Finality  of  Order  Assessing  Damages. 

2.  Under  a  statute  providing  for  a  board  to  assess  the  damages  result- 
ing 'from  the  opening  of  a  proposed  county  road,  and  giving  the  county 
court  power  to  order  the  damages  paid  by  the  county  or  by  the  petition- 
ers, and  to  order  the  road  opened  (Laws  1903,  pp.  262,  264,  111),  the 
order  assessing  the  damages  is  a  final  order  that  may  be  appealed  from, 
though  the  order  declaring  the  road  a  public  highway  may  not  be  entered 
until  later.  Miller  v.  Union  County,  266. 

Duty  of  Viewers — Petition  and  Order. 

3.  Under  Laws  1903,  pp.  262,  269,  H20  and  21,  providing  for  the  open- 
ing of  roads  or  gateways  to  isolated  residences,  the  petitioner  must  ask 
for  one  or  the  other,  but  the  county  court  must  decide  which  one  is  appro- 
priate, and  the  viewers  must  view  the  easement  ordered — the  discretion 
as  to  nature  of  the  easement  rests  with  the  court  and  not  with  the  viewers. 

Shannon  v.  Malheur  County  Court,  617. 
Loss  of  Road  by  Nonuser.     See  Estoppel,  3. 

HOMESTEAD. 

Validity  of  Contract  to  Convey  Before  Obtaining  Title  From  Govern- 
ment— Public  Policy.     See  Public  Lands,  2. 

HOPS. 

Advances — Recalling  Money — Intent  to  Buy.     See  Spec.  Perf.  6. 
Need  of  Offering  by  Daylight  to  be  Examined.     See  Sales,  17. 

HOSPTTAL& 

Rights  Acquired  by  Paying  Hospital  Dues  Under  Compulsion  Without 
Special  Contract.     See  Master  *  Servant,  6. 

ILL'teGAL  CONTRACTS. 

Rights  of  Private  Parties  in  Courts  of  Justice.     See  Contracts,  4. 
Right  of  Public  Corporation  to  Recover  Under.     See  Counties,  1. 

IMMUNITIES. 

Local  Option  Law  Does  Not  Confer  Special  Rights.     Const.  Law,  14. 

IMPEACHMENT. 

Example  of  Improper  Attack  on  Witness.     See  Witnesses,  1. 
Attacking  One's  Own  Witness.     See  Witnesses,  2. 

IMPLIED  CONTRACT  for  JDirect  Payment  of  Money.     Attachment,  4. 

IMPLIED  REPEAL  by  Subsequent  Act.     See  Statutes,  3,  4. 

IMPLIED  WARRANTY. 

Explanation  of  Doctrine  of  Warranty  by  Implication.     See  Sales,  9,  10. 

INADEQUACY. 

Judicial   Sale — Adequacy  of  Price — Fraud.     See  Execution,   3. 

INDICTMENT  AND  INFORMATION. 

When  Conjunctive  Charob  is  Duplicitous. 

1.  The  rule  is  settled  in  Oregon  that  acts  disjunctively  forbidden  by 
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a  statute  may  be  conjunctively  charged  in  an  indictment,  unless  they  are 
repugnant  to  each  other.  State  v.  White,  41$. 

Construction  of  Indictments. 

2.  An  Indictment  is  sufficient  if  it  contains  all  the  necessary  averments 
directly  stated  or  by  fair  inference,  and  is  not  bad  because  such  state- 
ments must  be  separated  from  superfluous  matters  Inappropriately  added. 

8tate  v.  Jewett,  577. 

INFANTS. 

Controlling  Hours  op  Labor  Under  Police  Power. 

It  is  competent  for  the  state  to  forbid  the  employment  of  children  In 
certain  callings  merely  because  it  believes  such  prohibition  to  be  for  their 
best  interest,  although  the  prohibited  employmnt  does  not  involve  a  direct 
danger  to  morals,  decency,  life  or  limb.  State  v.  Shorey,  397. 

INFORMATION.     Same  as  Indictment. 

INITIATIVE  ACT. 

Title  of  Is  Subject  to  Constitutional  Requirements.     See  Statutes,  1. 

INJUNCTION. 

Enjoining  Fraudulent  Dismissal  of  Legal  Proceeding. 

1.  An  attorney  is  not  entitled  to  enjoin  his  client  from  dismissing  a 
proceeding  in  which  such  attorney  has  a  contingent  interest  under  a  con- 
tract, even  though  the  intended  dismissal  Is  collusive  and  for  the  purpose 
of  defrauding  the  attorney  of  his  fees.  Jackaon  v.  Stearns,  25. 

Discretion. 

2.  Under  the  facts  as  disclosed  here  a  court  of  equity  ought  not  to 
enjoin  the  defendant  from  using  the  small  amount  of  water  that  he  needs. 

Mann  v.  Parker,  321. 

Discretion — Adequate  Remedy  at  Law. 

3.  Where  the  injury,  If  any,  sustained  by  plaintiff  through  the  diver- 
sion of  a  certain  amount  of  water  from  a  stream  by  defendant,  will  be 
hardly  appreciable  in  comparison  with  the  heavy  damage  suffered'  by 
defendant  if  the  diversion  shall  be  enjoined,  and  it  does  not  appear  that 
defendant  is  unable  to  respond  In  damages  for  the  injury,  an  injunction 
should  not  be  issued.  Mann  v.  Parker.  321. 

Same — Case  Under  Consideration. 

4.  Where  a  husband  signed  certain  notes  for  the  accommodation  of  his 
wife,  who  thereafter  died,  leaving  an  estate  sufficient  to  pay  them,  the 
husband  is  not  entitled  to  an  injunction  restraining  the  holder  from 
pursuing  him,  Instead  of  filing  the  notes  as  a  claim  against  the  wife's 
estate;  the  husband  having  an  adequate  remedy  at  law  by  himself  paying 
the  notes  to  the  holder  and  filing  them  against -the  wife's  estate. 

White  v.  8avage,  604. 
See  Mines,  1 ;  Waters,  20. 

INSTRUCTIONS  TO  JURIES. 

Charge  Must  be  Considered  as  a  Whole.     See  Trial,  3. 
Example  of  Charge  Not  Assuming  Facts.     See  Officers,  3. 
Special   Limitations  Must  be  Requested.     See  Trial,  6. 

INTEREST. 

Interest  After  Demand. 

1.  Under  a  contract  for  the  sale  of  property  to  be  paid  for  on  demand. 
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Interest  begins  to  run  from  the  time  such  demand  Is  made,  under  Section 
4595,  B.  «s  C.  Comp.,  providing:  for  Interest  on  money  after  It  becomes  due. 

Savage  v.  Salem  Mills  Co.  1. 

Interest  on  Unsettled  Sum  Before  Judgment. 

2.  Under  Section  4595.  B.  &  C.  Comp.,  allowing;  interest  on  moneys 
after  the  same  become  due,  Interest  cannot  be  allowed  on  a  disputed  claim 
until  judgment  Is  rendered,  whether  the  dispute  be  as  to  the  fact  of  lia- 
bility or  only  as  to  the  amount.  Baker  County  v.  Huntington,  693. 

Same — Case  Under  Consideration. 

3.  Where  the  sureties  on  a  sheriff's  bond  controverted  their  liability 
for  his  default,  though  acknowledging  the  extent  of  his  defalcation,  inter- 
est is  not  allowable  on  the  demand  against  them  until  its  liquidation  by 
Judgment.  Baker  County  v.  Huntington,  693. 

As  an  Element  of  Damages — Contract  to  Sell. 

4.  In  an  action  of  damages  for  refusing  to  deliver  property  contracted 
to  be  sold,  Interest  on  the  sum  constituting  the  measure  of  recovery  !s 
allowable  as  an  additional  element#of  damage.      Livealey  v.  Johnston,  40. 

INTERIOR  DEPARTMENT. 

Conclusiveness  of  Proceedings  by.     See  Public  Lands,  5. 

INTOXICATING  LIQUORS. 

Elections — Requirement  of  Notice. 

1.  In  the  cases  of  special  elections  at  uncertain  times  or  on  particular 
subjects,  all  statutory  provisions  as  to  notice  are  mandatory,  as,  for 
instance,  in  reference  to  local  option  elections  under  Laws  1905,  p.  41,  c.  2. 

Maraden  v.  Harlocker,  90. 

Who  Must  Order  Election. 

2.  Under  the  provisions  of  Laws  1906,  pp.  41,  50,  c.  2,  providing  for 
the  filing  of  a  petition  for  an  election  as  to  the  sale  of  intoxicating  liquors, 
providing  a  method  of  determining  whether  the  petition  is  signed  by  the 
requisite  number  of  voters,  and  that  the  county  court  shall  order  an  elec- 
tion to  be  held  if  the  petition  is  sufficient,  it  is  imperative  that  the  court 
determine  the  sufficiency  of  such  petition,  except  the  Identity  of  the  signa- 
tures, and  order  or  refuse  to  order  the  election. 

Maraden  v.  Har locker,  90. 

Local  Option — Who  Constitute  County  Court — Whit  is  an  Order. 

3.  The  "court"  referred  to  in  Laws  1905,  p.  41,  c.  2,  1 1,  conferring  on  a 
county  court  authority  to  order  an  election  on  the  question  of  selling 
liquor  in  specified  districts,  is  the  body  of  persons  designated  by  statute 
to  sit  in  the  capacity  of  a  court,  officially  convened  at  a  proper  time  and 
place;  so,  a  memorandum  signed  at  their  homes  separately  by  the  mem- 
bers of  the  court  is  not  an  "order,"  not  being  made  by  the  court. 

Maraden  v.  Harlocker,  90. 

Same — Case  Under  Consideration. 

4.  Where  a  county  judge  and  a  commissioner  met  at  a  time  not  fixed 
by  statute  or  any  order  of  court,  a  writing  then  signed  by  them  purport- 
ing to  call  an  election  under  the  local  option  law  is  not  an  order  of  court 
and  Is  void,  as  those  persons  did  not  then  compose  the  county  court. 

State  ex  rel.  v.  Rhodes,  133. 

Nature  of  Duty  of  County  Court   in  Declaring  Result  of  Local 
Option  Election. 

5.  The  duty  required  of  the  county  court  by  the  local  option  law  as 
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to  declaring  the  result  of  an  election  (Laws  1905,  pp.  41,  47,  c.  2,  1 10), 
and  forbidding  the  sale  of  llauors  as  a  beverage  within  the  prescribed 
limits,  is  ministerial  rather  than  judicial. 

State  ex  rel.  v.  Richardson,  309. 

Constitutional  Right  to  Sell  Liquors. 

6.  The  privilege  of  selling  Intoxicating  liquors  as  a  beverage  Is  not  a 
common  right  of  American  citizenship  protected  by  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States. 

State  ex  rel.  v.  Richardson,  309. 

JETTT. 

Right  to  Protect  Banks  by  Constructing — Liability  for  Resulting  Injury 
to  Other  Riparian  Owners.     See  Waters,  6,  9. 

JOINT  LIABILITY. 

Law  of  Responsibility  for  Joint  Carelessness.     See  Negligence,  4. 

JOINT  TORT  FEASORS. 

Liability  for  Joint  Wrongs  Producing  Injury-     See  Negligence,  4. 

JUDGMENT. 

Effect  of  Decree  in  Collusive  Suit. 

1.  A  collusive  proceeding  Is  not  binding  on  parties  or  privies,  and  ques- 
tions there  decided  may  be  re-examined  upon  proof  of  the  prior  collusion. 

Multnomah  County  v.  White,  183. 

Res  Judicata — Parties  Concluded. 

2.  A  judgment  or  decree,  to  be  available  as  an  estoppel  barring  a  sub- 
sequent proceeding,  must  have  been  between  the  same  parties  or  others 
in  privity  with  them.  Parkereville  Drinage  District  v.   Wattier,  332. 

Effect  of  Docketing  Judgment — Attachment  Lien. 

3.  The  effect  of  properly  entering  a  judgment  in  a  legal  docket  is  to 
create  thereby  a  lien  on  the  unattached  real  property  of  the  judgment 
debtor.  Where,  however,  the  judgment  is  merely  entered  in  the  court 
record  without  being  docketed,  the  attachment  lien  remains  unaffected. 

Katz  v.  Obenchain,  352. 

Judgment  Against  Nonresident — Nature  and  Life  of. 

4.  A  judgment  against  a  nonresident  based  on  a  service  of  summons 
by  publication  is  valid  as  a  judgment  against  the  attached  property  only, 
which  will  continue  to  be  enforcible  so  long  as  an  execution  may  issue. 

Katz  v.  Obenchain,  352. 

Waiver  of  Judgment  Lien  bt  Nonbnforcembnt. 

5.  In  the  absence  of  a  showing  of  authority  or  intent  a  direction  of  an 
attorney  to  an  officer  not  to  sell  under  an  execution  writ  certain  real  prop- 
erty on  which  his  client  had  a  lien  cannot  be  considered  a  waiver  of 
the  Hen.  Katz  v.  Obenchain,  352. 

Validity  of  Undocketed  Judgment — .Execution. 

6.  The  validity  of  a  judgment  is  not  at  all  dependent  upon  its  being 
docketed,  nor  is  an  execution  regularly  issued  on  a  judgment  affected  by  a 
failure  to  properly  docket.  Katz  v.  Obenchain,  352. 

JUDICIAL  NOTICE. 

Information  of  Case  Acquired  on  Former  Hearing.     See  Evidence,  1. 
Local  Custom  as  to  Appropriation  of  Water.     See  Evidence,  2. 
Operation  of  Laws  of  Nature — Hydraulics.     See  Evidence,  3. 
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JURISDICTION. 

Effect  of  Appearance — Subject  Matter.     See  Courts,  1. 

JURY. 

Right  of  Judos  to  Discharge  Accepted  Juhor  for  Cause. 

1.  A  trial  Judge  is  in  duty  bound  to  see  that  an  impartial  Jury  s 
selected,  and  to  that  end  he  may  excuse  persons  who  have  been  accepted 
by  both  sides,  if  in  his  judgment  they  ought  not  to  serve,  and  for  reasons 
not  named  In  the  statute,  the  discretion  thus  exercised  being;  subject  to 
review.  .  State  v.  White,  416. 

Discharging  'Jurors  bt  Court — Peremptory  Challenges. 

2.  The  right  of  peremptory  challenge  is  one  of  rejection  and  not  of 
selection,  and  the  fact  that 'a  judge  sua  spon  te,  over  objection  and  after 
a  party  has  exhausted  his  peremptory  rights,  excuses  a  juror  who  has  been 
accepted  by  both  parties,  does  not  constitute  error,  since  the  party  ag- 
grieved is  not  thereby  deprived  of  a  challenge,  and  he  has  no  right  to 
Insist  that  any  particular  juror  shall  serve.  State  v.  White,  416. 

Right  of  Judge  to  Act  as  Jury. 

3.  A  trial  judge  has  no  authority  to  try  a  law  action  alone,  unless 
a  jury  is  waived  in  the  manner  provided  by  statute. 

Puffer  v.  American  Insurance  Co.  475. 

JUSTICES  OF  THE  PEACE. 

Appeal — Authenticating  Transcript. 

The  transcript  required  by  Section  2246,  B.  A  C.  Comp.,  to  perfect  an 
appeal  from  a  justice's  court  to  a  circuit  court,  must  be  authenticated  by 
the  Justice  before  whom  the  case  was  tried,  or  by  some  one  whom  he  has 
authorized  to  affix  his  signature.  Unless  so  authenticated  the  transcript 
Is  void  and  the  appeal  cannot  be  sustained.  Shaw  v.  Hemphill,  371. 

KIDNAPPING. 

Indictment — Conjunctive  Charge  Not  Duplicitous. 

1.  Under  the  rule  established  in  this  state  that  an  information  may 
conjunctively  charge  acts  disjunctively  enumerated  in  a  statute,  an  Infor- 
mation charging  that  defendant  forcibly  seized,  confined,  inveigled  and  kid- 
napped another  is  sufficient  under  Section  1774,  B.  &  C.  Comp.,  subjecting 
to  punishment  every  person  who  without  lawful  authority  forcibly  seizes 
and  confines  another,  or  inveigles  or  kidnaps  another,  with  intent  to  send 
him  out  of  the  state  against  his  will.  All  the  acts  charged  may  be  com- 
mitted in  a  single  kidnapping,  since  no  one  is  repugnant  to  any  of  the 
others.  State  v.  White,  416. 

Evidence  of  Associated  Crime. 

2.  In  a  prosecution  for  kidnapping,  where  the  jury  are  lnstrutced  at 
defendant's  request  that  he  is  not  charged  with  enticing  seamen  and  that 
he  cannot  be  found  guilty  of  such  offense,  he  is  not  prejudiced  by  evidence 
tending  to  prove  that  crime  as  part  of  the  kidnapping. 

State  v.   White,  416. 

KNOWN  DANGER. 

Effect  of  Knowledge  of  Risk  by  Workman.     See  Mast,  *  Ssrv.  4. 

LABOR. 

Females — Regulation  Under  Police  Power.     See  Const.  Law,  16. 
Children — Regulation  by  Legislature.     See  Const.  Law,  17. 
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laches. 

Conduct  Not  Showing  Unreasonable  Delay.     See  Spec.  Psrf.  6. 

LAND  BOARD. 

Conclusiveness  of  Deeds  of  on  Collateral  Attack.    See  Public  Lands,  5. 
Quantity  That  May  be  Conveyed  by  One  Deed.     See  Public  Lambs,  10. 

LANDLORD  AND  TENANT. 

Lease — Sufficiency   of  Consideration. 

1.  A  promise  not  to  claim  further  rent  under  the  terms  of  a  lease  is 
a  sufficient  consideration  for  a  release  of  all  rights  under  It,  and  a  promise 
to  pay  rent  is  an  adequate  consideration  for  the  execution  of  a  lease. 

Livealey  v.  Heise,  147. 

Estoppel  on  Tenant — Execution  Sale  Against  Landlord. 

2.  A  tenant  is  not  estopped  by  his  relation  to  the  landlord  from  pur- 
chasing the  demised  land  at  an  execution  sale  against  the  landlord. 

Nodine  v.  Richmond,  527. 

LAW  OF  THE  CASE.     See  Appeal  *  Error,  4. 

LAWS  OF  NATURE.     Judicial  Notice  of  by  Courts.     See  Evidence,  3. 

LAWS  OF  OREGON. 

For  Compiled  Laws,  see  Statutes  of  Oregon. 

For  Uncomplled  Laws,  see  Session  Laws  of  Oregon. 

LEASE. 

Promise  Not  to  Claim  Rent — Release.     See  Land,  *  Ten.  1. 
Promise  to  Pay  Rent — Consideration.     See  Land,  *  Ten.  1. 

LETTERS  as  Evidence.     See  Evidence,  6. 

LICENSE. 

Nature   of   Permission   to   Conduct  Business  That  May  Affect  Public 
Health.     See  Contracts,  1. 

LIEN. 

Attorney's  Lien  Not  Enforceable  Till  Judgment.     Attt.  *  Client,  S. 
Duration  of  Attachment  Lien  After  Judgment.     See  Attachment,   1. 

LIMITATION  OF  ACTIONS. 

Notes — Effect   of    Payment    by    Trustee   in    Bankruptcy    of   One 

Signer  on  Liability  of  Other  Signers. 
Under  Sections  24  and  25  of  B.  &  C.  Comp.,  providing:  that  the  statute 
of  limitations  as  to  an  existing  contract  shall  begin  to  run  from  the  time 
the  last  payment  was  made,  if  the  statute  has  not  then  run,  a  part  pay- 
ment on  an  existing  obligation  by  the  trustee  in  bankruptcy  of  one  of  the 
obligors  extends  the  life  of  the  obligation  as  to  all  the  obligors. 

Sheak  v.  Wilbur,  876. 
See  Quieting  Title. 

LOAD  CHECK. 

Conclusiveness  of  on  Warehouseman.     See  Contracts,  6. 

LOCAL  OPTION. 

Notice  of  Local  Option  Election  is  Necessary.     See  Intox.  Liquors,  1. 
Duty  of  County  Court  in  Ordering  Election.     See  Intox.  Liquors,  2. 
When  Local  Option  Election  Must  be  Ordered.     See  Intox.  Liquors,  2. 
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Memorandum  Signed  by  Members  of  County  Court  Not  In  Session  Not 
an  Order  for  Election.     See  Intox.  Liquors,  3,  4. 

Act  of  1905  Does  Not  Confer  Special  Privileges.     See  Const*  Law,  14. 

Act  of  1905  Does  Not  Affect  Free  Electoral  Rights.     Const.  Law,  10. 

Duty  of  Declaring  Result  of  Election  is  Ministerial.    Intox.  Liquors,  5. 

Title  of  Local  Option  Act  of  1905  Expresses  Subject     See  Statutes,  2. 

Act  of  1905  Not  Unconstitutional  in  Requiring  County  Courts  to 
Declare  Result  of  Election.     See  Const.  Law,  1. 

LOCATING  COUNTY  ROAD.     See  Highways,   1-3. 

LOCATION. 

Purpose  of  Statutes  Requiring  Location  Notice.     See  Mines,  3. 
Who  May  Question  Sufficiency  of  Location.     See  Mines,  4. 
Validating  Void  Location  by  Discovering  Vein.     See  Mines,  6. 

MANDAMUS. 

Power  to  Allow  Amendment — Discretion. 

1.  Under  the  provision  of  Section  612,  B.  &  C.  Comp.,  concerning  the 
amendment  of  pleadings  in  mandamus  proceedings,  the  trial  court  has 
a  wide  discretion,  and  its  action  in  granting  or  refusing  an  amendment 
while  the  cause  Is  in  the  trial  court  will  not  ordinarily  be  disturbed. 

State  ex  rel.  v.  Richardson,  309. 

Appeal — Amending  After  Reversal. 

2.  Where  a  Judgment  sustaining  a  demurrer  to  an  alternative  writ  of 
mandamus  and  dismissing  the  proceeding  is  affirmed  on  appeal  and  the 
cause  remanded  with  a  direction  to  enter  a  Judgment  accordingly,  the 
power  of  the  trial  court  to  permit  amendments  still  remains. 

State  ex  rel.  v.  Richardson,  309. 

County  Court — Declaring  Result  of  Local  Option  Election. 

3.  Mandamus  will  lie  to  compel  a  county  court  to  declare  the  result 
of  a  vote  under  the  local  option  act  as  required  by  Section  10,  as  the  act 
required  does  not  Involve  the  exercise  of  either  discretion  or  Judgment, 
being  entirely  ministerial.  State  ex  rel.  v.  Richardson,  309. 

MASTER   AND    SERVANT. 

Relation  Not  Joint  so  as  to  Support  an  Estoppel. 

1.  The  relation  of  master  and  servant  does  not  constitute  such  a  Joint 
participation  in  a  Joint  enterprise  as  to  support  an  estoppel. 

Brown  v.   Gold  Coin  Mining  Co.   277. 

Duty  to  Furnish  Appliances. 

2.  Though  a  master  is  under  an  obligation  to  use  due  care  in  providing 
suitable  and  safe  materials  and  appliances,  he  is  not  bound  to  provide  the 
most  improved  appliances,  and  his  duty  is  discharged  when  he  has  fur- 
nished appliances  that  are  reasonably  safe  and  suitable  when  properly  used. 

Blust  v.  Pacific  Telephone  Co.  34. 

Duty  to  Make  Rules — Hanging  Telephone  Cables. 

3.  Under  some  conditions  It  becomes  the  duty  of  the  master  to  make 
and  enforce  suitable  rules  for  the  government  of  his  employees  In  doing 
certain  work,  but  not  when  the  work  is  simple  and  the  use  of  the  appli- 
ances obvious,  as,  in  putting  up  telephone  cables  by  wire  ropes  and  hooks. 

Blust  v.  Pacific  Telephone  Co.  34. 

Assumption  of  Known  Risk. 

4.  An  experienced  lineman,  familiar  with  the  methods  and  appliances 
usually  used  In  stringing  wires  and  cables  on  poles,  and  particularly  with 
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the  method  used  by  a  particular  employer,  who  returns  to  work  and  con- 
tinues with  that  employer  without  objection  to  the  method  in  use,  assumes 
the  risk  of  that  manner  of  doing  the  work. 

Blust  v.  Pacific  Telephone  Co.  34. 

Evidence  of  Assumption  of  Risk. 

5.  In  an  action  for  damages  for  wrongfully  causing  the  death  of  one 
who  was  drowned  by  the  capsizing  of  a  barge  on  which  he  was  at  work 
under  the  direction  and  supervision  of  the  owner,  deceased  being  wholly 
inexperienced  in  water  craft  work,  and  not  having  been  at  all  warned  of 
the  risk  from  the  dangerous  condition  of  the  barge,  the  fact  that  steve- 
dores working  on  the  same  barge  were  apprehensive  of  a  disaster,  and 
mentioned  it  in  his  hearing,  is  not  sufficient  to  charge  deceased  with 
having  assumed  the  risk  of  the  employment,  for  it  does  not  show  that  he 
knew  the  danger  or  the  actual  condition  of  the  barge. 

Strauhal  v.  Asiatic  Steamship  Co.   100. 

Liability  of  Master  fob  Medical  Attendance  to  Servant' — Effect  of 
Paying  Hospital  Dubs — Charities. 

6.  The  collection  by  a  master  from  his  servants  of  a  stated  amount 
each  month  for  maintaining  a  hospital  for  his  employees,  in  the  absence 
of  a  contract  with  such  servants  to  furnish  them  attendance  at  the  hos- 
pital, amounts  to  only  a  subscription  by  the  employees  for  the  support  of 
a  place  where  they  can  obtain  such  attendance  as  the  amount  subscribed 
will  provide,  and  the  master  is  not  bound  to  supply  all  the  medical  or 
surgical  services  that  may  be  needed  by  injured  contributors,  though  he 
is  bound  to  spend  the  subscription  for  the  purpose  Indicated  and  to  use 
ordinary  care  in  selecting  the  persons  to  have  charge  of  the  hosptial. 

Miller  v.  Beaver  Hill  Coal  Co.  136. 

Personal  Injury — Construction  of  Complaint — Negligence  in  Not 
Promulgating  Riles  and  Regulations. 

7.  In  an  action  for  injuries  to  an  employee  sustained  in  running  logs 
down  a  shoot  for  defendants,  a  complaint  alleging  that  without  the  enforce- 
ment of  regulations  governing  the  manner  in  which  the  work  was  to  be 
done  the  place  at  which  plaintiff  was  working  was  extremely  dangerous, 
and  that  defendant  neglected  to  promulgate  or  enforce  any  rule  or  regu- 
lation for  the  safety  of  its  employees,  the  want  of  which  was  the  cause 
of  the  accident,  and  that  defendant  had  an  employee  at  the  head  of  the 
shoot  to  start  the  logs  and  warn  the  employees  below,  but  that  shortly 
before  the  accident  such  employee  had  been  removed  and  others  directed 
to  send  the  logs  down  without  any  system,  after  which  plaintiff  was 
injured,  is  sufficient  as  charging  negligence  in  not  providing  suitable  regu- 
lations governing  the  conduct  of  the  work. 

Lindsay  v.  Orande  Ronde  Lumber  Co.  430. 

MEASURE  OF  DAMAGES. 

When  Awarded  in  Lieu  of  Decree  of  Specific  Performance  of  Contract 

to  Sell.     See  Damages,  5. 
For  Breach  of  Contract  to  Sell- — Interest.     See  Damages,  1. 
For  Breach  of  Contract  to  Convey  Land — Liens.     See  Vend.  *  Pur.  11. 
For  Conversion  of  Chattels.     See  Damages,  4. 
Delivering  Goods  Inferior  to  Those  Ordered.     See  Damages,  3. 
For  Refusing  to  Sell  at  Contract  Price.     See  Damages,  1,  2. 

MECHANIC'S  LIEN. 

Sufficiency  of  Notice. 

1.  Under   Section    5644,    B.    &   C.   Comp.,    a  notice  of   mechanic's   lien 
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must  show   on   its   face   that   the   claimant   either   furnished  material  or 
performed  labor  which  was  used  in  the  building  under  construction. 

Barton  v.  Rose,  235. 

Sams — Case  Under  Consideration. 

2.  A  claim  reciting  that  "T.  has  by  virtue  of  a  contract  with  R.  in 
the  erection,  material  furnished  and  labor  of  a  certain  *  dwelling:  house," 
etc.,  is  ineffectual  for  any  purpose  because  there  Is  no  verb  showing  that 
anything:  was  done.  Barton  v.  Rose,  235. 

MEDICAL  EXPERTS. 

Example  of  Witness  Held  to  be  Qualified.     See  Evidence,  14. 

MERGER. 

Rule  in  Equity  to  Preserve  Conflicting:  Interests.     See  Equity,  5. 
Absorption  of  Mortgage  by  Subsequent  Deed.     See  Mortgages,  1. 

MIGRATORY  STOCK. 

Sheep  Grazing  Act  of  1905  Not  a  License  Act.     See  Taxation,  2. 

MINES  AND  MINERALS. 

Injunction  Against  Pollution  by  Mining  Debris. 

1.  Where,  by  reason  of  the  insufficiency  of  defendant's  dam,  the  dump- 
ing of  tailings  from  defendant's  quartzmill  into  the  stream  by  which 
plaintiff's  farm  was  Irrigated  during  the  irrigation  season  will  practically 
destroy  the  farm,  plaintiff  is  entitled  to  enjoin  defendant  either  from 
operating  its  mill  during  the  irrigation  season  or  from  permitting  the 
tailings  during  that  period  to  flow  down  the  channel  of  the  stream. 

Brown  v.  Gold  Coin  Mining  Co.  277. 

Conclusiveness  op  Patent. 
•   2.  A  patent  from  the  United  States  for  a  mining  claim  Is  conclusive 
as  to  all  facts  necessary  to  establish  the  validity  of  the  patent  against 
adverse  claimants.  Sharkey  v.  Candiani,  112. 

Effect  of  Statute  Requiring  Notice  of  Location. 

3.  Statutes  providing  for  notices  of  mining  locations,  such  as  Section 
3978,  B.  &  C.  Comp.,  are  intended  only  as  a  means  of  determining  the 
rights  of  conflicting  claimants,  and  therefore  it  will  be  a  compliance  with 
such  laws  to  make  proper  markings  on  the  ground  at  any  time  before  ad- 
verse rights  attach.  Sharkey  v.  Candiani,  112. 

Who  May  Question  Sufficiency  of  Location. 

4.  Only  adverse  claimants  under  a  subsequent  notice  or  notices  can 
question  the  sufficiency  of  a  location  of  a  mining  claim. 

Sharkey  v.  Candiani,  112. 

Initiation  of  Valid  Mining  Claim. 

5.  Under  Section  2320,  Rev.  Stat.  U.  S.,  and  Section  3975,  B.  &  C 
Comp.,  a  valid  right  to  a  mining  claim  is  Initiated  by  the  discovery  by  a 
qualified  person  of  a  vein  of  mineral-bearing  rock  in  place  on  vacant 
land  of  the  United  States,  and  the  appropriation  thereof  by  such  person 
by  performing  the  acts  prescribed  in  those  statutes. 

Sharkey  v.  Candiani,  112. 

Validation  of  Location  by  Subsequent  Discovery  of  Vein. 

6.  A  claim  to  mining  ground  void  because  no  mineral  vein  was  dis- 
covered thereon  prior  to  the  posting  of  notices  of  location,  will  be  val- 
idated by  a  subsequent  discovery  of  such  a  vein  in  place  within  such  claim, 
if  no  adverse  rights  have  accrued  in  the  meantime. 

Sharkey  v.  Candiani,  112. 
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Right  to  File  on  Patented  Ground. 

7.  No  location  can  be  made  on  land  already  patented  unless  It  has 
been  abandoned  so  that  It  has  again  become  part  of  the  unappropriated 
public  domain.  Sharkey  v.  Candiani,  112. 

Extent  of  Right  of  Cotenant  to  Abandon  Claim. 

8.  Though  ordinarily  a  cotenant  cannot,  without  special  authority 
from  hla  cotenants,  abandon  any  greater  interest  in  property  than  he  per- 
sonally owns,  yet,  in  the  present  case,  the  position  and  general  supervisory 
power  of  the  resident  managing  partner,  and  the  kind  of  property  Involved, 
induce  the  holding  that  such  manager  had  power  to  bind  all  the  owners 
by  his  negligence  in  permitting  a  subsequent  locator  to  trespass  upon  and 
improve  part  of  their  claim  for  so  long  a  time. 

Sharkey  v.  Candiani,  112. 

What  Constitutes  Abandonment. 

9.  No  overt  act  is  necessary  to  constitute  an  abandonment,  it  results 
from  an  exercise  of  the  will.  Sharkey  v.  Candiani,  112. 

Effect  of  Abandonment  on  Title  to  Realty. 

10.  An  abandonment  of  a  claim  to  real  property  does  not  have  the 
effect  of  transferring  the  title  to  any  one.  Sharkey  v.  Candiani,  112. 

Need  of  Promptness  in  Claiming  Mining  Ground. 

11.  The  possible  fluctuations  in  the  value  of  mining  claims  resulting 
from  discoveries  on  other  claims  render  it  important  that  claimants  should 
promptly  and  continuously  assert  any  rights  they  may  think  they  have  in 
locations,  and  a  failure  to  resent  with  reasonable  promptness  a  trespass 
on  a  located  claim  will  be  considered  an  abandonment  of  the  ground 
actually  occupied  by  the  trespasser.  Sharkey  v.  Candiani,  112. 

MONEY  RECEIVED. 

Breach  of  Contract — Need  of  Pleading  Offer  to  Perform. 

1.  In  an  action  to  recover  money  paid  on  a  contract  that  has  been 
repudiated,  as  money  received  to  the  use  of  plaintiff,  no  offer  of  perform- 
ar.<ce  or  declaration  of  readiness  to  perform  is  necessary. 

Hanley  v.  Combs,  409. 

Attachment — Implied  Contract. 

2.  An  action  to  recover  money  paid  on  a  contract  that  the  other  party 
afterward  repudiated  is  in  form  an  action  of  assumpsit  and  the  legal  lia- 
bility to  repay  is  an  Implied  contract  for  the  direct  payment  of  money, 
under  B.  &  C.  Comp.  I  296,  subd.  1.  Hanley  v.  Combe,  409. 

Trustee — Equitable  Control — Money  Had  and  Received. 

3.  One  holding  the  legal  title  to  land  under  a  promise  to  sell  and  make 
a  given  disposition  of  the  proceeds  is  subject  to  two  alternatives;  he  can 
be  compelled  to  sell  if  he  refuses  to  do  so  upon  the  offering  of  a  reason- 
able price,  or,  if  he  sells,  the  parties  entitled  to  the  proceeds  may  sue  for 
their  proportions  as  for  money  had  to  their  use. 

Hamilton  v.  Holmes,  463. 

MORTGAGES. 

Merger  of  Mortgage  Into  Deed. 

1.  Where  a  mortgagee  acquires  by  deed  the  legal  title  to  the  mort- 
gaged property  after  a  subsequent  lien  has  attached  thereto,  but  without 
knowledge  of  that  fact,  equity  will  keep  the  estates  separate  for  the  pro- 
tection of  the  mortgagee.  Katz  v.  Obenchain,  352. 
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Effect  of  Deed  of  Mortgaged  Land  by  Mortgagee. 

2.  Where,  as  In  Oregon,  a  mortgage  on  real  estate  creates  only  a  Hen 
thereon,  a  deed  of  the  encumbered  property  by  the  mortgagee  to  a  stranger 
does  not  operate  as  an  assignment  of  the  mortgage  as  against' third  per- 
sons, unless  such  deed  shows  that  such  an  effect  was  Intended. 

Noble  v.  Watkina,  518. 

MOTION. 

Certiorari — Motion  to  Quash  Not  Proper.     See  Writ  of  Review,  2. 

Striking  Out  Evidence — Time  of  Objecting.     See  Appeal. 

To  Dismiss  Appeal.     See  Appeal,  21. 

Purpose  of  Motion  to  Make  More  Certain.     See  Pleading,  15. 

Motion  to  Strike  is  Not  an  Answer.     See  Pleading,  6. 

MUNICIPAL  CHARTERS.     Same  as  Charters  of  Cities. 

MUNICIPAL  CORPORATIONS. 

Right  to  Delegate  Police  Power  to  Municipalities. 

1.  The  police  power  of  a  state,  or  a  portion  of  it,  mav  be  drl^Kat?d  to 
a  municipal  corporation  within  the  state,  which  then  becomes  an  agent 
of  such  state  with  authority  to  use  the  power  so  delegated. 

Portland  v.  Cook,  550. . 

Construction  of  Ordinance. 

2.  After  the  repeal  of  an  ordinance  granting  a  person  and  his  assigns 
the  right  to  maintain  a  packing-house  within  the  limits  of  a  city,  th<>  city 
council  passed  an  ordinance  making  it  unlawful  for  any  person  to 
slaughter  within  the  city  limits  any  animal,  the  flesh  of  which  was 
Intended  to  be  offered  for  sale.  After  this  the  city,  under  a  statute  grant- 
ing it  the  power  to  regulate,  restrain  and  exclude  from  the  city  slaughter- 
houses, passed  another  ordinance  authorizing  the  operation  of  defendants' 
slaughterhouse  within  the  city  limits  without  any  clause  restricting  viola- 
tions of  the  previous  ordinance  or  with  reference  to  penalties  incurred 
thereunder.  Held,  that  the  latter  ordinance  was  on'y  operative  pros- 
pectively, and  did  not  repeal  the  prohibitory  ordinance  in  respect  to  viola- 
tions thereof  committed  prior  to  the  passage  of  the  later  ordinance. 

Portland  v.  Cook,  550. 

Right  to  Resell  Lots  Once  Sold  Under  Void  Proceeding. 

3.  Section  400  of  the  Portland  Charter  of  1903,  which  authorizes  the 
city  to  reassess  property  for  public  improvements  in  certain  specified 
instances,  does  not  authorize  the  city  to  sell  under  such  reassessment  where 
a  sale  was  made  under  the  prior  assessment,  even  though  such  sale  was 
entirely  void,  in  the  absence  of  a  provision  in  the  charter  for  returning 
the  purchase  price  paid  at  the  first  sale.  Gaston  v.  Portland,  82. 

Same. 

4.  That  part  of  Section  400  of  the  Portland  Charter  of  1903,  providing 
that  where  a  sale  has  been  declared  void  and  the  property  shall  be  resold 
under  a  reassessment  for  public  Improvements,  the  entire  proceeds  shall 
be  paid  to  the  purchaser  at  the  prior  sale,  Is  unconstitutional,  as  providing 
for  a  seizure  of  one  man's  property  to  give  to  another,  in  violation  of 
Const.  Or.  Art.  I,  §18,  which  impliedly  prohibits  the  taking  of  private 
property  for  private  use  at  any  price.  Oaaton  v.  Portland,  82. 

Rights  of  Purchasers  of  Lots  Sold  for  Public  Improvements. 

5.  Contractors  for  public  improvements  who  purchase  property  sold 
for  unpaid  assessments  on  their  own  work  have  no  further  rights  than 
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other  persons  purchasing  under  similar  circumstances,  and  buy  at  their 
peril.  Oaston  v.  Portland,  82. 

Lobs  of  Streets  by  Nonuser. 

6.  Although  title  to  land  dedicated  as  a  street  cannot  tie  acquired 
against  a  city  through  lapse  of  time  under  a  statute  of  limitations,  still 
rights  to  even  a  street  may  become  so  fixed  by  neglect  to  open  and  use 
it,  that  it  may  be  more  Just  to  enforce  an  equitable  estoppel  against  the 
municipality  than  to  retake  the  street.  Oliver  v.  Snyhorst.  292. 

MUTUALITY. 

Example  of  Contract  Not  Binding  Both  Ways.     See  Contracts,  2. 

NEGLIGENCE. 

Res  Ipsa  Loquitur. 

1.  The  doctrine  of  res  ipsa  loquitur  becomes  applicable  through  the  cir- 
cumstances surrounding1  and  accompanying  the  occurrence  causing  the  in- 
jury complained  of,  rather  than  by  the  occurrence  Itself.  Usually  the 
description  of  the  event  includes  circumstances  from  which  negligence  may 
fairly  be  inferred;  yet  there  are  cases  (and  this  is  one)  where  the  occur- 
rence does  not  justify  any  inference  of  negligence. 

Ooss  v.  Northern  Pacific  Railway  Co.  439. 

Evidence  Rebutting  Presumption. 

2.  Where  the  evidence  of  negligence  is  entirely  Inferential  and  the  testi- 
mony for  the  defendant  is  clear  and  undisputed  to  the  effect  that  there 
was  no  negligence,  the  plaintiff's  case  is  overcome  as  a  matter  of  law  and 
it  becomes  the  duty  of  the  judge  to  take  the  case  from  the  jury. 

Ooss  v.  Northern  Pacific  Railway  Co.  439. 

Evidence  Considered. 

3.  The  evidence  shows  negligence  by  the  Oregon  Bound  Lumber  Co. 
and  the  Portland  &  Asiatic  Steamship  Co.,  but  not  by  the  Oregon  Railroad 
A  Navigation  Co.  and  a  nonsuit  was  properly  granted  as  to  the  latter. 

Strauhal  v.  Asiatic  Steamship  Co.  100. 

Joint  Liability  for  Concurrent  Negligence. 

4.  This  Is  an  example  of  a  proper  application  of  the  rule  that  where 
an  injury  results  from  the  concurring  negligence  of  two  or  more  persons, 
though  acting  separately,  either  or  all  are  liable;  vis:  a  barge  owner 
having  let  It  in  an  unseaworthy  condition,  retaining  supervision  over  it, 
and  allowed  It  to  become  waterlogged,  and  having  sent  deceased  to  work 
at  the  pumps,  knowing  the  situation  to  be  dangerous,  but  without  warning 
him,  is  jointly  liable  in  damages  for  his  death  by  the  capsizing  of  the 
barge  with  the  lessee  who  improperly  loaded  and  used  such  barge. 

Strauhal  v.  Asiatic  Steamship  Co.  100. 

NEGOTIABLE  INSTRUMENTS.     Same  as  Bills  *  Notes. 

NEWLY  DISCOVERED  EVIDENCE, 

Remedy  Is  Not  by  Dismissing  Appeal,  but  by  Original  Suit  to  Impeach 

the  Final  Order.     See  Appeal,   20. 
Example  of  Newly  Discovered  Evidence.     See  Appeal,  20. 

NOTES.     Same  as  Bills  *  Notes. 

NOTICE. 

General   and   Special   Elections  Differ  as  to   Requirements  of  Notice 
Necessary  to  be  Given.     See  Elections,  1. 
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Summary  Cancellation  of  Bond  for  Deed.     See  Vend,  *  Pur.  7. 
Mines — Effect  of  Statutes  Requiring  Notice.     See  Minks,  3. 
Sufficiency  of  Claim  of  Lien.     See  Mechanic's  Liens,  1,  2. 

Actual  Notice  or  Lien. 

The  statement  by  one  of  the  payees  of  a  note  to  the  cashier  of  a  bank 
at  which  he  left  it  for  collection,  that  he  had  a  mortgage  on  the  maker's 
sheep  to  secure  the  note  constitutes  actual  notice  to  such  bank  of  the  mort- 
gage so  referred  to,  though  it  also  secured  the  payment  of  another  note 
that  was  not  referred  to.  Williams  v.  First  National  Bank,  571. 

NUISANCE. 

Interference  With  Mining  Debris  by  Dam. 

1.  A  dam  that  interferes  with  the  flowage  of  mining  debris  of  a 
superior  riparian  proprietor  is  a  nuisance  that  he  may  enjoin. 

Kane  v.  Little  field,  299. 

Nuisance— Slaughterhouse. 

2.  The  occupation  of 'a  building  in  a  city  as  a  slaughterhouse  is  prima 
facie  a  nuisance  to  persons  residing  near  it.  Portland  v.  Cook,  550. 

Limit  of  Power  to  Declare  Nuisances. 

8.  Public  authorities  cannot  arbitrarily  declare  that  to  be  a  nuisance 
which  is  not  really  so,  although  their  action  is  very  persuasive. 

Portland  v.  Cook,  550. 
Railroad  Track  in  Street — Use  by  Public.     See  Railroads,  6,  7. 

OBJECTIONS  NOT  MADE  IN  TRIAL  COURT. 

Availability  of  Such  Points  on  Appeal.     See  Appeal,  12,  16. 

OFFICERS. 
•  Official  Bonds — Test  of  Validity. 

1.  The  validity  of  an  official  bond  is  determined  by  the  signatures 
thereto,  and  not  by  the  insertion  of  the  names  of  the  parties  in  the  body 
of  the  instrument  Baker  County  v.  Huntington,  593. 

Official  Bonds — Limiting  Liability  of  Sureties. 

2.  The  liability  of  the  sureties  on  a  joint  and  several  official  bond  is 
not  affected  as  to  the  obligee  by  any  memoranda  opposite  the  signatures, 
aa,  "For  $1,000,"  the  responsibility  being  fixed  by  the  terms  of  the 
promise.  Baker  County  v.  Huntington,  693. 

Trial — Instruction  Not  Assuming  Facts. 

3.  In  an  action  on  an  official  bond,  an  instruction  that  the  mere  signing 
by  the  sureties  of  an  uncompleted  Instrument  and  leaving  it  with  the 
principal  without  any  express  restrictions  as  to  its  delivery,  Is  not  enough, 
as  a  matter  of  law,  to  show  authority  to  deliver  it,  but  it  is  an  important 
fact,  "if  you  find  it  to  be  a  fact,"  to  be  considered,  etc,  does  not  assume 
that  It  had  been  proven  that  the  defendants  left  the  bond  with  the  prin- 
cipal without  restriction  as  to  delivery. 

Baker  County  v.  Huntington,  693. 

Asking  Particular  Instructions. 

4.  That  Instructions  as  to  certain  restrictions  and  reservations  claimed 
to  have  been  made  in  connection  with  the  delivery  of  a  bond  in  suit  were 
confined  to  the  time  of  delivery  is  not  a  subject  for  complaint  by  the 
defendants,  where  they  did  not  request  that  prior  conversations  be  included 
In  that  portion  of  the  charge.  Baker  County  v.  Huntington,  693. 
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official  bonds. 

Signatures  Are  the  Binding  Feature  of  a  Bond.     See  Officers,  1. 
Limiting  Liability  by  Notation  Opposite  Signature.     See  Ofticbbs,  2. 

OPINION  EVIDENCE. 

Where  Facts  Can  be  Intelligibly  Stated  by  Witness  Without  Mingling 
Conclusions.     See  Evidence,  15. 

ORAL  AGREEMENTS. 

Purchase  by  Cotenant — Change  of  Possession.    Statute  of  Frauds,  1,  2. 
Oral  Evidence.     See  Evidence,  12.   13. 

ORDER. 

When  a  Memorandum  is  a  Court  Order.     See  Courts,  4,  6. 

ORDINANCES  OF  CITIES. 
Portland,    9641,    p.  566. 

13886,  pp.  553,  667. 
14639,  pp.  556,  557. 

OREGON    CASES   Applied,    Approved,    Cited   and   Distinguished    in   This 
Volume. 
Abbot  v.  Oregon  Railroad  Co.  46  Or.  549,  cited,  315. 
Adams  v.  Kelly,  44  Or.  66,  cited,  473. 
Ah  Doon  v.  Smith,  25  Or.  89,  applied,  158. 
Ah  Foe  v.  Bennett,  35  Or.  231,  approved,  459. 
Aiken  v.  Coolidge,  12  Or.  244,  applied,  200. 
Allen  v.  Ayer,  26  Or.  689,  approved,  233. 

American  Mortgage  Co.  v.  Hutchinson,  19  Or.  334,  approved,  478. 
Anderson  v.  Baxter,  4  Or.  105,  approved,  520. 
Anderson  v.  North  Pacific  Lumber  Co.  21  Or.  281,  approved,  437. 
Applegate  v.  Dowell,  17  Or.  299,  applied,  695. 
Archer  v.  Lapp,  12  Or.  196,  approved,  468. 
Baldock  v.  Atwood,  21  Or.  73,  cited,  315. 
Barrett  v.  Schleich,  37  Or.   613,  approved,  218. 
Beers  v.  Sharpe,  44  Or.  386,  distinguished,  127. 
Bingham  v.  Salene,  15  Or.  208,  approved,  459. 
Bloch  v.  Sammons,  37  Or.  600,  approved,  494. 
Boehreinger  v.  Creighton,  10  Or.  42,  cited,  473. 
Bohlman  v.  Coffin,  4  Or.  313,  approved,  574. 
Bolter  v.  Garrett,  44  Or.  304,  applied,  284. 
Booth  v.  Moody,  30  Or.  222,  distinguished,  200. 
Bowen  v.  Clarke,  25  Or.  592,  approved,  608. 
Bowick  v.  Miller,  21  Or.  25,  cited,  591. 

Boyd  v.  Portland  Electric  Co.  40  Or.  126,  approved,  442,  443. 
Boyd  v.  Portland  Electric  Co.  41  Or.  336,  approved,  443. 
Bradtfeldt  v.  Cooke,  27  Or.   194,  applied,  158. 
Bridal  Veil  Lumber  Co.  v.  Johnson,  30  Or.  205,  approved,  483. 
Brosnan  v.  Harris,  39  Or.  148,  applied,  570. 
Brown  v.  Baker,  39  Or.  66,  followed,  332,  336. 
Brown  v.  Lord,  7  Or.  302,  approved,  68. 
Brown  v.  Northcutt,  14  Or.  529,  cited,  15. 
Brown  v.  Oregon  Lumber  Co.  24  Or.  315,  approved,  39. 
Brown  v.  Rathbum,  10  Or.  158,  distinguished,  607. 
Buchtel  v.  Evans,  21  Or.  309,  applied,  167. 
Burkhart  v.  Howard,  14  Or.  39,  approved,  67,  132. 
Callahan  v.  Portland  &  W.  V.  R.  Co.,  17  Or.  566,  658,  applied,  563. 
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Carnagie  v.  Diven,  31  Or.  366,  followed,  459,  466. 
Carson  v.  Gentner,  33  Or.  512,  cited,  339,  341. 
Carson  v.  Hayes,  39  Or.  97,  approved,  283. 
Chaperon  v.  Portland  Electric  Co.  41  Or.  39,  approved,  442. 
Che  Goner  v.  Stearns,  16  Or.  219,  approved,  48. 
Chrlstenson  v.  Nelson,  88  Or.  473,  applied,  599,  602. 
Cochran  v.  Baker,  34  Or.  555,  approved,  62. 
Cook  v.  Alblna,  20  Or.  190,  applied,  563. 
Cooke  v.  Cooper,  18  Or.  142,  cited,  56. 

Coos  Bay  Navigation  Co.  v.  Endlcott,  34  Or.  573,  followed  439. 
Corpe  v.  Brooks,  8  Or.  223,  approved,  262. 

Coughtry  v.  Willamette  Street  Railway  Co.  21  Or.  245,  cited,  315. 
Cranor  v.  Albany,  43  Or.  147,  approved,  421. 
Creighton  v.  Vincent,  10  Or.  56,  followed  378. 
Crossen  v.  Oliver,  37  Or.  514,  approved,  574. 
Crown  Point  Mining  Co.  v.  Crismon,  39  Or.  364,  approved,  122. 
Cullison  v.  Downing,  42  Or.  377,  applied,  168. 
Dawson  v.  Pogue,  18  Or.  94,  approved,  592. 
Dayton  v.  Board  of  Equalization,  33  Or.  131,  approved,  85. 
Dean  v.  Dean,  42  Or.  290,  followed,  459,  466. 

Dean  Pump  Works  v.  Astoria  Iron  Works,  40  Or.  83,  approved,  395. 
Deering  v.  Qulvey,  26  Or.  556,  approved,  351. 
Denny  v.  Seeley,  34  Or.  364,  approved,  608. 
Dillon  v.  Hart,  25  Or.  49,  followed,  235. 
Dimmick  v.  Rosenfeld,  34  Or.  101,  cited,  473. 
Dowell  v.  Portland,  13  Or.  248,  applied,  88. 
Drake  v.  Sears,  8  Or.  209,  applied,  395. 
Duclos  v.  Walton,  21  Or.  323,  approved,  462. 
Dundee  Investment  Co.  v.  Horner,  30  Or.  558,  followed  378. 
Duntley  v.  Inman,  42  Or.  334,  applied,  37. 

Durbln  v.  Oregon  Railway  &  Navigation  Co.  17  Or.  5,  cited,  315. 
Eastern  Oregon  Land  Co.  v.  Andrews,  45  Or.  203,  approved,  263. 
Eastman  v.  Monastes,  32  Or.  291,  cited,  315. 
Eaton  v.  McNeill,  31  Or.  128,  cited,  497. 

Eaton  v.  Oregon  Railway  &  Navigation  Co.  19  Or.  371,  cited,  497. 
Ehrman  v.  Astoria  Railway  Co.  26  Or.  377,  approved,  48. 
Ellis  v.   Frazier,   38   Or.   462,  applied,   331. 
Esberg  Cigar  Co.  v.  Portland,  34  Or.  282,  cited,  footnote,  439. 
Estate  of  Mills,  40  Or.  424,  applied.  313. 
Estate  of  Smith,  43  Or.  595,  approved,  292,  378. 
Ewing  v.  Rhea,  37  Or.  583,  applied,  284. 
Ex  parte  Northrup,  41  Or.  489,  cited,  258. 
Fain  v.  Smith,  14  Or.  82,  approved,  233. 
Falconlo  v.  Larson,  31  Or.  137,  approved,  80. 
Fanning  v.  Gilllland,  37  Or.  869.  approved,  268,  618. 
Farmers'  Loan  Co.  v.  Oregon  Pacific  R.  Co.  28  Or.  70,  approved  544. 
Feldman  v.  Nicolal.  28  Or.  34,  applied,  152. 
Flndley  v.  Hill,  8  Or.  248,  approved,  608. 

Flanagan  Estate  v.  Great  Cent.  Land  Co.  46  Or.  335,  followed,  132. 
Fleschner  v.  Sumpter,  12  Or.  161,  approved,  574. 
Flint  v.  Phipps,  16  Or.  437,  approved,  233. 
Flynn  v.  Balsley,  36  Or.  268,  approved,  164. 
Fowle  v.  House,  30  Or.  306,  cited,  314,  390. 
Galloway  v.  Bartholomew,  44  Or.  75,  approved,  608. 
Garrett  v.  Bishop,  27  Or.  849,  distinguished,  284. 
(48th  Or.— 43) 
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Gaston  v.  Portland,  41  Or.  373,  approved,  88. 

Oliem  v.  Board  of  Commissioners,  16  Or.  479,  followed,  263. 

Gold  Ridge  Mining  Co.  v.  Tallmadge,  44  Or.  84,  approved,  394. 

Goodale  v.  Coffee,  24  Or.  346,  cited,  650. 

Gregoire  v.  Rourke,  28  Or.  275,  approved,  337,  592. 

Gschwander  v.  Cort,  19  Or.  513,  approved,  200. 

Guthrie  v.  Thompson,  1  Or.  353,  cited,  57. 

Hager  v.  Knapp,  45  Or.  612,  approved,  375. 

Hallock  v.  Suitor,  37  Or.  9,  applied,  284. 

Hamilton  v.  Blair,  23  Or.  64,  cited,  15. 

Hammer  v.  Polk  County,  16  Or.  678,  applied,  268,  270. 

Hand  Manufacturing  Co.  v.  Marks,  36  Or.  523,  approved,  62. 

Harris  v.  Burr,  32  Or.  348,  followed,  621. 

Harvey  v.  Southern  Pacific  Co.  46  Or.  505,  applied,  496. 

Henderson  v.  Morris,  5  Or.  24,  cited,  315. 

Hendy  Mach.  Works  v.  Portland  Savings  Bank,  24  Or.  60,  applied,  626. 

Henrichsen  v.  Smith,  29  Or.  475,  approved,  351. 

Hilts  v.  Ladd,  35  Or.  237,  cited,  48. 

Hirsch  v.  Salem  Mills  Co.  40  Or.  601,  approved,  11. 

Hoffman  v.  Habighorst,  38  Or.  261,  distinguished,  607 ;  approved,  608. 

Hoffmire  v.  Martin,  29  Or.  240,  approved,  233. 

Holmes  v.  Whttaker,  23  Or.  819,  cited,  11. 

Houghton  v.  Beck,  9  Or.  325,  applied,  200. 

Howe  v.  Patterson,  5  Or.  353,  followed,  614. 

Hume  v.  Turner,  42  Or.  202,  distinguished,  189. 

Hume  v.  Woodruff,  26  Or.  373,  cited,  315. 

In  re  Oberg,  21  Or.  406,  cited,  258. 

Jacobs  v.  Oren,  30  Or.  593,  distinguished,  371,  376. 

Johnson  v.  Portland  Stone  Co.  40  Or.  436,  approved,  88. 

Johnson  v.  Shively,  9  Or.  333,  applied,  699,  602. 

Jolly  v.  Kyle,  27  Or.  96,  applied,  152. 

Kearns  v.  Follansby,  15  Or.  596,  applied,  526. 

Keel  v.  Levy,  19  Or.  450,  approved,  608. 

Keenan  v.  Portland,  27  Or.  644,  approved.  88,  90. 

Keeley  v.  Highfleld,  16  Or.  277,  cited,  291. 

Kelsay  v.  Eaton,  46  Or.  70,  followed,  265,  807. 

Kemp  v.  Polk  County,  46  Or.  646,  cited,  618. 

Kincald  v.  Oregon  Short  Line  Railway  Co.  22  Or.  85,  applied,  37. 

Klne  v.  Turner,  27  Or.  356,  applied,  157. 

King  v.  Voos,  14  Or.  91,  approved,  164. 

Knight  v.  Alexander,  42  Or.  621,  cited,  219. 

Knott  v.  Stephens,  6  Or.  236,  cited,  67. 

Krewson  v.  Purdom.  11  Or.  266,  cited,  627. 

Kumli  v.  Southern  Pacific  Co.  21  Or.  510,  approved,  423,  439. 

Landigan  v.  Mayer,  32  Or.  245,  cited,  336. 

Latshaw  v.  Territory,  1  Or.  141,  followed,  493. 

Laurent  v.  Lanning,  32  Or.  11,  cited,  474. 

Lavery  v.  Arnold,  36  Or.  84,  applied,  284. 

Leader  v.  Multnomah  County,  23  Or.  218,  cited,  269. 

Lee  v.  Cooley,  13  Or.  433,  followed,  275. 

Lenz  v.  Blake,  44  Or.  569,  applied,  395. 

Lesley  v.  Klamath  County,  44  Or.  491,  cited,  618. 

Lewis  v.  McClure,  8  Or.*  274,  overruled,  382,  337. 

Liebe  v.  Nicolai,  80  Or.  372,  cited,  479. 

Lleuallen  v.  Mosgrove,  37  Or.  446,  cited,  315. 

Livesley  v.  Johnston,  45  Or.  30,  approved,  49. 
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Lrvoaley  v.  Litchfield,  47  Or.  248,  followed,  622. 
Manaudas  v.  Mann,  14  Or,  450,  approved,  574,  576. 
Marsden  v.  Hartocker,  48  Or.  90,  followed,  134. 
Mattis  v.  Hosmer,  37  Or.  523,  approved,  323. 
Mayes  v.  Stephens,  38  Or.  512,  approved,  560. 
McBee  v.  Caesar,  15  Or.  62,  cited,  15. 
McOall  v.  Marlon  County,  43  Or.  536,  approved,  268. 
McCulsky  v.  Klosterman,  20  Or.  108,  cited,  11. 
McDowell  v.  Parry,  45  Or.  99,  cited,  470,  474. 
McLeod  v.  Lloyd,  45  Or.  67,  cited,  48. 
.  McPhee  v.  Kelsey,  44  Or.  193,  distinguished,  284. 
McPherson  v.   Pacific  Bridge  Co.   20   Or.  486,  cited,  315. 
McQuaid  v.  Portland  &  V.  Ry.  Co.  19  Or.  535,  followed,  439. 
McWhirter  v.  Brainard,  5  Or.  426,  doubted,  91 ;  approved,  318. 
Meier  v.  Hess,  23  Or.  599,  cited,  473. 
Meier  v.  Kelly,  22  Or.  136,  approved,  358. 
Mellott  v.  Downing,  39  Or.  218,  cited,  248. 

Mendenhall  v.  Harrisburg  Water  Co.  27  Or.  38,  followed,  867. 
Merchants'  National  Bank  v.  Pope,  19  Or.  35,  479. 
Miller  v.  Union  County,  48  Or.  266.  followed,  622. 
Miller  v.  Hlrschberg,  27  Or.  622,  applied,  158,  207. 
Mills'  Estate,  40  Or.  424,  applied,  313. 

Moore  Manufacturing  Co.  v.  Billings,  46  Or.  401,  approved,  243. 
Moores  v.  Moo  res,  36  Or.  261,  approved,  48. 
Morrill  v.  Morrill,  20  Or.  96,  cited,  67. 
Morrison  v.  Holladay,  27  Or.  175,  cited,  336. 
Morse  v.  Union  Stock  Yard  Co.  21  Or.  289,  approved,  394i 
Moses  v.  Southern  Pac.  Co.  18  Or.  385,  approved  497,  600. 
Mullaney  v.  Evans,  33  Or.  330,  cited,  336. 
Musgrove  v.  Bonser,  5  Or.  313,  approved,  574. 

Nelson  v.  Oregon  Railway  A  Navigation  Co.  13  Or.  141,  followed,  438. 
Neppach  v.  Oregon  &  California  R.  Co.  46  Or.  374,  cited,  290. 
Nessley  v.  Ladd,  30  Or.  564,  cited,  48. 

North  Powder  M.  Co.  v.  Coughanour,  34  Or.  9,  distinguished,  284. 
Northrup,  Ex  parte,  41  Or.  489,  cited,  258. 
Nutt  v.  Southern  Pacific  Co.  26  Or.  291,  applied,  37. 
Oberg,  In  re,  21  Or.  406,  cited,  258. 
Odell  v.  Morin,  5  Or.  96,  approved,  217,  219. 

Oregon  &  Cal.  R.  Co.  v.  Jackson  County,  38  Or.  589,  cited,  248. 
Osborn  v.  Logus,  28  Or.  302,  approved,  464. 
Osgood  v.  Osgood,  35  Or.  1,  cited,  473. 

Oviatt  v.  Big  Four  Mining  Co.  39  Or.  118,  distinguished,  112,  126. 
Pacific  Biscuit  Co.  v.  Dugger,  42  Or.  513,  applied,  695. 
Pacific  Livestock  Co.  v.  Gentry,  38  Or.  275,  applied,  158,  428. 
Page  v.  Smith,  13  Or.  410,  applied,  308. 
Partlow  v.  Singer,  2  Or.  307,  followed,  378. 
Patterson  v.  Patterson,  40  Or.  560,  cited,  248. 
Plymale  v.  Comstock,  9  Or.  318,  approved,  217. 
Poley  v.  Lacert,  36  Or.   166,  cited,  336. 
Portland  Trust  Co.  v.  Coulter.  23  Or.  131,  applied,  695. 
Powell  v.  Dayton,  S.  &  O.  R.  R.  Co.  IS  Or.  446,  cited,  313,  314. 
Powell  v.  Willamette  Valley  Ry.  Co.  15  Or.  393,  cited,  469. 
Price  v.  Oregon  Railroad  Co.  47  Or.  350,  applied,  449. 
Pugh  v.  Spicknall,  43  Or.  489,  approved,  218. 
Pulse  v.  Hamer,  8  Or.  251,  approved,  203. 
Rankin  v.  Malarkey,  23  Or.  593,  followed,  235. 
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Raymond  v.  Flavel,  27  Or.  219,  approved,  574. 

Reinstein  v.  Roberta,  34  Or.  87,  approved,  660. 

Rhodes  v.  McGarry,  19  Or.  222,  cited,  474. 

Richards  v.  Snider,  11  Or.  197,  cited,  406. 

Riddle  v.  Miller,  19  Or.  468,  cited,  473. 

Roberts  v.  Sutherlin,  4  Or.  219,  cited,  66. 

Robertson  v.  State  Land  Board,  42  Or.  183,  approved,  263. 

Rockwell  v.  Portland  Savings  Bank,  39  Or.  241,  approved,  608. 

Rosenblat  v.  Perkins,  18  Or.  156,  approved,  203. 

Ruten-ic  v.  Hamaker,  40  Or.  444,  followed  359. 

Sandys  v.  Williams,  46  Or.  327,  approved,  316. 

Sanford  v.  Sanford,  19  Or.  4,  followed,  264. 

Sayre  v.  Mohney,  35  Or.  141,  cited,  57,  132. 

Schooling  v.  Harrisburg,  42  Or.  494,  followed  298. 

Schumann  v.  Wager,  36  Or.  65,  approved,  395. 

Scharwtz  v.  Gerhardt,  44  Or.  426,  applied,  152. 

Scott  v.  Oregon  Railway  &  Navigation  Co.  14  Or.  211,  approved,  39. 

Security  Savings  Co.  v.  Mackenzie,  33  Or.  209,  approved,  132. 

Security  Trust  Co.  v.  Loewenberg,  38  Or.  169,  approved,  473,  676. 

Sievers  v.  Brown,  34  Or.  464,  approved,  80,  132. 

Simpson  v.  Bailey,  3  Or.  515,  approved,  318. 

Small  v.  Lutz,  41  Or.  570,  followed,  264,  338. 

Smith's  Estate,  43  Or.  595,  approved,  292,  378. 

Sorenson  v.  Oregon  Power  Co.  47  Or.  24,  followed,  439,  603. 

Speake  v.  Hamilton,  21  Or.  3,  followed,  332,  337. 

Stager  v.  Troy  Laundry  Co.,  41  Or.  141,  applied.  596. 

State  v.  Ah  Lee,  18  Or.  542,  approved,  586. 

State  v.  Armstrong,  43  Or.  207,  approved,  174. 

State  v.  Barrett,  33  Or.  194,  approved,  486. 

State  v.  Bergman,  6  Or.  341,  approved,  421. 

State  v.  Carr,  6  Or.  183,  approved,  421. 

State  v.  Ching  Ling,  16  Or.  419,  distinguished,  347.  349. 

State  v.  Dale,  8  Or.  229,  approved,  421. 

State  v.  Drake,  11  Or.  396,  followed,  429,  498. 

State  v.  Feester,  32  Or.  264,  approved,  175. 

State  v.  Fletcher,     24     Or.  295,  followed,  493. 

State  v.  Hawkins,  18  Or.  476,  approved,  175. 

State  v.  Howe,  27  Or.  138,  approved,  175. 

State  v.  Humphreys,  43  Or.  44,  approved,'  174,  421. 

State  v.  Mlms,  36  Or.  315,  approved,  486. 

State  v.  Moore,  32  Or.  73,  approved,  427. 

State  v.  Morse,  36  Or.  462,  cited,  427. 

State  v.  O'Neil,  13  Or.  183,  approved,  175. 

State  v.  Pomeroy,  30  Or.  16,  approved,  174. 

State  v.  Ryan,  47   Or.  344,  approved,  428. 

State  v.  Savage,  36  Or.   191,   approved,  174. 

State  v.  Simonis,  39  Or.   114,  distinguished,  416,  427. 

State  v.  Spencer,  6  Or.  153,  followed,  583. 

State  v.  Stockman,  30  Or.  36,  approved,  16. 

State  v.  Tartar,  26  Or.  38.  cited,  349. 

State  ex  rel.  v.  Estes,  34  Or.  196,  approved,  494. 

State  ex  rel.  v.  Lord,  28  Or.  498,  approved,  111. 

State  ex  rel.  v.  Malheur  County  Court,  46  Or.  519,  approved,  318. 

State  ex  rel.  v.  Shlvely,  10  Or.  267.  followed,  386. 

Steiger  v.  Fronhofer,  43  Or.  178,  applied,  396. 

Stewart  v.  Altstock,  22  Or.  182,  followed,  265. 


Index.  67? 


Stone  v.  Oregon  City  Manufacturing  Co.  4  Or.  52,  approved,  39. 

Sullivan  v.  Kline,  33  Or.  260,  cited,  618. 

Sullivan  v.  Oregon  Railway  &  Navigation  Co.  19  Or.  319,  approved,  497. 

Sutherlin  v.  Roberts,  4  Or.  378,  followed,  378. 

Swank  v.  Swank,  37  Or.  439,  followed,  233,  459,  466. 

Talbot  v.  Oarretson,  31  Or.  256,  cited,  315. 

The  Victorian,  24  Or.  121,  approved,  626. 

Thomas  v.  Herrall,  18  Or.  546,  cited,  627. 

Towns  v.  Klamath  County,  33  Or.  226,  cited,  483,  618. 

Tucker  v.  Northern  Terminal  Co.  41  Or.  82,  approved,  39. 

Turner  v.  Corbett,  9  Or.  79,  approved,  163. 

Turner  v.  Locy,  37  Or.  158,  applied,  303. 

Tyler  v.  Cate,  29  Or.  516,  approved,  233. 

Waggy  v.  Scott,  29  Or.  386,  followed.  29. 

Wagner  v.  Portland,  40  Or.  389,  approved,  38. 

Wagonblast  v.  Whitney,  12  Or.  83,  cited,  218,  219. 

Walker  v.  Goldsmith,  14  Or.  125,  approved,  574. 

Warner  Stock  Co.  v.  Calderwood,  36  Or.  228,  followed,  263,  264. 

Warner  Valley  Stock  Co.  v.  Morrow,  48  Or.  268,  followed,  307. 

Watson  v.  Dundee  Mtg.  &  T.  I.  Co.  12  Or.  474,  approved,  867,  368. 

Wells  v.  Page,  48  Or.  74,  approved,  132. 

Wehrung  v.  Denham,  42  Or.  386,  distinguished,  58,  62. 

Welder  v.  Osborn,  20  Or.  807,  cited,  616. 

White  v.  Holland,  17  Or.  4,  approved,  203. 

Whlteaker  v.  Belt,  25  Or.  490,  applied,  308. 

Wilkes  v.  Cornelius,  21  Or.  345,  approved,  478. 

Williamson  v.  North  Pacific  Lumber  Co.  42  Or.  163,  cited,  198. 

Willis  v.  Marks,  29  Or.  493,  applied,  526. 

Winkle  v.  Winkle,  8  Or.  193,  cited,  616. 

Wong  Sing  v.  Independence,  47  Or.  231,  cited  footnote,  239. 

Woodruff  v.  County  of  Douglas,  17  Or.  314,  approved,  85. 

Wyatt  v.  Wyatt,  31  Or.  531,  followed,  614. 

York  v.  Davidson,  39  Or.  81,  approved,  283. 

York  v.  Nash,  42  Or.  321,  cited,  315. 

OREGON  CONSTITUTION.     Same  as  Constitution  op  Oregon. 

OREGON  STATUTES.     Same  as  Statutes  op  Oregon. 

OTHER  OFFENSES. 

Need  of  Charging  Purpose  for  Which  Evidence  of  Other  Offenses  May 
be  Considered.     See  Criminal  Law.  7. 

PARENT  AND  CHILD. 

Emancipation — Right  to  Earnings. 

The  earnings  of  a  minor  child  who  has  been  allowed  by  his  parents 
to  act  in  business  matters  Independent  of  their  control  are  not  liable  to 
the  claims  of  creditors  of  the  parents.  Livealey  v.  Heiae.  147. 

PAROL  EVIDENCE. 

Completed  Written  Agreement  Cannot  be  Varied.     See  Evidence,  11. 
Incomplete  Written  Agreement  May  be  Explained.     See  Evidence,  12. 
Ambiguous  Memoranda  May  be  Explained.     See  Evidence,  12,  13. 

PARTIES. 

Next  Friend  as  Party — Defect  op  Want  of  Capacity  to  Sue — De- 
murrer— Waiver  or  Objection. 
The  next  friend  of  an  incompetent  litigant  is  a  "party"  to  the  lltiga- 
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tion,  and  if  the  incompetent  has  no  capacity  to  sue,  for  any  reason,  the 
objection  must  be  taken  by  demurrer,  under  Section  68,  B.  &  C.  Comp., 
or  it  will  be  considered  waived,  under  Section  72.       O wings  v.  Turner,  462. 

PART  PERFORMANCE. 

Purchase  by  Cotenant   From   Another — Need  of   Changing:  Possession 

to  Avoid  Effect  of  Statute.     See  Statute  op  Frauds,  1,  2. 
Collateral  Act  in  Reliance  on  Contract.     See  Statute  of  Frauds,  4,  5. 
Difference   Between  Taking  and  Continuing  Possession  in  Connection 
With  Specific  Performance.     See  Statute  op  Frauds,  5. 

PATENT. 

Conclusive  Effect  of  Patent  to  Mine.     See  Mines,  2. 
Ground  Already  Patented  Not  Locatable.     See  Mines,  7. 
Conclusive  Effect  of  Patent  to  Public  Land.     See  Public  Lands,  5. 
Neither  Delivery  Nor  Acceptance  Necessary.     See  Public  Lands,  6. 

PAYMENT. 

Application  of  Payments. 

1.  Plaintiffs  and  defendant  became  Indemnitors  to  the  surety  of  a 
contractor  on  his  agreement  to  purchase  supplies  from  them,  and  on  his 
inability  to  complete  his  contract  plaintiffs  and  defendant,  in  order  to 
reduce  their  liability,  completed  the  work.  Plaintiffs  alleged  that  In 
carrying  out  the  work  they,  at  defendant's  request,  furnished  merchandise 
and  advanced  money  and  rendered  services  to  the  amount  of  $7,322.76 
above  all  moneys  received  by  them  on  account  of  the  contract,  including; 
the  account  against  the  contractor  due  plaintiffs  at  the  time  of  his  failure, 
after  allowing  a  credit  on  his  account  for  $4,000  paid  to  plaintiffs  by  the 
firm  composed  of  plaintiffs  and  defendant  after  they  commenced  to  com- 
plete the  contract.  Held  that,  in  the  absence  of  any  allegation  that  any  of 
the  supplies  were  furnished  or  moneys  advanced  or  services  rendered  to 
the  contractor  at  defendant's  request,  the  $4,000  was  applicable  only  to 
the  indebtedness  of  the  firm  of  plaintiffs  and  defendant  to  plaintiffs,  and 
not  to  the  indebtedness  of  the  contractor.  Sexton  v.  Mclnnie,  342. 

Payment — Evidence — Competency. 

2.  On  an  issue  as  to  whether  defendant,  who  was  the  cashier  of  a 
bank,  had  by  various  payments  repaid  to  plaintiff  a  sum  of  money  belong- 
ing to  plaintiff  which  had  been  appropriated  by  defendant,  defendant  pro- 
duced a  draft  issued  by  his  bank  payable  to  plaintiff,  and  paid  to  him, 
and  testified  that  he  purchased  it,  and  sent  it  to  plaintiff  at  his  request, 
and  that  it  was  not  charged  on  the  bank  books  to  plaintiff.  Held,  that  the 
draft  and  testimony  were  competent  as  tending  to  show  a  payment. 

Booths  v.  Scriber,  561, 

Same — Case  Under  Consideration. 

3.  Defendant  produced  a  draft  drawn  by  plaintiff  on  defendant's  bank 
payable  to  another  bank  and  paid,  and  testified  that  he  paid  It  out  of  his 
own  funds.  Plaintiff  had  an  open  account  In  the  bank.  Held,  that  the 
evidence  was  incompetent,  as  the  records  of  the  bank  were  proper  evidence 
as  to  who  paid  the  draft,  and  presumably  the  draft  was  paid  from  plain- 
tiff's funds  or  charged  to  his  account.  Boothe  v.  8oribers  561. 

Same — Case  Under  Consideration. 

4.  Notes  given  by  plaintiff  to  defendant's  bank  and  marked  "paid" 
by  the  bank,  and  as  to  which  defendant  testified  that  they  were  paid  by 
him  at  plaintiff's  request,  were  competent  evidence.    Boothe  v.  Bcriber,  561. 
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Same — Case  Under  Consideration. 

5.  Defendant  produced  three  notes  made  by  plaintiff  to  defendant's 
bank,  having-  attached  thereto  a  check  of  defendant  payable  to  plaintiff 
or  bearer  for  a  sum  in  excess  of  the  notes,  and  testified  to  a  settlement 
with  plaintiff,  and  that  at  plaintiff's  request  he  paid  the  notes,  by  giving 
the-  check  attached,  and  that  the  difference  between  the  amount  due  on 
them  and  the  check  was  paid  to  plaintiff  in  cash,  and  the  check  charged 
to  his  account  on  the  bank  books.  Held,  that  the  notes  and  check  were 
properly  admitted.  Boo  the  y.  Scriber.  561. 

Same — Case  Under  Consideration. 

6.  Defendant  testified  that  at  various  times  he  deposited  sums  to  the 
credit  of  plaintiff,  and  offered  in  evidence  deposit  slips  made  out  in  his 
handwriting",  and  though  he  testified  that  he  took  the  slips  from  the  bank 
files,  it  was  not  shown  that  any  of  them  were  ever  delivered  to  the  bank 
or  that  It  became  liable  for  such  deposits.  Held,  that  the  slips  were 
Incompetent  evidence.  Soothe  v.  ScHber,  561. 

Same— Instructions. 

7.  An  instruction  that  as  to  the  items  claimed  as  a  defense  by  defend- 
ant, "if  a  defense  here  they  cannot  be  claimed  as  a  defense  by  the  bank 
in  its  action,"  was  erroneous  as  misleading,  the  bank  not  being  a  party 
to  the  action.  Soothe  v.  Bcriber,  561. 

PERJURY. 

Subornation  of  Perjury-^-Sufficiency  of  Indictment  as  to  Manner 
of  Committing  the  Crime. 

1.  An  indictment  for  subornation  of  perjury  is  sufficient  as  to  the 
manner  of  being  sworn  when  it  appears  therein  that  the  witness  was  "in 
due  manner  sworn,"  since  that  is  equivalent  to  a  charge  that  such  witness 
was  "duly  sworn."  State  v.  Jewett*  577. 

Same — Charge  as  to  Where  the  False  Statement  Was  Presented. 

2.  An  indictment  charging  the  subornation  of  perjury  by  procuring  a 
false  oath  to  be  made  and  setting  out  the  entire  paper,  which  is  addressed 
to  a  certain  public  board,  need  not  specifically  charge  that  the  oath  was 
presented  to  any  one,  since  the  facts  in  that  particular  are  apparent  from 
the  paper  itself.  State  v.  Jewett,  577. 

Same — Identity  of  Person. 

3.  Where  an  indictment  for  subornation  of  perjury  alleged  to  have 
been  committed  with  reference  to  an  application  for  the  purchase  of  school 
lands  charges  that  the  applicant  made  her  application  to  purchase  the 
land  described  for  her  own  benefit,  and  not  for  the  purpose  of  speculation, 
that  she  had  made  no  contract  or  agreement,  express  or  implied,  for  the 
sale  or  disposal  of  the  lands,  and  that  the  application,  oath  and  jurat 
were  of  the  following  tenor,  which  are  then  set  out  In  full,  such  allega- 
tions sufficiently  show  that  the  affidavit  had  reference  to  the  application, 
that  the  person  who  sighed  the  affidavit  is  the  same  person  who  signed 
the  application,  and  that  the  lands  described  in  the  application  are  iden- 
tical with  those  referred  to  in  the  affidavit  State  v.  Jewett,  577. 

Same — Charging  Power  to  Receive  an  Oath. 

4.  The  State  Land  Board  of  this  state  being  a  board  provided  for  by 
the  constitution,  it  is  not  necessary  that  an  indictment  for  suborning  per- 
jury before  such  board  shall  show  that  the  board  was  duly  constituted 
or  had  authority  to  consider  the  paper  in  which  it  is  claimed  the  perjury 
was  committed.  State  v.  Jewett,  577. 
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Same — Charging  the  Purpose  of  the  False  Oath. 

5.  An  indictment  for  subornation  of  perjury  In  connection  with  an 
application  to  purchase  school  lands  alleged  that  when  the  applicant  was 
sworn  she  did  not  Intend  to  purchase  the  lands  for  her  own  benefit  as  she 
affirmed,  but  for  the  purpose  of  speculation,  and  had  prior  thereto  oon* 
tracted  to  sell  the  land  to  defendant,  which  contract  was  then  in  full 
force,  and  that  defendant  knowingly  and  willfully  Incited  her  to  testify 
falsely  "in  the  manner  aforesaid  for  the  purposes  herein  specified."  The 
indictment  also  charged  that  defendant  procured  her  to  take  her  oath  to 
the  effect  that  she  then  and  there  made  application  to  purchase  the  lands, 
and  that  it  was  necessary  for  her  to  make  such  oath  m  order  to  procure 
such  school  lands  from  the  state,  and  that  she  acquired  the  lands  from 
the  state  by  means  thereof  for  the  purposes  specified.  Held,  that  such 
allegations  were  sufficient  to  show  the  purpose  for  which  defendant  pro- 
cured the  applicant  to  make,  and  for  which  she  made  the  false  oath  and 
affidavit,  and  for  which  such  affidavit  was  used.  State  v.  Jewett,  577. 

Same — Charging  Details  of  Falsity. 

6.  Where  an  indictment  for  subornation  of  perjury  in  connection  with 
an  application  to  purchase  school  lands  alleges  that  at  the  time  the  appli- 
cant made  the  affidavit  she  did  not  intend  to  purchase  the  lands  for  her 
own  benefit,  but  for  speculation,  and  then  had  a  contract  to  sell  the  lands 
to  defendant,  and  that  she  well  knew  that  her  application  was  made  for 
the  purposes  specified,  the  Indictment  Is  not  objectionable  in  not  alleging 
that  the  applicant  had  made  a  contract  for  the  sale  or  disposal  of  the 
lands  in  case  she  was  permitted  to  purchase,  since  the  existence  of  the 
contract  may  be  inferred  from  what  is  stated.  State  v.  Jewett,  577. 

Same — Terms  of  Contract. 

7.  Under  B.  &  C.  Comp.,  11821,  declaring  that  an  indictment  for  sub- 
ornation of  perjury  need  not  set  forth  the  pleadings,  record,  or  proceed- 
ings with  which  the  oath  is  connected,  an  indictment  for  subornation  of 
perjury  alleged  to  have  been  committed  in  connection  with  an  application 
to  purchase  school  lands  In  which  It  was  charged  the  applicant  falsely 
stated  under  oath  that  she  had  no  contract  to  sell  or  dispose  of  the  lands, 
was  not  objectionable  for  failure  to  set  out  the  terms  of  the  alleged  con- 
tract or  the  facts  showing  such  contract.  State  v.  Jewett,  577. 

Same — Knowledge  of  Falsity. 

8.  Where  an  indictment  for  subornation  of  perjury  In  connection  with 
an  application  to  purchase  certain  school  lands  alleged  that  the  applicant 
falsely,  knowingly,  and  willingly  swore  that  the  proposed  purchase  was 
for  her  own  benefit  and  not  for  speculation,  and  that  she  had  made  no 
contract  for  the  sale  of  the  lands,  but  that  she  at  that  time  did  not  intend 
to  purchase  for  her  own  benefit,  and  had  a  contract  to  sell  to  defendant, 
and  knew  that  her  application  was  made  for  such  purpose,  and  that 
defendant  knowingly  procured  her  to  testify  falsely,  and  knew  that  she 
did  not  believe  her  testimony  to  be  true,  the  Indictment  sufficiently  alleged 
knowledge  on  the  part  of  both  parties.  State  v.  Jewett,  577. 

PLEADING. 

Misjoinder  of  Causes. 

1.  A  complaint  in  which  it  is  alleged  that  defendant  operated  a  flouring 
mill  having  connected  therewith  a  storage  house  for  wheat;  that  it  was 
the  custom  of  defendant  to  receive  wheat  from  farmers,  to  issue  receipts 
therefor,  to  mix  wheat  received,  and  to  sell  the  same  or  to  grind  it  Into 
flour  at  its  own  pleasure;   that  in  delivering  wheat  and  in  issuing  the 
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receipt  the  parties  contracted  with  reference  to  such  custom;  that  plaintiff 
accordingly  delivered  to  defendant  a  certain  amount  of  wheat ;  that  defend- 
ant sold  and  disposed  of  the  same  and  applied  the  proceeds  to  its  own  use ; 
that  plaintiff  demanded  the  wheat  or  the  payment  of  the  value  thereof,  and 
that  defendant  refused  to  give  either— contains  but  a  single  cause  of 
action  for  breach  of  contract,  and  is  not  subject  to  the  objection  that  a 
cause  of  action  fcr  breach  of  contract  has  been  joined  with  a  cause  of 
action  for  conversion.  Savage  v.  Salem  Mills  Co.  1. 

Sufficiency  Against  General  Demurrer. 

2.  A  pleading-  is  good  as  against  a  general  demurrer  if  It  states  at  all 
or  in  any  place  a  good  cause  of  action  or  defense,  and  other  matter  may 
be  eliminated  for  the  purpose  of  the  demurrer.  Jackson  v.  Stearns,  25. 

Construction  of  Allegations. 

5.  In  pleadings  the  allegations  should  be  direct  and  certain,  as  they 
will  be  construed  generally  against  the  pleader. 

Oregon  v.  Warner  Stock  Co.  375. 

Same — Case  Under  Consideration. 

4.  A  charge  that  certain  persons  applied  to  purchase  certain  lands 
from  the  state  as  swamp  lands,  "having  full  notice  and  well  knowing 
that  none  of  the  lands  claimed  was  then  or  on  the  12th  day  of  March, 
I860,  swamp  or  overflowed  land,  but  was  then  and  on  said  12th  day  of 
March,  1860,  part  of  the  bed  of  W.  Lake  and  covered  by  the  waters 
thereof,"  is  a  charge  of  belief  on  the  part  of  the  applicants,  but  not  a 
charge  as  to  the  character  and  nature  of  the  land  itself. 

Oregon  v.  Warner  Stock  Co.  278. 

Curing  Defective  Complaint  bt  Answer — Aider. 

6.  Where  an  essential  fact  has  been  omitted  from  the  complaint,  an 
issue  as  to  such  fact  made  by  the  answer  and  reply  cures  the  defect  in  the 
complaint.  For  instance:  In  an  action  for  damages  for  failing  to  deliver 
chattels  as  required  by  contract  of  sale,  a  failure  to  allege  in  the  com- 
plaint that  plaintiff  was  ready  to  accept  and  pay  as  required  is  remedied 
by  a  claim  In  the  answer  that  the  plaintiff  was  not  present  to  receive  the 
property  at  the  time  and  place  specified,  which  plaintiff  denied  in  the 
reply.  Catlin  v.  Jones.  158. 

Motion  Not  an  Answer. 

6.  A  motion  to  strike  out  parts  of  a  complaint  is  not  an  "answer" 
within  the  meaning  of  Section  548,  B.  &  C.  Comp.,  providing  for  appeals, 
though  a  demurrer  Is  an  "answer,"  the  difference  being  that  the  latter 
raises  an  issue  of  law  while  the  former  does  not  raise  any  issue. 

Brownell  v.  Salem  Flouring  Mills  Co.  525. 

Denial  of  "Material"  Allegations. 

7.  Under  a  statute  authorizing  general  denials,  such  as  Section  77, 
B.  &  C.  Comp.,  as  amended  by  Laws  1903,  p.  205,  it  is  doubtful  whether 
a  denial  of  the  "material"  allegations  of  a  pleading  is  sufficient. 

Kabat  v.  Moore,  191. 
Answer — Construction  of  Allegations. 

8.  In  an  action  for  damages  for  breach  of  defendant's  agreement  to 
convey  land  to  plaintiff,  the  complaint  having  alleged  a  demand  and 
refusal,  an  answer  not  denying  that  allegation  and  admitting  that  plaintiff 
had  demanded  a  conveyance,  is  an  admission  of  a  sufficient  demand. 

Jennings  v.   Oregon  Land  Co.  287. 
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ADMISSION   BT  FAILING  TO  DENT. 

9.  It  is  a  general  rule  of  pleading  of  varied  application  in  this  state, 
under  B.  &  C.  Comp.  |  95,  that  affirmative  allegations  not  denied  are  taken 
to  be  true.  Haines  v.  Connell,  409 

Reply — Duplication  of  Denials  Not  Necessary. 

10.  Where  the  new  matter  of  an  answer  amounts  to  merely  a  denial 
of  the  material  allegations  of  the  complaint,  no  reply  is  necessary. 

Rabat  v.  Moore,  191. 

Amendment  of  Complaint — Cancellation  of  Instruments. 

11.  There  is  some  question  whether  occurrences  after  the  filing  of  a 
pleading  should  be  presented  by  an  amendment  or  by  a  supplemental 
pleading,  but  matters  germane  to  the  purpose  of  the  first  plea  may  be  pre- 
sented by  amendment.  Jennings  v.  Jennings.  69. 

Sames — Case  Under  Consideration. 

12.  A  bill  by  a  husband  against  his  wife  to  set  aside  a  deed  to  her 
averred  that,  prior  to  the  execution  of  the  deed,  their  relations  were 
strained,  without  setting  out  the  particulars  thereof  or  the  reasons 
therefor.  It  alleged  that  the  deed  was  executed  pursuant  to  defendant's 
promise  that  in  such  event  she  would  resume  marital  relations  with  plain- 
tiff, which  she  had  no  intention  of  doing,  and  which  she  absolutely  refiMPd 
to  do  as  soon  as  the  deed  was  made.  Before  answer  plaintiff  filed  an 
amended  bill  in  which  he  alleged  defendant's  relations  with,  another  and 
her  unlawful  association  with  him,  and  alleged  an  act  of  adultery  com- 
mitted after  the  filing:  of  the  original  bill.  Held,  that  the  matters  so 
alleged,  being  germane  to  the  original  cause  of  suit  and  admissible  under 
the  original  bill,  were  properly  introduced  by  amendment 

Jennings  v.  Jennings,  69. 

Amendment — New  Cause  of  Action. 

13.  In  an  action  for  damages  to  the  person  alleged  to  have  been  caused 
by  defendants  jointly,  an  amendment  alleging  the  employment  of  the  per- 
son injured  by  one  of  the  defendants  alone,  does  not  change  the  cause  of 
action,  it  appearing  from  other  allegations  that  the  additional  defendant 
owed  the  duty  of  not  increasing  the  hazard  of  the  Injured  person  while 
in  the  performance  of  his  duty.        Strauhal  v.  Asiatic  Steamship  Co.  100. 

Need  of  Serving  Amended  Pleadings. 

14.  Under  Section  100,  B.  &  C.  Comp.,  providing  that  amended  com- 
plaints must  be  served  on  adverse  parties,  a  decree  based  on  an  amended 
complaint  that  was  not  served  cannot  be  sustained. 

Nodine  v.  Richmond.  527. 

Propriety  of  Motion  to  Make  More  Certain. 

15.  Motions  to  make  more  definite  and  certain  are  Intended  to  require 
additional  information  as  to  material  matters  only,  and  should  not  be 
allowed  as  to  other  allegations  that  may  have  been  Included  In  the  pleading. 

Rabat  v.  Moore,  191. 

Correcting  Error  in  Overruling  Motion  to  Strike  Out. 

16.  If  a  motion  to  strike  out  part  of  a  pleading  be  overruled,  the  same 
question  can  be  raised  by  objecting  to  the  evidence  offered  in  support  of 
the  allegations  moved  against,  and  by  asking  the  court  to  strike  it  out 
of  the  record  or  instruct  the  Jury  to  disregard  it. 

Browne\l  v.  8alem  Flouring  Mills  Co.  525. 

Aider  by  Verdict. 

17.  A  pleading  not  fatally  defective  will  be  aided  by  a  verdict,  so  that 
it  will  be  considered  sufficient  on  appeal.  Madden  v.   Welch,  199. 
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Same — Case  Under  Consideration. 

18.  A  complaint  showing  that  between  certain  dates  plaintiff  fur- 
nished to  defendant  feed  and  care  for  his  horses  of  a  stated  value,  that 
payment  had  been  demanded  and  refused,  and  that  the  sum  stated  was 
due,  which  is  defective  in  that  it  does  not  show  either  a  request  by  defend- 
ant or  a  promise  to  pay,  is  aided  by  a  verdict  for  plaintiff,  on  an  answer 
denying  the  allegations  of  the  complaint,  and  will  be  sufficient  on  appeal. 

Madden  v.  Welch,  199. 

Waiver    by    Pleading    Over    After    Demurrer. 

19.  Error  in  overruling  a  demurrer  for  want  of  jurisdiction  over  the 
subject-matter  of  the  suit  is  not  waived  by  answering  over. 

Ooodnough  Mercantile  Co.  v.  Galloway,  239. 

Defect  of  Want  of  Capacity  to  Sue — Waiver  of  Objection. 

20.  If  the  incompetent  has  no  capacity  to  sue,  for  any  reason,  the 
objection  must  be  taken  by  demurred  under  Section  68,  B.  &  C.  Comp . 
or  it  will  be  considered  waived,  under  section  72.       O wings  v.  Turner,  462. 

See,  also,  Trover,  1-4. 

POLICE  POWER. 

Regulating  Hours  of  Labor  by  Females.     See  Const.  Law.  3. 
Prohibiting  Running  at  Large  of  Stock.     See  Const.  Law,  5. 
Right  to  Control  Hours  of  Labor  by  Children.     See  Const.  Law,  4. 
Delegation  of  by  State  to  Municipalities.     See  Munic.  Corp.  1. 
Control  Over  Right  to  Labor  and  Employ  Labor.     See  Const.  Law,  2. 

POLITICAL  QUESTIONS. 

Control  Over  Public  Officers  1n  Political  Matters.     S*e  EQurer,  2,  3, 

POLITICAL  RIGHTS. 

Local  Option  Law  of  1905  Docs  Not  Infringe  on  Political  Rights  Guar- 
anteed by  Constitution.     See  Const.  Law,  10. 
Not   Invaded  by   Statute  Requiring  Property  Qualification   for   School 
Election.     See  Const.  Law..  11. 

POSTPONEMENT. 

Discretion  of  Trial  Court  in  Postponing  Trial.     See  Continuance. 

POWER  OF  ATTORNEY 

May  be  Revoked  Unless  Coupled  with  an  Interest.     Prin.  *  Aobnt. 

PREMATURE  PAYMENT. 

Effect  of  on  Rights  of  Surety.     See  Principal  a  Surety,  2. 

Waiver  of  Effect  of  Irregular  Payment.     See  Principal  *  Surety,  3. 

PRESUMPTION 

That  a  Person  Understands  the  Vocation  He  Follows.     Evidence,  4. 
As  to  Date  When  Trustee  in  Bankruptcy  Took  Possession  of  Property 

of  Bankrupt.     See  Evidence,  5. 
As  to  Commission  of  Error  by  Trial  Court.     See  Appeal,  23-27. 
As  to  Delivery  of  Deed  in  Possession  of  Grantee.     See  Deeds,  1. 
As  to  Prerequisites  to  Deeds  of  Public  Lands.     See  Public  Lands,  5. 

PRINCIPAL  AND  AGENT. 

Right  to  Revoke  Power  of  Attorney. 

Though  a  power  of  attorney  expressly  states  that  the  appointment 
is  irrevocable  and  confers  power  of  substitution,  It  is  not  an  estoppel  on 
the  grantor  to  revoke  it  unless  the  assignee  has  a  material  interest  under 
the  appointment.  First  National  Bank  v.  Miller,  587. 
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principal  and  surety. 

Failure  to  Pursue  Principal  Debtor. 

1.  Failure  of  a  creditor  to  proceed  against  the  principal  debtor  on  the 
request  of  the  surety  does  not  release  the  surety  from  liability. 

White  v.  Bewaffe,  604. 

Premature  Payments — Discharge  op  Surety — Waiver. 

2.  Where  a  security  reserved  in  a  building  contract  for  the  benefit  of 
the  sureties  on  the  builder's  bond  is  impaired  by  a  premature  payment  to 
the  contractor,  the  surety  is  discharged  to  the  extent  at  least  of  the  amount 
so  paid  unless  the  payment  was  made  with  the  knowledge  and  consent  of 
the  surety.  Enterprise  Hotel  Co.  v.  Book,  58. 

Same — Case  Under  Consideration. 

3.  But  this  defense  may  be  waived,  and  a  stipulation  in  the  con- 
tract that  payments  made  at  times  or  in  a  manner  other  than  as  stipu- 
lated in  the  contract  shall  in  no  wise  operate  to  release  the  sureties  from 
liability,  amounts  to  a  waiver  of  that  defense  by  both  the  principal  and 
the  sureties.  Enterprise  Hotel  Co.  v.  Book,  58. 

Altering  Terms  op  Building  Contract — Effect  on  Sureties. 

4.  A  contract  for  the  construction  of  a  building  having  provided  that 
if  the  owner  should,  during  the  progress  of  the  work,  request  in  writing 
any  alterations,  the  same  should  be  made  and  should  not  make  void  the 
agreement,  but  the  value  thereof  should  be  added  to  or  deducted  from  the 
contract  price,  and  the  bond  having  provided  that  any  departure  from 
the  specifications,  or  alterations  of  the  same  should  not  make  void  the 
bond,  the  act  of  the  contractor  in  making  changes  without  requiring  the 
requests  therefor  to  be  in  writing,  does  not  release  either  the  contractor 
or  his  sureties.  The  provision  requiring  the  requests  for  changes  to  be 
in  writing  was  for  the  protection  of  the  contractor,  and  he  could  waive 
it  if  he  desired,  thereby  waiving  it  for  the  sureties  also. 

Enterprise  Hotel  Co.  v.  Book,  58. 

PRIVILEGES. 

Special  Rights  Not  Conferred  by  Local  Option  Law.     Const.  Law,  14. 
Special  Privileges  Not  Granted  to  Particular  Persons  by  Act  Regulat- 
ing Hours  of  Labor  by  Women.     See  Const.  Law,  18. 

PROCESS. 

Nature  op  Judgment  Based  on  Publication. 

A  judgment  based  on  a  publication  of  the  summons  can  be  executed 
on  the  attached  property  only,  and  cannot  become  a  Hen  on  unattached 
property.  Of  course,  in  a  law  action  a  publication  can  be  made  only  after 
the  levy  of  an  attachment.  Katz  v.  Ob  enchain,  352. 

PUBLIC  IMPROVEMENTS. 

Right  to  Sell  Lots  Twice  for  One  Improvement.     See  Munic.  Corp,  3,  4. 
Purchases  by  Contractors  for  Their  Own  Work.     See  Munic.  Corp.  5. 

PUBLIC  LANDS. 

Timber  Culture  Claims — Effect  op  Death  op  Claimant. 

1.  The  death  of  a  timber  culture  entryman  before  making  final  proof 
entirely  ends  his  rights  to  the  land  and  any  deed  that  may  thereafter 
issue  to  his  heirs  for  such  land  runs  to  them  directly  from  the  govern- 
ment and  not  through  their  ancestor.  An  administrator  of  the  estate  of 
such  a  claimant  has  no  rights  whatever  as  to  the  land  so  entered. 

Warner  Valley  Stock  Co.  v.  Morrow,  258 ;  Haun  v.  Martin,  304. 
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Contract  Before  Patent  to  Convey  Homestead. 

2.  A  contract  by  a  homestead  claimant  under  the  laws  of  the  United 
States  to  convey  to  another  such  homestead,  after  obtaining  title  thereto, 
is  void,  as  against  the  public  policy  of  the  national  government,  and  can- 
not be  enforced  by  either  party.  .  Jackson  v.  Baker,   155. 

Settlers  on  Public  Lands — Rights  Acquired. 

3.  Persons  who  settled  on  vacant  unsurveyed  public  lands  of  the  gov- 
ernment, not  swamp  lands,  nor  selected  as  swamp  lands,  nor  otherwise 
reserved,  with  intent  to  acquire  title  under 'the  pre-emption,  homestead  or 
timber  culture  laws  of  the  United  States,  and  filed  on  the  lands  under  the 
government  laws,  did  not  acquire  any  rights  under  the  state  swamp  land 
laws.  Oregon  v.   Warner  Stock  Co.  378. 

Title  by  Relation  Through  Patent. 

4.  The  title  of  a  patentee  of  swamp  land  from  the  State  of  Oregon 
relates  to  the  date  of  the  grant  from  the  United  States  to  the  state,  and 
carries  the  title  as  though  it  had  been  then  executed. 

Warner  Valley  Stock  Co.  v.  Aforroto,  258. 

Conclusiveness  of  Patent  on  Collateral  Attack. 

5.  Where  the  officers  of  the  government,  federal  or  state,  have  issued 
a  patent  in  due  form  of  law  which  on  its  face  is  sufficient  to  convey  title 
to  the  land  therein  described,  it  will  be  conclusively  presumed  by  courts 
of  law  that  all  prerequisites  to  the  issuance  of  a  valid  patent  were  com- 
plied with,  and  therefore  the  title  is  not  open  to  collateral  attack  in  a 
law  action.  Warner  Valley  Stock  Co.  v.  Morrow,  258. 

Patent — Need  of  Delivery  and  Acceptance. 

6.  A  patent  from  the  United  States  to  a  state  for  public  lands  is  not 
open  to  the  objection  of  incompetency  without  evidence  that  it  was 
received  by  the  state  or  some  authorized  agent,  as  the  mere  execution 
of  a  patent  by  the  United  States  officers  is  sufficient  to  pass  the  title 
without  delivery,   the  patent  being  a  public   record. 

Warner  Valley  Stock  Co.  v.  Morrow,  258. 

Right  of  State  to  Sub — Interest  of  Plaintiff. 

7.  A  state,  as  well  as  an  individual,  must  show  some  interest  in  the 
subject  of  litigation  to  be  entitled  to  recognition  by  the  courts. 

Oregon  v.  Warner  Stock  Co.  378. 

Same — Case  Under  Consideration. 

8.  A  state  cannot  maintain  a  suit  to  determine  that  persons  claiming 
lands  within  its  borders  under  the  laws  of  the  United  States  are  entitled 
thereto  against  other  persons  claiming  under  the  state  laws,  without 
showing  some  present  interest  In  the  land. 

Oregon  v.  Warner  Stock  Co.  378. 

Same — Complaint* — Sufficiency. 

9.  A  complaint  in  a  suit  by  a  state,  praying  for  a  decree  adjudging 
chat  persons  who  have  settled  on  and  claimed  land  under  the  pre-emption, 
homestead  or  timber  culture  laws  are  entitled  thereto,  in  which  It  is 
alleged  that  the  persons  settled  on  vacant  unsurveyed  public  lands,  not 
swamp  nor  selected  as  swamp  lands,  nor  otherwise  reserved,  with  Intent  to 
acquire  title  under  the  pre-emption,  homestead  or  timber  culture  laws, 
and  that  they  filed  on  the  lands  under  the  federal  laws,  does  not  show  any 
interest  In  the  state  in  the  lands  essential  to  enable  it  to  maintain  the  suit. 

Oregon  v.  Warner  Stock  Co.  378. 
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Right  of  State  to  Deed  More  Than  320  Acres  to  One  Person. 

10.  A  deed  from  the  State  Land  Board  of  Oregon  for  more  than  320 
acres  of  state  land  to  one  person  Is  not  void  on  its  face  for  want  of 
authority  in  the  grantor  to  convey  more  than  that  quantity  of  such  land, 
though  the-,  law  limits  to  320  acres  the  amount  of  any  one  purchase,  for 
certificates  of  sale  are  transferrable,  and  one  deed  may  be  made  for  the 
total  of  many  purchases  that  have  been  lawfully  acquired  by  one  person. 

Warner  Valley  Stock  Co.  v.  Morrow,  258. 

PUBLIC  POLICY. 

Validity  of  Agreement  by  Client  With  His  Attorney  Not  to  Settle  a 

Judicial  Proceeding.     See  Attorney  *  Client,  4. 
Contract  to  Convey  by  Homestead  Claimant.     See  Public  Lands,  2. 

QUASHING  WRIT. 

Certiorari— -Answer  is  Only  Pleading  Permitted  by  Oregon  Statute  to 
be  Made  by  Defendant.     See  Writ  op  Review,  2. 

QUIETING  TITLE. 

Limitation  of  Suit  to  Remove  Cloud  or  Quiet  Title. 

1.  A  suit  to  quiet  title  is  not  subject  to  any  statute  of  limitations,  for 
there  is  no  date  from  which  the  period  of  limitation  can  be  computed,  as 
the  adverse  claiming  is  continuous.  Katz  v.  Obenchain,  352. 

Same — Case  Under  Consideration. 

2.  Where  the  holder  of  a  mortgage  acquires  the  title  to  and  the  pos- 
session of  the  premises  without  a  foreclosure,  after  an  attachment  lien 
has  accrued,  a  suit  by  him  to  enjoin  a  sale  under  the  attachment  is  prop- 
erly a  suit  to  quiet  his  title,  rather  than  to  foreclose  the  mortgage,  and  !s 
not  affected  by  the  statute  limiting  the  right  to  sue  on  sealed  Instruments : 
B.  ft  C.  Comp.  |  5,  subd.  2.  Katz  v.  Obenchain,  352. 

RAILROADS. 

Liability  for  Stock  Killed  in  Station  Grounds — Fences. 

1.  Section  5139,  B.  ft  C.  Comp.,  making  railroad  companies  liable  for 
the  value  of  stock  killed  by  moving  trains  on  or  near  its  unfenced  track, 
does  not  apply  to  station  or  yard  grounds,  within  the  limits  of  which 
fences  are  not  required.  Wilmot  v.  Oregon  Railroad  Co.  494. 

Same — Question  for  Court  or  Jury. 

2.  Where  it  appears  clearly  that  animals  entered  upon  station  grounds 
and  were  killed  by  moving  cars,  it  is  the  duty  of  the  judge  to  take  the 
case  from  the  jury  as  a  question  of  law;  but  where,  as  in  this  case,  the 
evidence  is  conflicting  as  to  whether  the  point  of  entry  is  within  the 
station  grounds,  the  question  should  be  submitted  to  the  jury. 

Wilmot  v.  Oregon  Railroad  Co.  494. 

Extent  of  Station  Grounds. 

3.  The  depot  or  station  grounds  of  a  railroad  company  is  the  place 
where  passengers  get  on  or  off  the  train,  and  where  freight  is  loaded  and 
unloaded,  Including  all  grounds  reasonably  necessary  or  convenient  to 
that  purpose,  together  with  the  necessary  tracks,  switches  and  turnouts 
thereon,  or  adjacent  thereto,  necessary  for  handling  and  making  up 
trains,  storage  of  cars,  etc.,  and  so  much  of  the  main  track  outside  the 
switches  as  is  necessary  for  the.  proper  handling  of  trains  at  the  station. 

Wilmot  v.  Oregon  Railroad  Co.  494. 

Effect  of  Designating  Station  Grounds. 

4.  Where  grounds  have  been  appropriated  and  set  apart  by  a  railroad 
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company  for  station  or  depot  purposes,  such  appropriation  affords  strong 
evidence  that  the  boundaries  so  fixed  are  such  as  and  no  more  than  are 
necessary  and  proper.  Wilmot  v.  Oregon  Railroad  Co.  494. 

Killing  Stock — Contributory  Negligence  is  Question  for  Jury. 

5.  In  an  action  against  a  railroad  company  for  killing  plaintiff's  stock, 
the  question  whether  plaintiff  was  guilty  of  contributory  negligence  In 
turning  the  stock  out  to  graze  on  unenclosed  lands  near  the  depot,  was 
for  the  Jury.  Wilmot  v.  Oregon  Railroad  Co.  494. 

Right  to  Maintain  Track  in  Street  When  Constructed  With  Con- 
sent op  Abutting  Owners — Estoppel. 

6.  After  a  railroad  track  has  been  constructed  with  the  consent  of  the 
abutting  owners  to  its  location,  and  has  been  maintained  for  many,  say 
twenty,  years,  such  owners  cannot  complain  of  its  location,  both  because 
they  are  estopped  by  their  consent  and  because  the  application  for  relief 
has  not  been  seasonably  made.  Wolfard  v.  Fisher,  479. 

Track  in  Street — Right  of  Public  to  Use — Nuisance. 

7.  Where  a  railway  switch,  though  used  largely  by  defendant,  is  open 
to  all  persons  for  shipping  purposes,  it  is  a  public  track,  and  its  presence 
in  a  public  street  does  not  constitute  a  nuisance  per  ae. 

Wolfard  v.  Fisher,  479. 

RATIFICATION. 

Conduct  Showing  Approval  of  Acts  of  Agent.     See  Corporations,  2. 

RECORDS. 

A  patent  from  the  United  States  is  in  and  of  itself  a  public  record 
and  passes  title  to  the  land  therein  described  without  delivery. 

Warner  Valley  Stock  Co.  v.  Morrow,  258. 

REFERENCE. 

Waiver  of  Jurisdiction  to  Take  Testimony  in  Another  County. 

1.  Where  a  referee  has  without  special  authority  taken  the  testimony 
of  witnesses  in  another  county  than  the  one  in  which  he  was  appointed, 
and  more  than  20  miles  from  the  place  of  holding  court,  any  objection  to 
such  testimony  for  want  of  jurisdiction  in  the  referee  to  take  it  is  waived 
by  cross-examination.  Sharkey  v.  Candiani,  112. 

Reference — Right  of  Judge  to  Act  as  Referee — Waiving  Jury. 

2.  A  trial  judge  has  no  authority  to  act  as  a  referee  in  a  law  action 
without  the  consent  of  the  parties.     Puffer  v.  American  Insurance  Co.  475. 

Right  to  Trial  by  Referee  After  Reference. 

3.  A  trial  judge  cannot  himself  decide  the  case  on  the  testimony  taken 
by  the  referee,  against  the  objection  of  a  party,  as  the  statute  gives  the 
right  to  a  trial  in  law  action  either  by  a  Jury  or  a  referee,  and  there  are 
some  material  advantages  under  that  right  of  which  a  party  cannot  be 
arbitrarily  deprived.  Puffer  v.  American  Insurance  Co.  475. 

Delayed  Report  of  Referee — Remedy — Right  of  Parties  to  Trial 
by  Referee  After  Reference. 

4.  Where  a  report  of  a  referee  in  a  law  action  is  unreasonably  delayed 
the  judge  may  order  the  report  filed  and  enforce  obedience  to  his  orders  by 
appropriate  means.  Puffer  v.  American  Insurance  Co.  475. 

Effect  of  Misdescrlbing  Special  Referee.     See  Depositions. 

RELATION. 

Title  of  State  to  Land   Grant  Relates  to   Date  of  Patent  From   the 
Government.     See  Public  Lands,  4. 
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REMANDMENT. 

Equity  Right  to  Amend  After  Reversal.     See  Appeal,  39-41. 
Law — Right  to  Amend  After  Reversal.     See  Appeal,  37-38. 

REMOVING  CLOUD  From  Title.    .Same  as  Quieting  Title. 

REPEAL  by  Implication.     See  Statutes,  3,  4. 

REPLY. 

Denial  of  New  Matter  Merely  Denying  Complaint     Pee  Pleading,  10. 

REPUGNANCY  in  Acts  Charged.     See  Indictment  *  Information,  1. 

RESCISSION. 

Right  of  Seller  to  Refuse  Performance.     See  Sales,  1 1,  15. 
Right  of  Buyer  to  Refuse  Performance.     See  Sales,  17. 
Facts  Should  be  Submitted  to  Jury.     See  Sales,  3. 

RESIDENCE. 

Effect  of  in  Determining  Place  of  Domicile.     See  Domicile,  3. 

RES  INTER  ALIOS  ACTA.     See  Evidence,  7. 

RES  IPSA  LOQUITUR.     See  Negligence,  1. 

RES  JUDICATA.     See  Judgment,  2. 

REVISED  STATUTES  OF  THE  UNITED  STATES  Cited  in  This  Volume. 
See  Statutes  of  the  United  States. 

RIOT. 

Elements  of  the  Crime  of  Riot. 

1.  Under  B.  &  C.  Comp.  §  1913,  which  defines  riot  as  the  use  of  any 
force  or  violence,  or  any  threat  to  use  force  or  violence,  by  three  or  more 
persons  acting  together  and  without  authority  of  law,  if  accompanied  by 
immediate  power  of  execution,  it  4s  not  necessary  that  the  three  persons 
do  the  same  act,  but  the  offense  is  committed  if  the  required  number  of 
individuals  have  a  common  purpose  to  do  the  act  complained  of  or  assist 
one  another  to  that  end.  In  the  manner  named,  though  the  individual  act 
of  each  was  separate  from  that  of  the  others.  State  v.  Mizis,  165. 

Riot — Kind  of  Proof  of  Common  Purpose. 

2.  Positive  direct  proof  of  the  common  purpose  of  rioters  is  not  re- 
quired, but  the  intent  of  the  parties  and  the  required  community  of  action 
may  be  inferred  from  the  circumstances  and  from  the  actions  of  the  per- 
sons implicated.  State  v.  Mizis,  165. 

Evidence  of  Riot. 

3.  The  evidence  of  the  occurrences  charged  here  is  entirely  satisfac- 
tory  to  a  moral  certainty  that  the   defendants   were  rioters  as  claimed. 

State  v.  Mizis,  165. 

Fair  Instruction  on  Conjunctive  Conduct. 

4.  In  a  riot  case  an  instruction  that  each  of  the  defendants  must 
have  been  "acting  in  conjunction  with  not  less  than  two  other  persons 
In  committing  the  act"  is  not  open  to  the  objection  that  it  does  not 
limit  the  "two  other  persons"  to  those  implicated  in  the  disturbance,  where 
the  court  elsewhere  charged  that  before  any  defendant  could  be  convicted 
it  must  be  found  beyond  a  reasonable  doubt,  "not  only  that  such  defend- 
ant participated  in  the  alleged  riot,   but  that  at  least  two  of  the  other 
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persons  whose  names  are  stated  in  the  Indictment  were  present  at  the 
time  the  riot  occurred,  if  one  did  occur,  and  were  acting  in  concert  with 
the  defendant,  and  that  they  assembled  with  a  common  intent  to  do  the 
act  charged  in  said  indictment"  The  apparent  narrowness  of  the  first 
charge  disappears  when  the  entire  charge  is  considered. 

State  v.  MUia.  165. 

Punishment  for  Riot. 

5.  Under  Section  1914,  B.  ft  C.  Com  p.,  providing  that  if  a  felony  or 
misdemeanor  shall  be  committed  in  the  course  of  a  riot,  any  person  par- 
ticipating therein  shall  be  punished  in  the  same  manner  as  a  principal  in 
such  felony  or  misdemeanor,  and  that  any  participant  in  such  riot  who 
shall  carry  a  dangerous  weapon,  shall  be  punished  by  imprisonment  in  the 
penitentiary,  every  participant  In  a  riot  is  liable  to  a  penitentiary  sentence 
if  any  one  participant  carries  a  dangerous  weapon.  In  this  case  the  de- 
fendant, though  unarmed,  was  present  aiding  and  encouraging  others  who 
were  committing  assaults  with  dangerous  weapons,  and  was  properly  sen- 
tenced as  though  he  had  himself  been  armed  and  had  committed  an 
assault.  State  v.  Mizis,  165. 

RISK  of  Employment. 

Assumption   of   by   Employee — Familiarity   with   Methods — Remaining 

in  Service  With  Knowledge.     See  Master  *  Servant,  4. 
Insufficient  Showing  as  to  Assumption.     See  Master  *  Servant,  5. 

RULES. 

Duty  to  Make  and  Enforce — Complicated  Work.     See  Mast,  a  Serv.  ?. 

RULES  OF  COURT. 

Appeal  and  Error — Briefs — Assignment  of  Error. 

Supreme  Court  Rule  32,  subd.  b.  (35  Or.  605,  requiring  appellant 
to  serve  a  brief  containing  a  concise  statement  of  the  errors  on  which  he 
relies,  Is  satisfied  by  a  substantial  compliance  therewith. 

First  National  Bank  v.  Miller.  587. 

Rules  Construed. 

Rule  32,  subd.  b.  p.  587. 

SALES. 

Sale  Distinguished  From  Other  Transactions. 

1.  Where  property  of  a  commingleabl*  kind  is  left  with  a  keeper  of  a 
warehouse  under  an  agreement  that  the  latter  may  use  it  and  discharge 
his  obligation  to  the  depositor  by  paying  cash  or  returning  (he  same 
amount  of  the  same  grade  of  such  property  from  some  other  source,  such 
leaving  is  a  sale,  and  the  warehouse  keeper  is  liable  for  the  price  of  such 
property,  even  though  the  receipt  provided  for  the  payment  of  charges  for 
storage  and  for  the  value  of  sacks  used,  and  excused  the  warehouseman 
from  liability  for  damages  caused  by  the  elements. 

Savage  v.  Salem  Mills  Co,  1. 

Sale  or  Agency — Nature  of  Contract. 

2.  A  contract  whereby  defendant  stipulated  to  sell  its  entire  manufac- 
tured product  to  plaintiff  as  its  sole  agent  in  a  territory  mentioned,  such 
product  being  designated  in  a  schedule  and  list  of  prices,  the  contract  pro- 
viding that  a  schedule  of  such  prices  based  on  the  present  list  should  be 
made  out  showing  the  net  price  on  each  article  of  the  entire  line,  the 
schedule  remaining  in  force  until  such  time  as  a  new  price  list  issued,  a 
new  schedule  to  be  then  made,  "the  schedule  referred  to  to  be  attached 
(48th  Or.— 44) 
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and  made  a  part  of  this  contract,"  and  "list  prices  to  be  low  enough  at  all 
time's  to  enable  [plaintiff]  to  meet  competition  in  the  aforesaid  territory," 
and  a  discount  of  15  per  cent  from  factory  list  prices  to  be  allowed  plain- 
tiff, constituted  a  sale,  and  not  an  agency. 

Hey  wood  v.  Doernbecher  Manufacturing  Co.  "59. 

Rescission  by  Purchaser — Question  for  Jury.. 

3.  It  is  for  the  Jury  to  determine  whether  the  conduct  of  the  buyer 
was  a  refusal  to  comply  with  the  terms  of  the  contract,  subjecting  him 
to  damages,  or  was  such  an  abandonment  of  the  contract  as  to  justify 
the  seller  in  rescinding  it  and  forfeiting  the  payment  already  made. 

Hanley  v.  Combs,  409. 

Completed  Act  op  Delivery. 

4.  Under  a  contract  of  sale  requiring  the  delivery  of  property  at  a 
stated  time  and  place,  the  mere  physical  production  of  the  property  at 
the  required  place  Is  not  a  compliance  with  the  contract  The  seller  or  his 
agent  must  attend  to  make  the  delivery  and  receive  the  purchase  price. 

Catlin  v.  Jones,  158. 

Place  of  Delivery. 

5.  An  Instruction  imposing  on  a  party  to  a  contract  in  litigation  a  con- 
dition not  included  therein  is  so  erroneous  as  to  be  reversible ;  as,  instruct- 
ing that  the  purchaser  in  a  contract  of  sale  is  under  obligation  to  accept 
the  property  at  another  place  than  the  one  named  in  the  writing. 

Hanley  v.  Com**.  109. 

Tender  for  Delivery. 

6.  Where,  under  a  contract  to  sell  a  certain  number  of  articles, 
the  buyer  was  to  satisfy  himself  as  to  the  quality  of  those  offered, 
evidence  that  about  the  time  the  purchaser  began  his  inspection  the  seller 
arranged  with  a  third  person  to  let  the  purchaser  select  from  his  stock 
also,  if  necessary,  in  order  to  get  the  required  number,  is  incompetent,  in 
the  absence  of  a  showing  that  the  purchaser  knew  of  the  arrangement, 
since  it  was  not  a  transaction  in  which  the  buyer  was  concerned. 

Hanley  v.  Combs,  409. 

Waiver  of  Objection  to  Performance  of  Contract. 

7.  A  party  to  a  contract  should  state  any  objections  he  may  have  at 
the  time  performance  is  tendered,  and  such  objections  as  can  then  be 
made  must  be  made  or  they  will  be  considered  waived. 

Hanley  v.  Combs,  409. 

Same^— Case  Under  Consideration. 

8.  A  contractor  for  the  purchase  of  a  stated  number  of  articles  who 
made  no  objection  that  the  total  number  was  not  tendered  him  for  exami- 
nation, cannot  afterward  claim  a  breach  of  the  contract  because  the  seller 
did  not  offer  for  inspection  the  entire  number  he  agreed  to  sell;  that 
objection  was  waived  by  not  making  it  at  the  time  of  the  inspection. 

Hanley  v.  Combs,  409. 

Implied  Warranty. 

9.  In  the  case  of  a  sale  for  a  particular  purpose,  where  the  buyer  has 
no  opportunity  to  inspect,  but  relies  upon  the  judgment  of  the  seller,  there 
is  an  implied  warranty  that  the  article  sold  shall  be  reasonably  suitable 
for  the  purpose  Intended;  but  where  a  stated  article  is  ordered,  the  only 
warranty  is  that  the  one  furnished  will  be  of  the  kind  ordered,  even  though 
it  is  known  to  the  seller  that  the  buyer  intends  to  use  the  article  for  a 
special  purpose.  Mine  Supply  Co.  v.  Columbia  Mining  Co.  391. 
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Same — Cabs  Under  Consideration. 

10.  A  dealer  having  contracted  to  sell  a  machine  called  a  "latest 
improved  Huntington  mill"  for  reducing:  ores,  does  not  impliedly  war- 
rant that  such  mill  will  successfully  reduce  the  ores  of  the  mine  at 
which  it  is  to  be  used,  though  the  seller  knew  the  mill  was  being  bought 
for  that  purpose;  but  he  does  impliedly  warrant  that  the  mill  delivered 
shall  be  just  the  kind  ordered,  and  there  is  a  breach  of  the  contract  if  an 
old  style  mill  is  furnished  instead  of  the  "latest  improved." 

Mine  Supply  Co.  v.  Columbia  Mining  Co.  391. 

Remedies  of  Seller — How  Right  to  Stop  Mat  bh  Claimed — Manner 
of  Asserting  Right  to  Stop  in  Transit. 

11.  No  particular  form  is  required  in  asserting  the  right  of  stoppage 
in  transit,  and  it  may  be  done  by  another  at  the  request  of  the  debtor,  us 
well  as  by  the  debtor  himself.  Frame  v.  Oregon  Liquor  Co.  272. 

Same — Duration  of  Right  to  Stop. 

12.  A  seller  on  credit  may  resume  possession  of  the  goods  while  they 
are  in  the  hands  of  a  carrier  or  middleman  in  transit  to  the  buyer,  if  the 
latter  becomes  insolvent;  and  this  right  continues  until  the  delivery  of 
the  goods  to  the  buyer  or  his  agent,  as  against  the  right  of  seizure  under 
legal  process  by  creditors  of  the  buyer. 

Frame  v.  Oregon  Liquor  Co.  272. 
Same: — Cabs  Under  Consideration. 

13.  A  seller  having  shipped  goods  to  a  buyer  living  back  from  a  rail- 
road, the  buyer  directed  a  forwarding  teamster  to  receive  such  goods 
from  the  railroad  company  and  store  them  until  further  orders.  Before 
giving  any  further  directions  the  buyer  became  insolvent,  and  the  seller 
demanded  possession,  claiming  the  right  to  rescind  the  sale,  no  payment 
having  been  made,  and  to  stop  the  goods  in  transit  Held,  that  the  team- 
ster was  merely  a  forwarding  agent,  and  that  property  in  his  hands  con- 
signed to  such  buyer  was  still  in  transit 

Frame  v.  Oregon  Liquor  Co.  272. 

Right  of  Rescission  bt  Seller  for  Fault  of  Buter — Recovery  of 
Monet  Paid  in  Part  Performance. 

14.  In  general  terms  it  may  be  stated  that  one  who  has  paid  money  in 
part  performance  of  a  contract  which  he  subsequently  refuses  to  com- 
plete, the  other  party  being  willing  to  comply  on  his  part,  cannot  recover 
the  sum  so  paid,  but  it  is  a  rule  subject  to  very  many  exceptions  and  the 
particular  facts  will  largely  Influence  the  decision.  If,  however,  the  sub- 
sequent refusal  to  perform  does  not  go  to  the  entire  contract  in  effect, 
then  the  seller  must  perform  and  recoup  his  loss  through  an  action  for 
damages,  or  return  the  consideration.  Hanley  v.  Combs,  409. 

Same — Case  Under  Consideration. 

15.  Where  the  purchaser  of  a  number  of  articles  agrees  to  determine 
their  quality  before  delivery  and  acceptance,  the  mere  refusal  to  pass 
articles  offered  which  in  fact  were  up  to  the  required  standard,  if  honestly 
done,  Is  not  such  a  substantial  abandonment  of  the  contract  as  to  justify 
a  rescission  by  the  seller,  whatever  may  be  the  liability  of  the  purchaser 
in  damages  for  violating  his  agreement  to  buy.         Hanley  v.  Combe,  409. 

Right  of  Seller  to  Rely  on  Contract. 

16.  The  provisions  in  a  contract  of  sale  for  the  benefit  of  the  sol  lei  are 
available  to  him  only  when  he  has  complied  with  the  contract,  and  cannot 
be  relied  upon  for  his  protection  after  he  has  failed  in  performance. 

Mine  Supply  Co.  v.  Columbia  Mining  Co.  391. 
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Rights  of  Buyer — Delivery  Must  be  in  Daylight. 

17.  Under  a  contract  requiring:  the  delivery  at  a  stated  time  and  place 
of  articles  requiring  Inspection  and  examination,  the  delivery  must  be 
made  at  such  an  hour  as  will  permit  the  inspection  to  be  made  by  day- 
light. This  rule  is  particularly  applicable  to  hops,  owing  to  the  variations 
between  bales  in  both  quality  and  condition.  Catlin  v.  Jones,  158. 

Payment  and  Delivery  as  Concurrent  Acts. 

18.  Where  a  contract  requires  one  party  to  sell  and  the  other  to  pur- 
chase certain  property  at  a  specified  price,  the  payment  of  the  price  and 
the  delivery  of  the  property  are  concurrent  acts,  and  should  be  simul- 
taneously performed.  Catlin  v.  Jones,  158. 

Willingness  of  Buyer  to  Perform — Need  of  Tender. 

19.  Under  a  contract  ^of  sale  making  payment  and  delivery  concurrent, 
the  buyer  cannot  claim  a  default  and  damages  against  the  seller  unless 
he  was  able  and  willing  to  pay  at  the  time  and  place  appointed ;  but  if  he 
was  so  able  and  willing,  neither  tender  nor  demand  is  necessary  to  support 
an  action  for  damages.  Catlin  v.  Jones,  158. 

Waiver  of  Claim  of  Damages  for  Breach  of  Warranty. 

20.  Retaining  an  article  and  endeavoring  to  use  it,  though  it  is  not  as 
contracted  for,  is  not  a  waiver  of  a  claim  for  damages  for  a  breach  of 
the  contract  of  sale.  Mine  Supply  Co,  v.  Columbia  Mining  Co.  391. 

Measure  of  Damages  for  Breach. 

21.  In  action  of  damages  by  a  purchaser  against  a  seller  for  refusing 
to  deliver  the  property  contracted  for,  the  measure  of  damages  is  the  value 
of  the  property  at  the  time  of  the  refusal,  less  the  agreed  price  to  be  paid 
with  interest,  which  is  here  an  element  of  damage. 

Livesley  v.  Johnston,  40. 

Measure  of  Damages  for  Breach. 

22.  Where  a  seller  delivers  goods  not  of  the  kind  or  quality  agreed 
upon,  but  they  are  accepted,  the  measure  of  the  buyer's  damages  is  the 
difference  in  value  between  the  goods  ordered  and  those  delivered. 

Mine  Supply  Co.  v.  Columbia  Mining  Co.  891. 

Breach  of  Warranty — Elements  of  Damage. 

23.  In  case  of  a  breach  of  a  contract  to  furnish  a  specified  Wnd  of  mill 
for  reducing  ores,  where  the  mill  has  been  retained,  the  buyer  may  recover 
as  damages  the  expense  Incurred  in  testing  the  mill,  the  freight  paid  on 
imperfect  parts  that  were  not  used,  the  cost  of  providing  new  parts  neces- 
sary to  make  the  mill  conform  to  the  contract,  if  the  seller  refuses  or 
neglects  to  furnish  them,  the  value  of  gold  lost  while  testing  the  machin- 
ery, and  the  amount  of  wages  paid  the  employees  while  idle  on  account  of 
the  defective  mill.  Mine  Supply  Co.  v.  Columbia  Mining  Co.  391. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Constitutionality  of  Statute  Prescribing  Qualification  of  Voter 
at  School  District  Elections. 

1.  Section  3886,  B.  &  C.  Comp.,  providing  that  any  citizen  who  has 
property  in  a  school  district  on  .which  he  or  she  is  liable  to  pay  a  tax 
shall  be  entitled  to  vote  at  any  school  district  election,  is  not  invalid  as 
prescribing  a  property  qualification  in  contravention  of  Const  Or.  Art  II* 
1 2,  defining  the  qualifications  of  voters,  it  not  applying  to  school  district 
elections.  Setterlun  v.  /tee**,  520. 
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Property  Qualification — Construction  op  Statute. 

2.  Under  B.  &  C.  Comp.  1 3886,  providing1  that  any  citizen  who  has 
property  In  the  district  "as  shown  by  the  last  county  assessment  *  • 
on  which  he  or  she  is  liable  •  •  to  pay  a  tax"  shall  be  entitled  to 
vote  at  any  school  district  election,  the  voter  must  ha^e  property,  the 
ownership  of  which  must  appear  from  the  assessment  alone. 

Setter lun  v.  Keone,  520. 

Special  Meetings — Proof  of  Posting  Notices. 

3.  Under  Section  3380,  B.  &  C.  Comp.,  relative  to  notices  of  school 
meetings,  and  Section  3395,  relative  to  the  duties  of  clerks  of  school 
districts,  It  is  part  of  the  official  duty  of  a  school  clerk  to  post  notices 
for  special  meetings,  and  his  official  record  is  sufficient  evidence  of  what 
he  did.  Amort  v.  School  District.  522. 

School  Meetings — Affidavit  of  Posting  Notices. 

4.  Sections  538  and  539,  B.  &  C.  Comp.,  requiring  proof  of  the  service 
of  a  summons  to  be  by  affidavit,  do  not  apply  to  the  proof  of  posting 
notices  of  school  meetings.  Amort  v.  School  District,  522. 

Advertising  for  Subscriptions  for  Indebtedness. 

5.  The  board  ,of  directors  of  a  school  district  may  advertise  for  sub- 
scriptions for  the  indebtedness  of  the  district  in  such  amounts  as  it  may 
deem  advisable.  Amort  v.  School  District,  522. 

Record  Evidence  of  Amount  of  Indebtedness. 

6.  It  is  not  necessary  to  the  validity  of  an  obligation  of  a  school  dis- 
trict that  it  appear  by  the  records  of  the  clerk  that  the  indebtedness  does 
not  exceed  the  legal  limit,  that  matter  being  determinable  from  the  assess- 
ment Amort  v.  School  District,  522. 

SEEPAGE  WATER. 

Right  to  Control  Under  Statute.     See  Waters,  12. 

SESSION  LAWS  OP  OREGON  Construed  in  This  Volume: 

General  Laws  1868,  pp.     21,     22,  |    9 332,  338 

1878,  pp.     41,     42,  |    4 262 

1898,     p.     16,  SI 124 

pp.     16,     17,  |    3.... 120 

1903,  pp.   148,  149,  |    1 252 

pp.  204,  205,  |    1 191,   195 

pp.  209,  210,  I    1 371 

pp.  262,  264,  111 266 

pp.  262,  267,  §15 266,  269 

pp.  262,  269,  S  20 617 

pp.  262,  269.  121 617 

1905,     p.     41,  |1 91,     95 

pp.     41,     47,  1 10 309,  310,  317,  320 

p.  268,  |    1 326.  830 

pp.  268,  269,  I    2 326,  330 

pp.  268,  269,  |    3 326,  330 

pp.  268,  269,  |    4 326,  330 

p.  343,  |    5 397,  400 

SHEEP. 

Right  to  Prohibit  Running  of  at  Large.     See  Const.  Law,  5. 
Migratory  Sheep  Herds — Grazing  Charge.     See  Taxation,  2. 
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SLAUGHTERHOUSE. 

Right  of  Regulation  Under  Police  Power.     See  Health. 
Right  to  Cancel  Permit  to  Conduct     See  Const.  Law,  7. 
Permit  to  Conduct  Never  a  Contract     See  Contracts,  1. 

SPECIAL  PRIVILEGES  OR  IMMUNITIES. 

Local  Option  Law  of  1905  Is  Constitutional.     See  Const.  Law,  13-14. 

SPECIFIC  PERFORMANCE. 

Evidence  of  Mental  Condition. 

1.  The  mental  condition  of  a  party  against  whom  specific  performance 
of  an  oral  contract  to  convey  is  sought  Is  a  circumstance  to  be  considered 
as  discrediting  the  transaction.  Sprague  v.  Jesaup,  211. 

Evidence  Considered. 

2.  The  evidence  under  consideration  establishes  a  parol  agreement  as 
claimed  by  plaintiffs.  Sprague  v.  Jessup,  211. 

Certainty  op  Contract. 

3.  A  parol  contract  must  be  clearly  established  in  its  terms  and  details 
before  a  court  of  equity  will  undertake  to  specifically  enforce  It. 

Sprague  v.  Jesaup,  211. 

Effect  of  Denial  of  Contract  by  Defendant. 

4.  The  mere  denial  of  a  contract  by  one  against  whom  It  is  sought  to 
be  enforced  will, not  prevent  its  specific  performance  if  the  court  is  satis- 
fled  of  the  terms  of  the  agreement.  Sprague  v.  Jessup,  211. 

Quantum  of  Proof  of  Contract. 

5.  Before  specific  performance  of  an  oral  contract  will  be  decreed,  the 
terms  thereof  must  be  fully  and  satisfactorily  shown  to  be  certain  and 
unambiguous.  Sprague  v.  Jesaup,  211. 

Good  Faith  and  Diligence. 

6.  Where  a  contract  for  the  purchase  of  hops  to  be  grown  required 
the  purchaser  to  make  certain  advances  "about  April  1,"  and  on  March  28 
he  sent  the  money  to  the  seller,  but  stopped  payment  of  the  checks  on  the 
31st,  claiming  the  payment  to  have  been  premature,  yet  expressing  an 
intention  to  perform  the  contract,  and  on  April  4  and  on  several  occasions 
within  the  next  six  months  offered  to  comply  with  his  part  of  the  contract 
there  was  no  laches  or  inequitable  conduct  barring  a  suit  for  specific  per- 
formance. Livealey  v.  Johnston,  40. 

Denial  of  Liability  as  Affecting  Need  of  Tender. 

7.  Where  the  vendee  in  a  contract  for  the  sale  of  land  has  the  right  to 
pay  any  part  of  the  consideration  in  commissions  for  selling  other  lands 
of  the  vendor,  the  vendor's  denial  of  liability  for  the  commissions  earned 
by  the  vendee  is  equivalent  to  a  refusal  to  execute  a  deed  for  the  land 
specified,  and  hence  the  vendee  is  not  obliged  to  make  a  tender  of  the 
balance  as  a  condition  precedent  to  a  suit  for  specific  performance. 

Guillaume  v.  K.  S.  D.  Land  Co.  400. 

Necessity  and  Sufficiency  of  Tender. 

8.  Where  the  vendee  in  a  contract  for  the  sale  of  land  has  deposited 
in  court  the  money  tendered,  his  withdrawal  of  the  same  before  trial  pre- 
cludes a  decree  for  specific  performance  in  his  favor,  unless  some  act  of 
the  vendor  relieves  the  vendee  from  the  necessity  of  a  tender. 

Guillaume  v.  K.  8.  D.  Land  Co.  400. 

Sufficiency  of  Descrdttion  in  Contract. 

9.  A  contract  for  the  sale  of  land  referring  to  it  as  a  certain  block,  as 
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designated  on  a  map  on  file  in  the  vendor's  office,  and  possession  being 
delivered  to  the  purchaser,  is  sufficiently  definite  to  enable  a  surveyor  to 
locate  on  the  ground  the  block  as  surveyed,  though  the  plat  was  not 
recorded,  and  hence  is  sufficient  to  sustain  a  decree  for  specific  per- 
formance. Guillaume  v.  K.  8.  D.  Land  Co.  400. 

Alternative  Relief  of  Damages. 

10.  Where  the  defendants  in  a  suit  for  the  specific  performance  of  a 
contract  of  sale  dispose  of  the  property  during  the  pendency  of  the  suit, 
equity  may  retain  jurisdiction  and  award  the  plaintiff  damages  in  lieu  of 
the  article  contracted  to  be  delivered.  Livesley  v.  Johnston,  40. 

Damages  Awarded   in  Lieu  of  Specific   Performance — Proceedings 
and  Relief. 

11.  Where  damages  are  awarded  In  place  of  a  decree  for  specific  per- 
formance of  a  contract  to  sell,  the  proper  amount  is  what  plaintiff  would 
have  been  entitled  to  in  a  law  action  for  damages  for  breaching  the  con- 
tract Livesley  v.  Johnston,  40. 

Statute  of  Frauds — Possession  as  Part  Performance. 

12.  Possession  of  real  property  by  the  purchaser  under  a  verbal  con- 
tract, in  connection  with  payment  of  part  of  the  purchase  price  and  a 
tender  of  the  balance,  is  such'  a  part  performance  of  the  contract  as  to 
avoid  the  statute  of  frauds  and  support  a  decree  for  specific  performance. 

Bprague  v.  Jessup,  211. 

Statute  of  Frauds — Change  of  Possession  bt  Cotbnant  as  Part 
Performance  of  Oral  Contract. 

13.  Where  a  cotenant  with  a  part  owner  of  real  property  claims  specific 
performance  of  an  oral  contract  of  purchase  with  another  owner  the 
proof  must  be  clear  that  possession  was  taken  under  the  oral  agreement 
to  constitute  such  a  part  performance  as  to  avoid  the  statute  of  frauds. 

Roberts  v.  Templeton,  65. 

Contract  to  Lease — Statute  of  Frauds — Part  Performance. 

14.  The  part  performance  of  a  contract  that  will  avoid  the  effect  of 
the  statute  of  frauds  must  be  an  act  done  in  pursuance  of  the  contract 
and  referable  to  it  solely  as  an  actuating  cause;  a  collateral  act  done  in 
reliance  on  the  contract,  however  prejudicial,  is  not  enough. 

Jenning  v.  Miller,  201. 

Same — Case  Under  Consideration. 

15.  A  tenant  who  had  secured  an  option  on  another  store  in  anticipa- 
tion of  having  his  tenancy  terminated  by  the  expiration  of  his  lease,  and 
afterward  orally  agreed  with  the  landlord  for  a  continuation  of  the  former 
lease  for  three  years,  cannot  claim  that  his  forfeiture  of  the  option  and 
his  continued  occupation  of  the  old  store  were  part  performance  of  the 
oral  agreement,  even  though  he  Is  not  able  to  obtain  any  location  when 
the  landlord  repudiates  such  agreement,  since  neither  act  is  in  execution 
of  the  oral  lease  solely,  the  continued  occupation  being  referable  to  the 
old  lease  and  the  forfeiting  of  the  option  being  wholly  collateral. 

Jenning  v.  Miller,  201. 

Statute  of  Frauds — Canceling  Deed— Interest  of  Plaintiff. 

16.  Where  an  agreement  between  a  client  and  his  attorney,  providing 
that  the  latter  should  prosecute  a  suit  to  remove  a  cloud  from  the  title 
to  certain  land  and  receive  one-half  the  land  as  his  compensation  In  case 
the  suit  was  successful,  rested  in  parol,  and  the  attorney  never  had 
possession  of  the  land,  he  could  not,  in  view  of  B.  &  C.  Comp.  8  793,  requir- 
ing conveyances  to  be  In  writing,  maintain  a  suit  to  set  aside  a  deed  from 
his  client  to  the  defendant  in  the  original  suit.  Jackson  v.  Stearns,  25. 
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SPRING. 

Right  by  Statute  to  Water  of  Small  Spring.     See  Waters,  12. 

STATE  LAND  BOARD. 

Deeds  of  Not  Open  to  Collateral  Attack.     See  Public  Lands,  S. 
Limit  of  Acreage  Permitted  in  One  Deed.     See  Public  Lands,  10. 

STATES. 
•   Right  of  State  to  Sub— Interest  of  Plaintiff. 

1.  A  state,  as  well  as  an  individual,  must  show  some  interest  in  the 
subject  of  litigation  to  be  entitled  to  recognition  by  the  courts. 

Oregon  v.  Warner  Stock  Co.  378. 

•Same— Case  Undeb  Consideration. 

2.  A  state  cannot  maintain  a  suit  to  determine  that  persons  claiming 
lands  within  its  borders  under  the  laws  of  the  United  States  are  entitled 
thereto  against  other  persons  claiming  under  the '  state  laws,  without 
showing  some   present  interest  In   the   land. 

Oregon  v.  Warner  Stock  Co.  378. 

Same— Case  Under  Consideration. 

8.  A  state  cannot  maintain  a  suit  to  cancel  its  patent  to  lands  within 
Its  borders  without  showing  some  present  interest  In  such  lands. 

Oregon  v.  Warner  Stock  Co.  878. 

Same — Complaint — Sufficiency. 

4.  A  complaint  in  a  suit  by  a  state,  praying  for  a  decree  adjudging 
that  persons  who  have  settled  on  and  claimed  land  under  the  pre-emption, 
homestead  or  timber  culture  laws  are  entitled  thereto, *  in  which  it  is 
alleged  that  the  persons  settled  on  vacant  unsurveyed  public  l£nds,  not 
swamp  nor  selected  as  swamp  lands,  nor  otherwise  reserved,  with  Intent  to 
acquire  title  under  the  pre-emption,  homestead  or  timber  culture  laws, 
and  that  they  filed  on  the  lands  under  the  federal  laws,  does  not  show  any 
interest  in  the  state  in  the  lands  essential  to  enable  it  to  maintain  the  suit. 

Oregon  v.  Warner  Stock  Co.  S78. 

STATION  GROUNDS. 

What  Space  is  Comprised  In  Station  Grounds.     See  Railroads,  3. 
Effect  of  Designation  by  Railroad  Company.     See  Railroads,  4. 

STATUTE  OP  FRAUDS. 

Change  of  Possession  bt  Cotbnant  as  Part  Performance  of  Oral 
Contract  to  Sell. 

1.  Where  a  cotenant  with  a  part  owner  of  real  property  claims  specific 
performance  of  an  oral  contract  of  purchase  with  another  owner  the 
proof  must  be  clear  that  possession  was  taken  under  the  oral  agreement 
to  constitute  such  a  part  performance  as  to  avoid  the  statute  of  frauds. 

Roberts  v.  Templet  on,  65. 

Same— Case  Under  Consideration. 

2.  Where  plaintiff,  up  to  the  time  of  his  oral  purchase  of  the  interest 
of  a  tenant  in  common  in  a  mine,  was  in  possession  under  a  contract 
with  a  cotenant  of  the  vendor,  so  that  his  prior  possession  merged  into 
that  under  his  purchase,  there  was  not  such  a  change  of  possession  under 
the  contract  as  to  take  it  out  of  the  statute  of  frauds. 

Roberta  v.  Templeton,  65. 

Possession  as  Part  Performance. 

3.  Possession  of  real  property  by  the  purchaser  under  a  verbal  con- 
tract, In  connection  with  payment  of  part  of  the  purchase  price  and  a 
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tender  of  the  balance,  Is  such  a  part  performance  of  the  contract  as  to 
avoid  the  statute  of  frauds  and  support  a  decree  for  specific  performance. 

Sprague  v.  Jessup,  211. 

Contract  to  Lease — Acts  Constituting  Part  Performance. 

4.  The  part  performance  of  a  contract  that  will  avoid  the  effect  of 
the  statute  of  frauds  must  be  an  act  done  in  pursuance  of  the  contract 
and  referable  to  it  solely  as  an  actuating:  cause;  a  collateral  act  done  in 
reliance  on  the  contract,  however  prejudicial,  is  not  enough. 

Jenning  v.  Miller,  201. 

Same— Case  Under  Consideration. 

5.  A  tenant  who  had  secured  an  option  on  another  store  in  anticipa- 
tion of  having  his  tenancy  terminated  by  the  expiration  of  his  lease,  and 
afterward  orally  agreed  with  the  landlord  for  a  continuation  of  the  for- 
mer lease  for  three  years,  cannot  claim  that  his  forfeiture  of  the  option 
and  his  continued  occupation  of  the  old  store  were  part  performance  of 
the  oral  agreement,  even  though  he  is  not  able  to  obtain  any  location 
when  the  landlord  repudiates  such  agreement,  since  neither  act  is  in 
execution  of  the  oral  lease  solely,  the  continued  occupation  being  referable 
to  the  old  lease  and  the  forfeiting  of  the  option  being  wholly  collateral. 

Jenning  v.  Miller,  201. 

STATUTE  OP  LIMITATIONS.     Same  as  Limitation  of  Actions. 

STATUTES. 

Title  op  Initiative  Act  Must  Express  Subject. 

1.  The  validity  of  laws  adopted  at  the  polls  pursuant  to  an  initiative 
petition,  under  Const.  Or.  Art.  IV,  9  1,  must  be  tested  by  the  constitution 
like  legislative  laws,  and  such  laws  are  subject  to  the  requirement  of 
Const.  Or.  Art.  IV,  8  20,  as  to  subjects  and  title. 

State  ex  rel.  v.  Richardson,  309. 

Sufficiency  of  Title  of  Local  Option  Act. 

2.  The  title  of  the  local  option  law  adopted  by  the  people  at  the 
polls  (Laws  1905.  pp.  41,  47,  c.  2)  fairly  expresses  the  subject  of  the  act 
and  sufficiently  indicates  the  additional  matters  therewith  connected,  as 
required  by  Const.  Or.  Art.  IV,  |  20.  State  ex  rel.  v.  Richardson,  309. 

Implied  Repeal. 

3.  The  enactment  of  a  law  imposing  a  new  penalty  for  an  offense 
described  by  an  existing  statute,  and  not  repealing  the  old  law,  will 
operate  prospectively  only,  leaving  the  former  in  force  as  to  acts  com- 
mitted prior  to  the  time  the  new  law  goes  into  effect 

Portland  v.  Cook,  550. 

Same— Case  Under  Consideration. 

4.  An  ordinance  or  statute  forbidding  certain  acts  Is  not  retroactively 
affected  by  a  subsequent  enactment  permitting  certain  persons  to  per- 
form such  acts,  and  not  in  any  way  referring  to  the  first  law,  for  the 
latter  is  prospective  only  and  even  the  beneficiaries  of  the  second  enact- 
ment may  be  prosecuted  for  violating  the  first  law  before  the  second  was 
passed.  Portland  v.  Cook,  550. 

STATUTES  OF  OREGON  Construed  in  This  Volume. 

Page. 

Section         5,  subd.     2 352,  358 

24  376,  378 
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Section   25  376.  378 

68  462.  464 

72  462,  464,  bl2,  614 

11  191,  196 

95  470 

102  351 

114  315 

136  593.  699 

158  359,  364 

161  478 

168  478 

171  589 

296,  subd.  1 409 

301  352.  470 

302  469 

303  352,  355 

326  56 

638  522.  624 

539  522,  524 

547  351 

548  525,  526 

649,  subd.  3 135 

555  612,  614 

656  313 

560  459 

566  147,  300.  342,  401,  628,  594 

568  360,  370 

569  360.  370 

596  82,  84 

603  82,  85 

612  809,  313 

788,  subd.  34 243.  249 

793  26,  33 

827  112.  117,  465 

860  483 

852  416,  426 

915  134 

933  97 

1063  25,  27,  33 

1100  614 

1202  612,  615 

1250  166,  174 

1314  586 

1321  578,  585 

1397  417,  428 

1507  135 

1774  416,  421 

1875  582 

1913  165,  175 

1914  166,  182 

2246  371,  375 

2839  100 

3094  596 

3338  339 

3380  522,  524 

3386  520.  521 
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Section    8395  522,  524 

3975 112.  121,   124 

3984  121,  123 

4431  604,  607 

4595  2,     25,  594,  603 

4602  12 

4966  618,  619 

4967  618,  619 

6019  569,  570 

5139  494 

5359  469 

5630  571,  574 

5681  571,  574 

5632  571,  577 

5633  571,  575,  676 

5644  234 

Session  Laws. 

General  Laws  1868,  pp.  21,     22,  |    9 332,  338 

1878,  pp.  41,     42.  |    4 262 

1898,     p.  16,  |    1 124 

pp.  16,     17,  |    3 120 

1903.  pp.  148,  149,  |    1 252 

pp.  204,  205.  8    1 191,  195 

pp.  209,  210,  I    1 371 

pp.  262,  264,  111 266 

pp.  262.  267,  |16 266,  269 

pp.  262,  269,  §20 617 

pp.  262,  269,  121 617 

1905.     p.  41,  II 91.     95 

pp.  41,     47,  1 10 309,  310,  317,  321 

p.  268,  |    1 826,  330 

pp.  268,  269,  I    2 326,  330 

pp.  268.  269,  |    3 326,  330 

pp.  268.  269,  |    4 326,  330 

STATUTES  OF  THE  UNITED  STATES  Considered  in  This  Volume. 
Revised  Statutes. 

Section    2319 122 

2820 112,  124 

2339 332,  836 

Statutes  at  Large. 

Volume  12,     p.       3,  c.       5  332,  338 

14.     p.  253,  c.  262,  |    9  332,  336 

30,  pp.  544,  552,  c.  641,  |21,  subd.  "e" 240,  250 

.    pp.  544,  565,  c.  541,  1 67,  subd.  *T' 240,  249 

170,  subd.  "a" 239,  243,  250 

I  70,  subd.  "e" 239,  243,  250 

32,  pp.  797,  c.  487,    (5)  244 

United  States  Compiled  Statutes,  1901. 

Page  1424,  |  2319  122 

1424.  I  2320  124 

1437,  |  2339  336,  337 

3430.  |      21,  subd.    "e" 240,  250 

3450,  |      67,  subd.     "f 249 
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Page        3451,  I      70.  subd.    "a" 248.  250 

3452,  |      70,  subd.    "e" 243,  250 

Sup.  1905,    682,   (5)  244 

Ferbral  Statutes  Annotated. 

Volume  1,  pp.     526,  533,   (5)  244 

525,  589,  S      21,  subd.    "e" 250. 

525,  693,  I      67,  subd.     "f" 240,  249 

525,  697,  |      70,  subd.    "aM 243,  250 

702,  |      70,  subd.    "e" 243,  250 

5.     p.  4,  12319  122 

p.  8,  12320  124 

7,     p.  1090,  12339  336 

STOCK. 

Right  to  Control  Movement  and  Grazing  of  Stock  Under  Exercise  of 

Police  Power.     See  Animals,  1. 
Liability  for  Killing  Stock  on  Station  Grounds.     See  Railroads,  1. 
Killing  Stock  on  Track — Contributory  Negligence.     See  Railroads,  5. 

STOPPAGE  IN  TRANSITU.     See  Sales,  11-13. 

STREAM  WATER. 

Stream  and  Surface  Waters  Are  Quite  Different.     See  Waters,  11. 

STREETS. 

Selling  Twice  for  One  Improvement — Void  Sale.     See  Mttnic.  Corp.  3,  4. 
Section  400,  Portland  Charter  of  1903 — Second  Sale.     Const.  Law,  18. 
Sales  to  Contractors  for  Their  Own  Work.     See  Munic.  Corp.  6. 
Loss  of  Dedicated  Streets  by  Continued  Nonuser.     See  Munic.  Corp.  6. 

STRICT  FORECLOSURE. 

Equity  Usually  Allows  Time  for  Payment.     See  Vend.  *  Pur.  1. 

STRIKING  OUT.     See  Appeal,  5. 

SUPPLEMENTAL  PLEADING. 

Rule  as  to  Permitting  Amendments  or  Requiring  Subsequent  Matters  to 
be  Presented  by  Supplement.     See  Pleading,  11,  12. 

SUPREME  COURT. 

Taxing  Costs — Practice — Objections — Review — Verification.    Costs,  1-4. 

SURETY. 

Appeal — United  States  Commissioner.     See  Appeal,  6. 

SURFACE  WATER. 

Distinction  Between  Swollen  Stream  and  Surface  Water.     Waters.  11. 

SWAMP  LAND. 

When  Title  Passes  From  United  States.     See  Public  Lands,  4. 

TAILINGS. 

Enjoining  Depositing  of  Debris  on  Farm.     See  Mines,  1. 

TAXATION. 

License  and  Tax  Distinguished. 

1.  A  tax  is  a  charge  imposed  upon  persons  or  property  by  government, 
while  a  license  Is  a  charge  for  a  privilege. 

Reaer  v.  Umatilla  County,  326. 
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Constitutional  Law — Uniformity  of  Taxation — Sheep  Law. 

2.  A  law  Imposing  on  each  sheep  brought  within  a  state  a  charge  so 
great  as  to  be  obviously  not  a  license  fee,  and  under  such  conditions  that 
the  charge  is  against  the  property  and  not  against  the  sheep  owner  or  the 
business  of  sheep  raising,  Is  a  revenue  measure  imposing  a  tax,  and  un- 
constitutional because  the  tax  is  not  levied  according  to  the  value  of  each 
piece  of  property  assessed,  thereby  producing  unequal  and  ununiform  tax- 
ation in  violation  of  Const.  Or.  Art.  IX,  1 1. 

Reaer  v.  Umatilla  County,  326. 

TAXING  COSTS.     Practice  in  Supreme  Court     See  Costs,  3. 

TECHNICAL.  OBJECTION. 

Degree  of  Exactness  Required  in  Such  Instances.     See  Trial,  2. 

TELEGRAPHS  AND  TELEPHONES. 

Duty  to  Makb  Rules  for  Hanging  Cables. 

1.  The  work  of  hanging  telephone  cables  on  poles  by  ropes  and  hooks 
with  a  block  and  tackle  is  so  simple  and  the  proper  use  of  all  the  appli- 
ances is  so  apparent  that  no  rules  are  necessary  for  the  government  of 
those  so  engaged.  Bluet  v.  Pacific  Telephone  Co,  34. 

Assumption  of  Known  Risk  in  Hanging  Cables 

2.  An  experienced  lineman,  familiar  with  the  methods  and  appliances 
usually  used  in  stringing  wires  and  cables  on  poles,  who  returns  to  work 
and  continues  with  an  employer  without  objection  to  the  method  in  use, 
assumes  the  risk  of  that  manner  of  doing  the  work. 

Bluet  v.  Pacific  Telephone  Co.  34. 

TENANCY  IN  COMMON. 

Change  of  Possession  as  Part  Performance  of  Contract  to  But. 

Where  plaintiff,  up  to  the  time  of  his  oral  purchase  of  the  interest  of 
a  tenant  in  common  in  a  mine,  was  in  possession  under  a  contract  with  a 
cotenant  of  the  vendor,  so  that  his  prior  possession  merged  into  that  under 
his  purchase,  there  was  not  such  a  change  of  possession  under  the  contract 
as  to  take  it  out  of  the  statute  of  frauds.  Roberta  v.  Templeton,  65. 

TENDER. . 

Need  of  Offering  Deed  by  Seller  After  Contracting  Purchaser  Has 
Refused  Performance.     See  Vendor  *  Purchaser,  6. 

Need  of  Tender  When  Buyer  1s  Ready  to  Perform  at  the  Time  and 
Place  Specified  by  the  Contract.     See  Sales,  19. 

Offering  to  Return  Consideration  Left  by  Grantee  in  Deed  Taken  With- 
out Permission.     See  Cancellation  of  Instruments,  4. 

Effect  of  Denying  Liability — Offer  to  Perform.     See  Spec.  Perf.  7. 

Need  of  Keeping  Tender  in  Court     See  Spec.  Perf.  8. 

Sufficiency  of  Offer  to  Return  Consideration.     See  Cancl.  of  Inst.  7. 

Acts  Constituting  Sufficient  Tender.     See  Sales,  4. 

THREATS. 

Statements  Made  by  Third  Person  In  Defendant's  Presence — Concert  of 
Purpose  Must  be  Shown.     See  Criminal  Law,  3. 

TIMBER  CULTURE  CLAIM. 

Death  of  Claimant — Source  of  Title  of  Heirs.     See  Public  Lands,  1. 

TITLE  BY  RELATION. 

Deeds  From  State  Refer  Back  to  Government  Patent.     Public  Lands,  4. 
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title  op  act. 

Requirements  of  Titles  of  Initiative  Acts.     See  Statutes,  1. 
Sufficiency  of  Title  of  Local  Option  Act  of  1906.     See  Statutes,  2. 

TORTS. 

Liability  op  Joint  Wrongdoers. 

1.  An  action  for  tort  may  be  brought  against  the  wrongdoers,  either 
jointly  or  severally,   independent   of  contract. 

Strauhal  v.  Asiatic  Steamship  Co.  100. 

Same— Case  Under  Consideration. 

2.  To  make  tort  feasors  liable  Jointly,  there  must  be  some  sort  of 
community  in  the  wrongdoing,  and  the  injury  must  be  in  some  way  due  to 
their  joint  work;  but  it  is  not  necessary  that  they  be  acting  together  or 
in  concert,  if  their  concurring  negligence  occasions  the  Injury. 

Strauhal  v.  Asiatic  Steamship  Co.  100. 

TRANSCRIPT. 

Authentication  of  by  Justice  for  Appeal.     See  Justices  of  the  Peace. 
Computation  of  Time  for  Filing.     See  Appeal,  7,  8. 

TREE  CULTURE  CLAIM. 

Rights  of  Administrator  of  Deceased  Claimant.     See  Public  Lands,  1. 

TRIAL. 

Striking  Out  Evidence. 

1.  Ordinarily  it  is  not  reversible  error  to  refuse  to  strike  out  evidence, 
though  improper,  unless  it  was  properly  and  seasonably  objected  to. 

State  v.  Mizis,  165. 

Definiteness  of  Technical  Objections. 

2.  What  may  be  termed  technical  objections  to  evidence  should  always 
be  specific,  in  justice  to  the  adversary  and  the  court.       State  v.  Missis,  165. 

Instructions  Considered  as  a  Whole. 

3.  The  instruction  on  a  given  point  in  a  charge  must  be  read  with  the 
balance  of  the  instructions.  State  v.  Mizis,  165. 

Instructions — Undue  Emphasis. 

4.  The  use  of  the  word  "important"  In  referring  to  certain  matters 
proper  for  the  consideration  of  a  jury  will  not  be  considered  as  placing 
undue  stress  on  those  matters  where  the  word  is  used  several  times,  and 
in  the  instructions  submitted  for  both  parties. 

Baker  County  v.  Huntington,  593. 

Need  of  Asking  Particular  Instructions. 

5.  Where  particular  Instructions  are  desired  on  special  points,  they 
must  be  requested  or  error  cannot  be  assigned  on  the  failure  to  so  charge. 

Baker  County  v.  Huntington,  593. 

Asking  Special  Charges. 

6.  If  particular  limitations  or  reservations  on  a  matter  are  desired 
they  should  be  requested.  '  Baker  County  v.  Huntington,  593. 

TROVER  AND  CONVERSION. 

Pleading  in  Trover — Allegations  and  Proofs  Under  Denial. 

1.  Where,  in  an  action  for  conversion,  the  defense  was  that  the  goods 
were  the  property  of  a  debtor  of  defendant  and  had  been  attached  and 
sold,  it  was  competent  for  plaintiff  to  show  that  the  goods  which  had 
been  sold  to  the  debotor  had  never  been  delivered  to  him,  but  were  in 
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transit  at  the  time  defendant  obtained  possession,  and  that  subsequently 
the  seller  exercised  the  right  to  stop  the  goods  in  transit  and  annul  the 
sale,  without  especially  pleading  such  facts,  they  being  admissible  under 
a  denial  of  the  attachment  and  sale  as  tending  to  show  that  the  property 
did  not  belong  to  the  debtor  when  seized. 

Frame  v.  Oregon  Liquor  Co.  272. 

Trover    and   Conversion — Evidence — Admissibility. 

2.  Where,  in  an  action  for  conversion,  it  was  shown  that  the  goods 
had  been  bought  by  a  third  person,  and  placed  in  plaintiff's  possession 
charged  with  the  duty  of  forwarding  them  to  the  third  person  when 
ordered  and  that  defendant,  a  creditor  of  the  third  person,  had  obtained 
possession  of  them  from  the  plaintiff  by  a  trick  and  without  authority,  t 
evidence  that  the  seller  had  demanded  possession  from  plaintiff  was 
admissible  as  showing  that  he  had  exercised  the  right  of  stoppage  in 
transitu  and  that  plaintiff  had  been  compelled  to  settle  for  the  goods. 

Frame  v.  Oregon  Liquor  Co.  272. 

Sufficiency  of  Complaint. 

3.  In  an  action  of  trover  it  is  sufficient  to  allege  the  ownership  of  the 
property  and  the  right  to  Its  possession,  together  with  the  fact  of  con- 
version by  defendant,  and  the  damage,  without  particularly  stating  the 
acts  constituting  the  conversion  or  the  means  of  their  accomplishment 

Austin  v.   Vanderbilt,  206. 

Sufficiency  of  Complaint. 

4.  In  trover,  a  complaint,  alleging  that  plaintiff  was  the  owner  and  in 
possession  of  the  property  and  entitled  to  such  possession  at  the  time  of 
the  conversion,  Is  sufficient,  and  an  additional  allegation  that  the  posses- 
sion was  as  a  mortgagee  does  not  render  the  complaint  objectionable  on 
the  ground  that  It  states  a  mere  conclusion.  It  is  not  necessary  to  set 
out  the  mortgage  either  in  haec  verba,  or  in  substance  or  legal  effect 

Harvey  v.  Lidvall,  558. 

Effect  of  Possession  by  Plaintiff. 

5.  In  trover  a  showing  of  possession  by  the  plaintiff  establishes  his  case 
against  a  motion  for  an  involuntary  nonsuit.  Harvey  v.  Lidvall,  558. 

Tender  of  Debt  After  Conversion. 

6.  Where  a  pledge  has  been  converted  by  the  pledgee  and  cannot  be 
returned,  the  pledgor  need  not  tender  the  amount  of  the  debt  secured  as  a 
condition  of  bringing  an  action  for  conversion.       Austin  v.  Vanderbilt,  206. 

Measure  of  Damages — Competent  Evidence. 

7.  The  value  of  property  at  the  time  of  its  conversion  is  the  measure 
of  damages  in  trover,  but  evidence  as  to  the  value  a  reasonable  time 
before  and  after  that  date  is  competent  Austin  v.  Vanderbilt,  206. 

TRUSTS. 

Equitable  Control — Money  Had  and  Received. 

1.  One  holding  the  legal  title  to  land  under  a  promise  to  sell  and  make 
a  given  disposition  of  the  proceeds  is  subject  to  two  alternatives;  he  can 
be  compelled  to  sell  If  he  refuses  to  do  so  upon  the  offering  of  a  reason- 
able price,  or,  if  he  sells,  the  parties  entitled  to  the  proceeds  may  sue  for 
their  proportions  as  for  money  had  to  their  use.     Hamilton  v.  Holmes,  453. 

Accounting — Effect  of  Evidence. 

2.  The  evidence  affirmatively  shows  that  the  trustees  fully  accounted 
to  Fred  Nodine  in  writing  for  the  property  transferred  to  them,  and  that 
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they  did  not  have  in  their  hands  sufficient  funds  arising;  from  the  trust 
property  to  have  prevented  the  sales  of  the  real  property  of  Nodlne  under 
the  executions  on  which  it  was  sold.  Nodine  v.  Richmond,  527. 

Accounting — Evidence  op  Fraud. 

3.  The  evidence  entirely  fails  to  show  any  fraud  or  conspiracy  between 
the  trustees  and  the  creditors  of  Fred  Nodine,  or  any  of  them,  to  injure 
hie  Interests  or  advance  their  own.  Nodine  v.  Richmond.  627. 

Sales — Evidence  of  Collusion. 

4.  The  evidence  does  not  show  that  W.  T.  Wright  colluded  with  various 
parties  to  purchase  for  his  secret  benefit  part  of  the  Fred  Nodine  land 
that  had  been  transferred  to  him  as  trustee.  Nodine  v.  Richmond,  527. 

UNITED  STATES  COMMISSIONERS. 

Commissioner  as  Surety  on  an  Appeal  Bond. 

A  United  States  commissioner  Is  an  officer  of  a  court,  under  the  laws 
of  the  United  States,  and  therefore  disqualified  to  become  a  surety  on  an 
appear  bond,  under  B.  &  C.  Comp.  |ft  1507  and  549,  subd.  3. 

Paxton  v.  Lively,  135. 

UNITED    STATES    CONSTITUTION.     Same    as    Constitution    of    the 
United  States. 

UNITED  STATES  STATUTES.  Same  as  Statutes  of  the  United  States. 

VACATING  DEFAULT. 

Order  Setting  Aside  Default  Not  Final.     See  Appeal,  3. 

VENDOR  AND  PURCHASER. 

Effect  and  Construction  of  Contract. 

1.  A  bond  for  a  deed  confers  on  the  obligee  an  equitable  interest  in  the 
property,  and  a  court  of  equity  will  seldom  grant  a  strict  foreclosure,  but 
will  allow  a  reasonable  time  for  payment.        Higinbotham  v.  Frock,  129. 

Same — Construction  of  Contract. 

2.  A  written  proposal  to  plaintiff  from  a  corporation  owning  lands,  to 
sell  him  -a  certain  block  for  a  specified  sum,  to  be  paid  for  in  cash  or  in 
commissions  "on  sales"  effected  by  plaintiff,  "It  is  all  to  be  paid  for  in 
either  cash  or  commissions  within  three  years  from  the  date  hereof,  •  * 
you  to  obtain  purchasers  for  such  of  our  lands  as  we  place  at  your  dis- 
posal •  *  this  agreement  to  sell  to  others,  except  yourself,  tb  remain  in 
force  for  12  months,"  is  unambiguous,  and  not  susceptible  of  the  construc- 
tion that  plaintiff  was  required  to  sell  all  the  corporation's  land  in  order 
to  entitle  him  to  a  deed  of  the  block  in  question. 

Guillaume  v.  K.  8.  D.  Land  Co.  401. 

Same — Construction  of  Contract. 

3.  A  writing  by  which  an  owner  of  land  agrees  to  sell  it  to  a  stated 
person  by  a  fixed  date  is  a  mere  offer  to  sell,  and  may  be  withdrawn  by 
the  vendor  at  any  time  before  It  Is  accepted.  Sprague  v.  Bchotte,  609. 

Rescission  by  Vendor — Ability  to  Perform. 

4.  A  vendor  of  real  property  desiring  to  claim  a  forfeit  deposited  by 
the  other  party  to  a  contract  for  the  sale  of  such  property,  must  show 
that  he  is  prepared  to  perform  on  his  side,  notwithstanding  the  purchaser 
refused  compliance  before  the  time  for  completing  the  transfer. 

Wells  v.  Page,  74. 
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-  -:  Rescission — Ability  or  Vendor  to  Perform. 

■-"•  5.  A  vendor  In  a  contract  to  convey  on  payment  of  the  purchase  price 

"*'-  cannot  declare  a  forfeiture  for  failure  of  the  purchaser  to  pay  bo  Ion*  as 

he  is  himself  unable  to  perform  by  tendering-  such  a  title  as  the  contract 

requires.  Higinbotham  v.  Frook,  129. 

. ::  Same — Need  of  Tender. 

«-i  6.  A  vendor  of  real  property,  who  is  prepared  to  carry  out  his  part  of 

.     the  contract,  need  not  tender  a  deed  or  make  an  offer  to  perform,  before 

suing;  the  vendee  for  a  breach  of  his  contract  to  purchase,  after  the  latter 

r=~  has  repudiated  the  agreement.  Wells  v.  Page,  74. 

"~"  Same— Bond  for  Deed— Notice  Required. 

7.  Under  a,  bond  for  a  deed  providing;  that  in  case  of  default  in  any 
stipulated  payment,  the  vendor  may  declare  the  bond  void  and  repossess 
himself  of  the  premises,  the  vendor  may  cancel  the  contract  upon  reason- 
able notice  because  of  the  vendee's  default,  but  such  a  contract  Is  not 

r'_  self  executing,  and  cannot  be  summarily  terminated  by  the  vendor. 

y  Higinbotham  v.  Frock,  129. 

,-  Same — Failure  to  Pat — Tendering  Deed. 

8.  In  a  case  where  time  Is  not  made  a  vital  feature  of  the  contract,  a 
purchaser  who  has  entered  into  possession  of  land  under  an  agreement  to 
buy  is  not  in  default,  so  as  to  forfeit  his  right  to  occupation,  by  a  failure 
to  make  the  final  payment,  when  the  vendor  has  not  tendered  a  deed. 

'*'  Coles  v.  Meskimen,  54. 

Sams — Right  to  Forfeit. 

9.  In  a  suit  to  cancel  a  bond  for  a  deed  for  the  fault  of  the  obligee, 
equity  will  not  declare  a  forfeiture.  Higinbotham  v.  Frook,  129. 

Action  for  Breach — Measure  of  Damages. 

10.  The  measure  of  damages  for  a  refusal  by  a  vendor  to  convey  under 
his  contract  is  the  value  of  the  property  at  the  time  of  the  breach,  less 

^  Hens  which  the  purchaser  has  allowed  to  accrue  thereon. 

*  Jennings  v.  Oregon  Land  Co.  287. 

Same— Case  Under  Consideration. 

11.  A  land  owner  agreed  to  convey  several  lots  to  a  hotel  manager, 
*  in  consideration  of  having  a  hotel  erected  thereon  within  a  stated  time. 
n*  This  was  done,  though  several  liens  were  in  force  againt  it,  but  the 
r-  owner  refused  to  convey.  In  an  action  of  damages  for  such  refusal  the 
-•  measure  of  recovery  is  the  value  of  the  land  with  its  Improvements  at 
-s,  the  date  of  the  breach,  less  the  sum  of  the  accrued  liens,  and  not  the 
•T              land  plus  the  cost  of  the  labor  and  material 

Jennings  v.  Oregon  Land  Co.  287. 

Action  for  Breach — Competency  of  Evidence. 
»  12.  In  order  to  enable  a  jury  to  estimate  the  value  of  a  building  that 

has  no  market  value,  owing  to  its  location  and  size,   and   to  test  the 
.   .  value  of  opinion  evidence  on  the  subject,  it  is  competent  to  present  to 

^--  the  jury  the  items  and  expense  of  construction. 

^j  Jennings  v.  Oregon  Land  Co.  287. 

VENUE. 
0  Discretion  as  to  Changing-  in  Criminal  Trials.     See  Crim.  Law,  1. 

*  VERDICT. 

*'  Curative  Effect  of  on  Defective  Pleading.     See  Pleadings,  17,  18. 

Right  of  Supreme  Court  to  Reduce  if  Excessive.     See  Appeal,  36. 

*  (48th  Or.— 46) 


*- 
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spring. 

Right  by  Statute  to  Water  of  Small  Spring.     See  Waters,  12. 

STATE  LAND  BOARD. 

Deeds  of  Not  Open  to  Collateral  Attack.     See  Public  Lands,  5. 
Limit  of  Acreage  Permitted  in  One  Deed.     See  Public  Lands,  10. 

STATES. 
•   Right  of  Stats  to  Sub— Interest  or  Plaintiff. 

1.  A  state,  as  well  as  an  Individual,  must  show  some  interest  in  the 
subject  of  litigation  to  be  entitled  to  recognition  by  the  courts. 

Oregon  v.  Warner  Stock  Co.  378. 

•Same— Case  Under  Consideration. 

2.  A  state  cannot  maintain  a  suit  to  determine  that  persons  claiming 
lands  within  its  borders  under  the  laws  of  the  United  States  are  entitled 
thereto  against  other  persons  claiming  under  the 'state  laws,  without 
showing  some   present  interest  In   the   land. 

Oregon  v.  Warner  Stock  Co.  378. 

Same— Case  Under  Consideration. 

3.  A  state  cannot  maintain  a  suit  to  cancel  Its  patent  to  lands  within 
its  borders  without  showing  some  present  interest  in  such  lands. 

Oregon  v.  Warner  Stock  Co.  378. 

Same — Complaint — Sufficiency. 

4.  A  complaint  in  a  suit  by  a  state,  praying  for  a  decree  adjudging 
that  persons  who  have  settled  on  and  claimed  land  under  the  pre-emption, 
homestead  or  timber  culture  laws  are  entitled  thereto, *  in  which  it  is 
alleged  that  the  persons  settled  on  vacant  unsurveyed  public  l£nds,  not 
swamp  nor  selected  as  swamp  lands,  nor  otherwise  reserved,  with  Intent  to 
acquire  title  under  the  pre-emption,  homestead  or  timber  culture  laws, 
and  that  they  filed  on  the  lands  under  the  federal  laws,  does  not  show  any 
interest  in  the  state  in  the  lands  essential  to  enable  it  to  maintain  the  suit. 

Oregon  v.  Warner  Stock  Co.  378. 

STATION  GROUNDS. 

What  Space  is  Comprised  In  Station  Grounds.     See  Railroads,  3. 
Effect  of  Designation  by  Railroad  Company.     See  Railroads,  4. 

STATUTE  OP  FRAUDS. 

Change  of  Possession  bt  Cotbnant  as  Part  Performance  of  Oral 
Contract  to  Sell. 

1.  Where  a  cotenant  with  a  part  owner  of  real  property  claims  specific 
performance  of  an  oral  contract  of  purchase  with  another  owner  the 
proof  must  be  clear  that  possession  was  taken  under  the  oral  agreement 
to  constitute  such  a  part  performance  as  to  avoid  the  statute  of  frauds. 

Roberta  v.  Templeton,  65. 

Same— Case  Under  Consideration. 

2.  Where  plaintiff,  up  to  the  time  of  his  oral  purchase  of  the  interest 
of  a  tenant  In  common  in  a  mine,  was  in  possession  under  a  contract 
with  a  cotenant  of  the  vendor,  so  that  his  prior  possession  merged  into 
that  under  his  purchase,  there  was  not  such  a  change  of  possession  under 
the  contract  as  to  take  it  out  of  the  statute  of  frauds. 

Roberta  v.  Templeton,  65. 

Possession  as  Part  Performance. 

3.  Possession  of  real  property  by  the  purchaser  under  a  verbal  con- 
tract, In  connection  with  payment  of  part  of  the  purchase  price  and   a 
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tender  of  the  balance,  Is  such  a  part  performance  of  the  contract  as  to 
avoid  the  statute  of  frauds  and  support  a  decree  for  specific  performance. 

Sprague  v.  Jessup,  211. 

Contract  to  Lease — Acts  Constituting  Part  Performance. 

4.  The  part  performance  of  a  contract  that  will  avoid  the  effect  of 
the  statute  of  frauds  must  be  an  act  done  In  pursuance  of  the  contract 
and  referable  to  it  solely  as  an  actuating  cause;  a  collateral  act  done  In 
reliance  on  the  contract,  however  prejudicial,  is  not  enough. 

Jenning  v.  Miller,  201. 

Same— Case  Under  Consideration. 

5.  A  tenant  who  had  secured  an  option  on  another  store  in  anticipa- 
tion of  having  his  tenancy  terminated  by  the  expiration  of  his  lease,  and 
afterward  orally  agreed  with  the  landlord  for  a  continuation  of  the  for- 
mer lease  for  three  years,  cannot  claim  that  his  forfeiture  of  the  option 
and  his  continued  occupation  of  the  old  store  were  part  performance  of 
the  oral  agreement,  even  though  he  is  not  able  to  obtain  any  location 
when  the  landlord  repudiates  such  agreement,  since  neither  act  is  in 
execution  of  the  oral  lease  solely,  the  continued  occupation  being  referable 
to  the  old  lease  and  the  forfeiting  of  the  option  being  wholly  collateral. 

Jenning  v.  Miller,  201. 

STATUTE  OF  LIMITATIONS.     Same  as  Limitation  op  Actions. 

STATUTES. 

Title  of  Initiative  Act  Must  Express  Subject. 

1.  The  validity  of  laws  adopted  at  the  polls  pursuant  to  an  initiative 
petition,  under  Const.  Or.  Art  IV,  II,  must  be  tested  by  the  constitution 
like  legislative  laws,  and  such  laws  are  subject  to  the  requirement  of 
Const  Or.  Art  IV,  1 20,  as  to  subjects  and  title. 

State  ex  rel.  v.  Richardson*  309. 

Sufficiency  of  Title  of  Local  Option  Act. 

2.  The  title  of  the  local  option  law  adopted  by  the  people  at  the 
polls  (Laws  1905,  pp.  41,  47,  c.  2)  fairly  expresses  the  subject  of  the  act 
and  sufficiently  indicates  the  additional  matters  therewith  connected,  as 
required  by  Const.  Or.  Art.  IV,  I  20.  State  ex  rel,  v.  Richardson,  309. 

Implied  Repeal. 

3.  The  enactment  of  a  law  imposing  a  new  penalty  for  an  offense 
described  by  an  existing  statute,  and  not  repealing  the  old  law,  will 
operate  prospectively  only,  leaving  the  former  in  force  as  to  acts  com- 
mitted prior  to  the  time  the  new  law  goes  into  effect 

Portland  v.  Cookj  550. 

Same— Case  Under  Consideration. 

4.  An  ordinance  or  statute  forbidding  certain  acts  Is  not  retroactively 
affected  by  a  subsequent  enactment  permitting  certain  persons  to  per- 
form such  acts,  and  not  In  any  way  referring  to  the  first  law,  for  the 
latter  is  prospective  only  and  even  the  beneficiaries  of  the  second  enact- 
ment may  be  prosecuted  for  violating  the  first  law  before  the  second  was 
passed.  Portland  v.  Cook,  550. 

STATUTES  OF  OREGON  Construed  in  This  Volume. 

Page. 

Section         5,  subd.     2 352,  358 

24  376.  378 
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Appropriation — Enjoining  Uninjurious  Diversion. 

15.  An  appropriator  is  not  entitled  to  enjoin  the  use  by  subsequent 
appropriators  of  water  that  he  cannot  use,  either  because  the  stream 
carries  more  than  his  appropriation  or  because  it  carries  so  little  as  to 
be  useless  to  him — in  either  case  the  original  claimant  is  uninjured. 

Mann  v.  Porker,  321. 

Validity  of  Appropriation  From  Ditch — Effect  of  Seizure. 

16.  A  valid  appropriation  of  water  may  be  made  by  diverting  it  from 
an  artificial  waterway  if  the  owner  thereof  consents;  but  a  seizure  of 
water  from  another's  ditch  cannot  be  the  foundation  of  an  appropriation. 

MacRae  v.  Small,  139. 

Evidence  of  Relinquishment  of  Water  Right. 

17.  The  evidence  shows  that  the  defendant  did  not  intend  to  relinquish 
an  appropriation  made  by  his  predecessor  in  interest. 

MacRae  v.  Small,  139. 

Evidence  of  Adverse  Use  of  Water. 

18.  The  evidence  does  not  show  that  the  defendant's  water  rights  were 
lost  by  adverse  use  by  another,  as  such  use  was  not  exclusive  of  plain- 
tiffs use.  MacRae  v.  Small,  139. 

Adverse  Use — Kind  of  Evidence  Required. 

19.  The  evidence  of  adverse  use  required  to  deprive  an  appropriator  of 
his  vested  right  to  the  use  of  water  must  be  clear  and  convincing. 

MacRae  v.  Small,  139. 

Debris — Dam  as  Nuisance — Injunction. 

20.  Where  a  dam  erected  by  a  lower  riparian  proprietor  backs  water 
and  mining  debris  onto  the  ground  of  an  upper  proprietor,  who  possesses 
the  superior  right  to  the  use  of  the  water,  and  prevents  the  debris  dis- 
charged into  the  stream  by  the  upper  proprietor  from  being  carried  away, 
thereby  interfering  with  the  operation  of  the  mine,  the  upper  proprietor 
is  entitled  to  have  the  maintenance  of  the  dam  enjoined  as  a  private 
nuisance.  Kane  v.  Little  field,  299. 

witnesses. 

Impeachment— 'Particular  Wrongful  Acts. 

1.  Under1  B.  &  C.  Comp.  |  852,  providing  that  a  witness  may  not  be 
impeached  by  evidence  of  particular  wrongful  acts,  testimony  regarding 
the  desertion  of  certain  witnesses  from  a  ship  is  inadmissible. 

State  v.  White,  416. 

Right  to  Impeach  One's  Own  Witness. 

2.  Under  Section  860,  B.  &  C.  Comp.,  a  party  may  impeach  his  own 
witness  by  showing  that  on  previous  occasions  the  witness  has  made 
statements  inconsistent  with  his  present  testimony,  in  order  to  offset  any 
unfavorable  effect  of  the  present  statements.  State  v.  Jennings,  483. 

Contradicting  Witness  bt  Previous  Written  Statement. 

3.  Where  a  witness  denies  the  correctness  of  a  writing  purporting  to 
contain  a  previous  statement  at  variance  with  his  present  testimony,  the 
impeaching  evidence  is  not  limited  to  the  writing,  but  oral  evidence  may 
be  received  of  what  the  witness  actually  said.  State  v.  Jennings,  483. 

Propriety  of  Discharging  Codbfendants  to  Testify  for  Defendant. 

4.  The  court  exercised  Its  discretion  wisely  in  declining  to  discharge 
the  codefendants  under  Section  1397,  B.  &  C.  Comp.,  that  they  might 
become  witnesses  for  the  defendant,  since  there  was  sufficient  testimony 
to  justify  bringing  them  both  to  trial.  State  v.  White,  416. 
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words  and  phrases. 

"Adopted"  as  Applied  to  Report  of  Viewers. 

Under  a  statute  directing  that  the  report  of  viewers  appointed  to  lay 
out  a  proposed  county  road  shall  be  "adopted"  by  the  county  court,  an 
order  that  the  report  be  "approved"  Is  sufficient,  as  the  two  words  are 
practically  synonyms.  Miller  v.  Union  County,  266. 

"Approved"  is  same  in  sense  as  "adopted."  • 

Miller  v.   Union  County,  266. 

-    "Implied  Contract"  in  Attachment  Law. 

The  legal  liability  to  repay  money  paid  on  a  contract  which  the  vendor 
refuses  to  complete  is  an  implied  contract  for  the  direct  payment  of  money, 
within  the  meaning  of  that  phrase  as  used  in  B.  &  C.  Comp.  1 296,  subd.  1. 

Hanley  v.  Combe,  409. 

"License"  is  a  Charge  for  a  Privilege.    Reeer  v.  Umatilla  County,  326. 

"Manufacturing." 

Using  water  to  create  a  mill  pond  for  running  a  sawmill  and  flour  mill 
is  using  it  for  "manufacturing  purposes,"  within  the  meaning  of  the  act 
of  Congress  of  July  26,  1866,  now  Rev.  Stat  U.  S.  I  2389. 

Parkereville  Drainage  District  v.  Wattier,  882. 

"Partt." 

The  next  friend  of  an  incompetent  litigant  is  a  "party"  to  the  litiga- 
tion in  which  he  appears.  Otoinge  v.  Turner,  462. 

WRIT  OF  REVIEW. 

Form  of  Petition — Attaching  Exhibits. 

1.  In  view  of  the  provision  of  Section  696,  B.  &  C.  Comp.,  that  a  peti- 
tion for  a  writ  of  review  shall  describe  with  convenient  certainty  the 
determination  sought  to  be  reviewed,  the  petition  should  state  such  mat- 
ters as  are  necessary*  and  copies  of  the  record  objected  to  should  not  be 
attached  as  exhibits — all  that  matter,  and  the  expense  of  providing  it, 
being  provided  for  by  Sections  698  and  699  of  the  Code. 

Ooeton  v.  Portland,  82. 

Pleading  Proper  for  Defense. 

2.  Under  the  practice  in  Oregon  concerning  writs  of  review  as  defined 
by  Section  603,  B.  &  C.  Comp.,  requiring  the  court  issuing  the  writ  to 
affirm,  reverse,  modify  or  annul  the  decision  reviewed,  or  to  direct  the 
inferior  tribunal  to  proceed  In  a  designated  manner,  the  only  pleading 
on  the  part  of  the  defendants  is  a  return  to  the  writ,  and  it  is  not  proper 
practice  to  file  a  demurrer  to  the  petition  or  a  motion  to  quash  or  dismiss. 
All  objections  and  defenses  should  be  presented  in  the  form  of  a  return 
to  the  writ,  and  the  allegations  of  the  petition  are  to  be  deemed  true  if 
the  answer  raises  questions  that  would  ordinarily  be  presented  by  a 
motion  or  demurrer.  Gaston  v.  Portland,  82. 
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